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PEEFACE  TO  THE  THIED  EDITION. 


I. 


Since  the  last  edition  of  this  book  appeared  in  1887, 
the  obsolete  Acts  of  Scandalum  Magnatum  have  been 
repealed,  and  two  important  statutes  have  been  enacted 
— ^the  Law  of  Libel  Amendment  Act,  1888,  and  the 
Slander  of  Women  Act,  1891.  During  the  same  period 
nearly  four  hundred  decisions  affecting  the  law  of  Libel 
and  Slander  have  been  reported,  all  of  which  are  noted 
in  this  edition  down  to  January,  1896 ;  and  an  entirely 
new  practice  has  arisen  under  section  32  of  the  Patents, 
Designs  and  Trade  Marks  Act,  1883,  which  deals  with 
actions  for  threats.  It  has  been  necessary,  therefore,  to 
re- write  the  chapters  on  Trade  Libel,  Privilege,  Malice, 
Injunctions,  and  Costs,  as  well  as  the  portions  of  the 
book  relating  to  Fair  Comment,  Imputations  of  Un- 
chastity.  Reports  of  PubUc  Meetings,  and  Contempt  of 
Court.  An  Appendix  has  been  added,  tracing  the 
history  of  the  recent  legislation  relating  to  Libels  in 
Newspapers,  and  the  whole  book  has  been  carefiilly 
revised. 

I  am  indebted  to  my  friend  and  former  pupil,  Mr. 
W.  Rennie,  of  the  Inner  Temple,  for  his  kindness  in 
correcting  the  proof  sheets  and  revising  the  Index. 

W.  B.  0. 

4,  Elm  Cottbt,  Tkkflb,  E.C. 
January,  1896. 


PREFACE 


TO  THE  FIEST  EDITION. 


This  book  has  been  called  ''A  Digest  of  the  Law  of  Libel  and 
Slander/'  because  an  attempt  has  been  made  to  state  the  law  on 
each  point  in  the  form  of  an  abstract  proposition,  the  decided  cases 
being  cited  in  smaller  type  merely  as  illusti-ations  of  that  abstract 
proposition. 

Every  reported  case  decided  in  England  or  Ireland  during  the 
last  fifteen  years  has  been  noticed.  Every  case'  reported  in 
England  during  this  century  has,  I  believe,  been  considered  and 
mentioned,  iinless  it  has  either  been  distinctly  overruled  or  has 
become  obsolete  by  a  change  in  the  practice  of  the  Courts  or  by 
the  repeal  of  some  statute  on  which  it  depended.  The  earlier 
cases  have  been  more  sparingly  cited,  but  I  think  no  case  of  im- 
portance since  1*558  has  been  overlooked.  The  leading  American 
decisions  have  also  been  referred  to,  and  whenever  the  American 
law  differs  from  our  own,. the  distinction  has  been  pointed  out  and 
explained.  Canadian  and  Australian  decisions  have  also  been 
quoted,  whenever  the  English  law  was  doubtful  or  silent  on  the 
point.  The  cases  have  been  brought  down  to  the  early  part  of 
January,  1881. 

It  would  be  of  but  little  use  to  place  all  these  decisions  before 
the  reader  and  leave  him  to  draw  his  own  conclusions.  A  huge 
collection  of  reported  cases  piled  one  on  the  top  of  the  other  is  not 
a  legal  treatise,  any  more  than  a  tumbled  pile  of  bricks  is  a  house. 
I  have  throughout  attempted  to  strike  a  balance,  as  it  were,  and 
state  the  net  result  of  the  authorities.  But  this  is  a  process  re- 
quiring the  greatest  care  and  much  expenditure  of  time.  When  I 
commenced  this  book  in  1876,  I  did  not  at  all  realize  the  amount 
of  labour  which  was  requisite  in  order  to  ascertain  the  law  and 
state  it  clearly  in  an  abstract  form. 

It  is  often  veiy  diflBcult  to  determine  whether  or  no  a  decision 
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has  ceased  to  be  a  binding  authority  :  our  judges  in  the  present 
day  seldom  expressly  overrule  a  previous  decision ;  they  comment 
on  it,  distinguish  it,  explain  it  away,  and  then  leave  it  with  its 
lustre  tarnished,  but  still  apparently  a  binding  authority,  should 
identically  the  same  facts  recur.  There  is  no  rule  which  decides 
how  long  the  process  of  '*  blowing  upon  "  a  case  must  continue 
before  it  may  be  considered  overruled.  Whenever  such  a  case  has 
been  cited,  I  have  always  referred  the  reader  to  the  places  where 
it  has  been  criticised,  adding,  however,  my  own  opinion  as  to  the 
e£fect  of  such  criticism  on  the  authority  of  the  case.  And  in  many 
places  it  has  been  necessary  to  review  the  cases  in  a  note,  showing 
how  they  bear  one  on  another,  and  justifying  the  view  which  I 
have  taken  of  their  result.  Such  notes  are  printed  in  a  medium 
type,  smaller  than  that  devoted  to  the  abstract  propositions  of  the 
Digest,  larger  than  the  Illustrations  which  follow  them. 

My  object  throughout  has  been  to  save  the  reader  trouble.  All 
the  references  to  every  decision  have  always  been  cited.  All  con- 
siderations  pf  style,  &c.,  have  been  sacrificed  to  clearness  and 
convenience.  I  have  abruptly  changed  from  the  third  to  the  first 
or  second  person,  whenever  there  was  any  possibility  of  mistaking 
the  antecedent  of  any  pronoun.  It  is  sometimes  difficult  to  follow 
A,  B.,  and  C,  through  a  long  sentence :  it  is  easier  to  distinguish 
between  "I,"  "you,"  and  "he."  Again,  whenever  I  have  been 
in  doubt  whether  the  law  on  a  particular-subject  should  be  noticed 
in  one  chapter  or  in  anothei*,  I  have  invariably  stated  it  in  both. 
So,  too,  for  the  sake  of  practical  convenience,  all  the  cases  as  to 
the  Innuendo,  and  the  construction  to  be  put  on  Defamatory 
Words,  have  been  collected  in  Chapter  IV.  In  Chapter  XV.  all 
the  law  as  to  Husband  and  Wife,  Principal  and  Agent,  &c.,  &c., 
has  been  gathered  together  under  the  somewhat  stilted  but  con- 
venient title  of  The  Law  of  Persons.  A  separate  chapter  has 
been  devoted  to  the  subject  of  Costs.  In  the  chapters  on  Blas- 
phemous and  Seditious  Words,  I  have  not  hesitated  to  express 
freely  my  conviction  that  many  of  the  early  decisions  would  not 
be  followed  in  the  present  day. 

One  difficulty  connected  with  the  subject-matter  of  the  book  I 
have  endeavoured  to  avoid,  by  restoring  the  word  "  malice  "  to  its 
simple  and  ordinary  meaning.  The  distinction  between  "  malice 
in  law  "  and  "  malice  in  fact "  is  of  comparatively  recent  origin. 
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''Malice  in  law  "  is  the  vaguest  possible  phrase  *,  it  merely  denotes 
"absence  of  legal  excuse."  The  plaintiff  is  never  called  on  to 
prove  the  existence  of  *'  malice  in  law ; "  the  defendant  has  to 
show  the  existence  of  some  legal  excuse.  In  short,  to  say  that 
a  libel  must  be  published  ''maliciously"  is  untrue;  absence  of 
malice  is  no  defence,  unless  the  words  be  published  on  a  privi- 
leged occasion.  I  have  therefore  abandoned  this  technical  and 
fictitious  use  of  the  word.  Throughout  this  book  (to  use  the  words 
of  Brett,  L.  J.,  in  Clark  v.  Molymeux,  see  p.  308)  " '  Malice '  does 
Dot  mean  '  malice  in  law,'  a  term  in  pleading,  but  actual  malice, 
that  which  is  popularly  called  malice." 

The  second  part  of  the  book  is  devoted  to  Practice,  Procedure, 
and  Evidence.  I  have  fought  both  a  civil  action  and  a  criminal 
trial  through  from  beginning  to  end,  giving  practical  hints  to  each 
side.  Indeed,  I  have  taken  up  the  subject  at  an  earlier  point  than 
is  usual  in  law  books,  and  have  submitted  to  the  plaintiff  certain 
matters  which  he  should  carefully  consider  before  he  issues  his 
writ  (p.  537). 

In  the  Appendix  will  be  found  a  full  collection  of  Precedents  of 
Pleadings,  both  in  Civil  and  Criminal  cases.  Some  are  drawn 
from  the  reports ;  others  are  hypothetical  cases  of  my  own  inven- 
tion ;  but  the  majority  are  pleadings  in  actions  in  which  friends 
of  mine,  or  I  myself,  have  been  professionally  engaged. 


W.  Blake  Odgers. 


6,  Hare  Court,  Temple,  E.G. 
February,  1881. 
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PART   I. 


THE  LAW  OF  LIBEL  AND   SLANDEB. 


CHAPTER   I. 

DEFAMATORY   WORDS. 

No  man  may  disparage  or  destroy  the  reputation  of 
another.  Every  man  has  a  right  to  have  his  good  name 
maintained  unimpaired.  This  right  is  ^jus  in  rcmy  a  right 
absolute  and  good  against  all  the  world. 

Words  which  produce,  in  any  given  case,  appreciable 
injury  to  the  reputation  of  another  are  called  Dkpamatort. 

I>efamatory  words,  if  false,  are  actionable. 

False  defamatory  words,  if  written  and  published,  con- 
stitute a  libel ;  if  spoken,  a  slander. 

Words  which  on  the  face  of  them  must  injure  the 
reputation  of  the  person  to  whom  they  refer,  are  clearly 
defamatory,  and,  if  false,  are  actionable,  without  proof 
that  any  particular  damage  has  followed  from  their  use. 

Words,  on  the  other  hand,  which  merely  might  tend  to 
injm'e  the  reputation  of  another  are  primd  facie  not  de- 
famatory, and  even  though  false  are  not  actionable,  unless 
as  a  matter  of  fact  some  appreciable  injury  has  followed 
from  their  use. 

lU/uairations. 

To  aay  "  A.  ia  a  coward,"  or  "a  liar,"  or  **a  rascal,"  is  not  defamatory,  nnless 
it  can  be  prored  that  some  one  seriously  believed  and  acted  on  the  assertion,  to 
the  prejiidice  of  A.  Such  words,  though  ficdse,  are  not  actionable  without  some 
eTidence  to  show  that  A.'s  reputation  has  as  a  matter  of  fact  been  actually 
impaixed  thereby.    De  minimii  non  curat  Ux. 

O.LJ3.  B 


8  DEFAMATORY    WOBDS. 

To  aaj  of  B. : — "  He  forged  his  maater's  signature  to  a  cheque  for  1002."  is 
clearlj  defamatory,  and,  if  false,  actionable.  It  must  injure  R's  reputation  to 
bring  such  a  specific  charge  against  him. 

No  general  rule  can  be  laid  down  defining  absolutely  and 
once  for  all  what  words  are  defamatory,  and  what  are  not. 
Words  which  would  seriously  injure  A/s  reputation,  might 
do  B.'s  no  harm.  Each  case  must  be  decided  mainly  on  its 
own  facts.  In  each  case  the  question  will  be :  Have  the 
defendant's  words  appreciably  injured  the  plaintiffs  repu- 
tation ?  ^ 
Such  injury  may  be  either 

(i)  presumed  from  the  nature  of  the  words  themselves ; 
or  (ii)  proved  by  evidence  of  their  consequences, 
(i)  It  will  be  presumed  from  the  nature  of  the  words 
themselves, 

(a)  if  the  words,  being  written  and  published  or  printed 
and  published,  disparage  the  plaintiff  or  tend  to 
bring  him  into  ridicule  and  contempt. 
(6)  if  the  words,  being  spoken, 

( 1 )  charge  the  plaintiff  with  the  commission  of 

a  crime  ; 

(2)  impute  to  the  plaintiff  a  contagious  disorder 

tending  to  exclude  him  from  society  ; 

(3)  are  spoken  of  the  plaintiff  in  the  way  of  his 

profession  or  trade,  or  disparage  him  in  an 
office  of  public  trust,  or 

(4)  impute  unchastity  or  adultery  to  any  woman 

or  girl. 

In  all  these  cases  the  words  are  said  to  be  actionable 
per  sCy  because  on  the  face  of  them  they  clearly  must  have 
injured  the  plaintiff's  reputation. 

(ii)  But  in  all  other  cases  of  spoken  words,  the  fact  that 
the  plaintiff's  reputation  has  been  injured  thereby,  must 
be  proved  at  the  trial  by  evidence  of  the  consequences 
that  directly  resulted  from  their  utterance.  Such  evidence 
is  called  "  evidence  of  special  damage,"  as  distinguished 
from  that  general  damage  which  the  law  assumes,  without 
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express   proof,  to  follow  from  the  employment  of  words 
actionable  per  se. 

If  in  any  given  case  the  words  employed  by  the  defendant  have 
appreciably  injured  the  plaintiff's  reputatioD,  the  plaintiff  has  suffered 
an  injury  which  is  actionable  without  proof  of  any  other  damage. 
Every  man  has  an  absolute  right  to  have  his  person,  his  property,  and 
his  reputation,  preserved  inviolate.  ''  His  reputation  is  his  property, 
and,  if  possible,  more  valuable  than  other  property."  (Per  Malins,  V.-C, 
in  Dixon  v.  Holden,  L.  R  7  Eq.  492  ;  17  W.  R  482  ;  20  L.  T.  357.) 
''  Indeed,  if  we  reflect  on  the  degree  of  suffering  occasioned  by  loss  of 
character,  and  compare  it  with  that  occasioned  by  loas  of  property, 
the  amount  of  the  former  injury  far  exceeds  that  of  the  latter."  (Per 
Best,  C.J.,  in  De  Greapigny  v.  WeUesley,  5  Bing.  at  p.  406.)  And 
just  as  any  invasion  of  a  man's  property  is  actionable  without  proof 
of  any  pecuniary  loss,  so  is  any  actual  disparagement  of  his  good 
name.  Whenever  the  words  are  such  that  they  will  necessarily  injure 
the  reputation  of  the  plaintiff,  they  are  defamatory  on  the  face  of 
them,  and  actionable  per  se.  But  in  many  cases  of  slander  it  is  by 
no  means  clear  from  the  words  themselves  that  they  must  have 
injured  the  plaintiff's  reputation,  6.^.,  where  the  words  are  merely  idle 
abuse  or  expressions  of  contempt  which  injure  no  man's  credit ;  in 
BQch  cases,  therefbre,  the  Court  requires  proof  of  some  special  damage 
to  show  that  as  a  matter  of  fact  the  words  have  in  this  case  impaired 
the  plaintiff's  good  name.  The  injury  to  the  plaintiff's  reputation  is 
the  gist  of  the  action  ;  and  where  this  is  not  obvious,  he  must  prove  to 
the  satisfaction  of  the  jury  that  he  has  in  fact  sustained  some  appre- 
ciable damage  for  which  compensation  can  be  assessed. 

lUustrationa, 

To  say  of  A.,  '*  He  is  a  forger  and  a  felon,"  or  "  He  hath  the  French  pox,*'  to 
call  a  physician  a  quack,  or  a  tradesman  a  bankrupt,  to  say  of  a  magistrate  that 
he  18  a  corrupt  judge,  is  in  each  case  actionable  without  proof  of  special 
<lainage.    A  fortiori,  if  the  words  be  written,  or  printed,  and  published 

To  caU  a  man  a  cheat,  a  fool,  or  a  blackguard,  is  not  actionable,  without 
proof  of  special  damage,  if  the  words  be  spoken  only  ;  but  is  actionable  per  m, 
if  the  accusation  be  reduced  into  writing  and  published  to  the  world. 

Thus  the  presumption  that  words  are  defamatory  arises  much  more 
easily  in  cases  of  libel  than  in  cases  of  slander.  Many  words  which 
if  printed  and  published  would  be  presumed  to  have  injured  the 
plaintiff's  reputation,  will  not  be  actionable  per  se,  if  merely  spoken. 
Two  reasons  are  usually  given  for  this  distinction  : — 

B  2 
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1.  A  slander  may  be  uttered  in  the  heat  of  a  moment,  and  under 
a  sudden  provocation  ;  the  reduction  of  the  charge  into  writing  and 
the  subsequent  publication  of  a  libel  show  gi'eater  deliberation  and 
malice. 

2.  Vox  emiaaa  volat ;  litera  scripta  Tnanet  The  written  or  printed 
matter  is  permanent,  and  no  one  can  tell  into  whose  hands  it  may 
come.  Every  one  now  can  read.  The  circulation  of  a  newspaper  is 
enormous,  especially  if  it  be  known  to  contain  libellous  matter  ;  and 
many  people  implicitly  believe  every  word  they  see  in  print  And 
even  a  private  letter  may  turn  up  in  after  years,  and  reach  persons 
for  whom  it  was  never  intended,  and  so  do  incalculable  mischief. 
Whereas  a  slander  only  reaches  the  immediate  bystanders,  who  can 
observe  the  manner  and  note  the  tone  of  the  speaker, — who  have 
heard  the  rest  of  the  conversation  which  may  greatly  qualify  his 
assertion, — who  probably  are  acquainted  with  the  speaker,  and  know 
what  value  is  to  be  attached  to  any  charge  made  by  him ;  the  mischief 
is  thus  much  less  in  extent,  and  the  publicity  less  durable. 

This  sharp  distinction  between  slander  and  libel  has  been  recognized 
in  English  law  by  Hale,  C.B.,  in  King  v.  Lake,  2  Vent  28 ;  Hardres, 
470 ;  by  Lord  Hardwicke,  C. J.,  in  Bradley  v.  Methwyn,  Selw.  N.  P. 
982 ;  by  Lord  Mansfield,  C. J.,  in  Thorley  v.  Lord  Kerry,  4  Taunt 
855 ;  3  Camp.  214,  n.,  and  in  numerous  other  cases,  and  is  far  too 
well  established  to  be  ever  shaken. 

The  intention  or  motive  with  which  the  words  were 
employed  is,  as  a  rule,  immaterial.  If  the  defendant  hajs 
in  fact  injured  the  plaintiff's  reputation^  he  is  liable, 
although  he  did  not  intend  so  to  do,  and  had  no  such 
purpose  in  his  mind  when  he  spoke  or  wrote  the  words. 
Every  man  must  be  presumed  to  intend  and  to  know  the 
natural  and  ordinary  consequences  of  his  acts :  and  this 
presumption  (if  indeed  it  is  ever  rebuttable)  is  not  rebutted 
merely  by  proof  that  at  the  time  he  published  the  words 
the  defendant  did  not  attend  to  or  think  of  their  natural  or 
probable  consequences,  or  hoped  or  expected  that  these  con- 
sequences would  not  follow.  Such  proof  can  only  go  to 
mitigate  the  damages. 

Sometimes,  however,  it  is  a  man's  duty  to  speak  fully 
and  freely,  and  without  thought  or  fear  of  the  conse- 
quences;  and  then  the  above  rule  does  not  apply.     The 
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words  are  privileged  by  reason  of  the  occasion  on  which 
they  were  employed ;  and  no  action  lies  therefor,  unless  it 
can  be  proved  that  the  defendant  was  actuated  by  some 
wicked  or  indirect  motive.  But  in  all  other  cases  (although 
the  pleader  invariably  alleges  that  the  words  were  published 
falsely  and  maliciously)  malice  in  fact  need  never  be  proved 
at  the  trial ;  the  words  are  actionable,  if  false  and  defama- 
tory, although  published  accidentally  or  inadvertently,  or 
with  an  honest  beUef  in  their  truth. 

"  That  unfortunate  word  '  malice '  has  got  into  cases  of  actions  for 
libeL  We  all  know  that  a  man  may  be  the  publisher  of  a  libel  with- 
out a  particle  of  malice  or  improper  motive.  Therefore  the  case  is  not 
the  same  as  where  actual  and  real  malice  is  necessary.  Take  the 
case  where  a  person  may  make  an  untrue  statement  of  a  man  in 
writing,  not  privileged  on  account  of  the  occasion  of  its  publication ; 
he  would  be  liable  although  he  had  not  a  particle  of  malice  against 
the  man."  Per  Lord  Bramwell  in  Abrath  v.  North  Eastern  Rail. 
Co.,  11  App.  Cas.  at  pp  253,  254 ;  55  L  J.  Q.  B.  at  p  460 ;  55  L.  T. 
at  p.  65. 

Illustrations. 

The  Protestant  Electoral  Union  published  a  book  called  "  The  Confessional 
Unmasked."  Their  motive  in  so  doing  was  "not  only  innocent  but  praiae- 
vofthy,"  viz.  :— to  promote  the  spread  of  the  Protestant  religion,  by  exposing 
the  abases  of  the  Roman  Catholic  system ;  but  certain  passages  in  the  book 
were  necessarily  obscene.  Heldf  that  its  publication  was  a  misdemeanour.  All 
copies  which  the  defendant  had  for  sale  were  ordered  to  be  destroyed  as  obscene 
books.  Neither  the  law  nor  the  religion  of  England  permits  anyone  to  "  do  evil 
that  good  may  come." 

12.  V.  HickHn,  L.  R  3  Q.  B.  360 ;  37  L.  J.  M.  C.  89  ;  16  W.  R  801 ; 

18  L,  T.  395  ;  11  Cox,  C.  C.  19. 
&eele  v.  Brannan,  L.  R  7  C.  P.  261 ;  41  L.  J.  M.  C.  86  ;  20  W.  R 

607  ;  26  L.  T.  609. 
And  see  22.  V.  Bradlaugh  and  Besant,  2  Q.  B.  D.  669 ;  46  L.  J. 
M.  C.  286. 
If  a  man  deliver  by  miUake  a  paper  out  of  his  study  where  he  had  just  written 
it,  he  will  be  liable  to  an  action,  if  the  paper  prove  libellous,  although  he  never 
intended  to  publish  that  paper,  but  another  innocent  one. 

Note  to  Mayne  v.  Fletcher,  4  M.  &  By.  312  ;  9  B.  &  C.  382  ;  cf.  R.  v. 
Paine,  6  Mod.  167  ;  Carth.  406  ;  Comb.  358. 
The  plaintiff  told  a  laughable  story  against  himself  in  company  :  the  defendant 
fnblished  it  in  the  newspaper  to  amuse  his  readers,  assuming  that  the  plaintift 
would  not  object.    The  plaintiff  recovered  damages,  lOl, 
Cook  V.  Ward,  6  Bing.  409  ;  4  M.  &  P.  99. 
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For  though  he  told  it  of  himself  to  his  friends,  he  by  no  means  courted  public 
ridicule.  And  that  the  publication  was  "  only  in  jest "  has  long  been  iield  no 
defence. 

Where  a  cleigyman  in  a  sermon  recited  a  story  out  of  Foxe's  Martyrology,  that 
one  Greenwood  being  a  perjured  person  and  a  great  persecutor,  had  great 
plagues  inflicted  upon  him,  and  was  killed  by  the  band  of  God  ;  whereas  in 
truth,  he  never  was  so  plagued,  and  was  himself  actually  present  at  that  discourse^ 
— the  words  being  delivered  only  as  a  matter  of  history,  and  not  with  any 
intention  to  slander,  it  was  adjudged  for  the  defendant. 

Greenwood  v.  Pricky  cited  in  Cro.  Jac.  91,  and  1  Camp.  270  ;  and  also 
in  J2.  V.  JFilliams,  13  How.  St.  Tr.  1387. 
But  Lord  Denman  and  the  Court  of  Q.  B.  said  most  positively  in  Heame  v. 
StotoeU,  12  A.  &  £.  726,  that  this  case  is  not  law.    Mr.  Greenwood  would  there- 
fore in  the  present  day  have  recovered  at  least  nominal  damages. 

The  proprietor  of  the  Tvmes  retired  to  Uve  in  the  country,  leaving  the  entire 
management  of  the  paper  to  his  son,  with  whom  he  never  interfered  ;  yet  he 
was  held  criminally  liable  for  a  libel  which  appeared  in  the  paper  in  his  .absence 
and  without  his  knowledge.    And  thougli  now  since  Lord  Campbell's  Act  he 
would  probably  be  acquitted  in  any  criminal  proceeding,  he  would  certainly  be 
held  liable  for  damages  in  a  civil  action. 
R,  V.  JVcdter,  3  Esp.  21. 
R.  V.  Outch  and  others^  Moo.  &  Mai.  433. 
R,  V.  Doddf  2  Ses8.  Cas.  33. 
A  corporation  is  liable  for  a  libel  published  by  its  authority ;  although  the 
corporation,  as  distinct  from  its  members,  cannot  be  guilty  of  malice  in  the 
ordinary  sense  of  the  word. 

Per  Lord  Bramwell  in  Ahrath  v.  North  Eastern  Rail,  Co.,  11  App.  Cas. 
at  pp.  253,  254  ;  65  L.  J.  Q.  B.  at  p.  460 ;  55  L.  T.  at  pp.  65,  66. 
Even  a  lunatic  is  liable  to  an  action  for  libel  or  slander  unless  his  insanity  is 
well  known  to  all  who  hear  or  read  his  words,  in  which  case  no  damage  would 
he  incurred,  as  the  words  would  produce  no  effect. 
Dickinson  v.  Barber,  9  Tyng.  (Mass.)  225. 
YecUes  et  ux.  v.  Reed  et  ux.,  4  Blackf.  (Indiana)  463. 
A  barrister,  editing  a  book  on  the  Law  of  Attorneys,  referred  to  a  case.  Re 
Blake,  as  reported  in  30  Law  Journal,  Q.  B.  32,  and  stated  that  Mr.  Blake  was 
struck  oft  the  rolls  for  misconduct.    He  was   in  fact  only  suspended  for  two 
years,  as  appeared  from  the  Law  Journal  report.    The   publishers  were   held 
liable  for  this  carelessness,  although  of  course  neither  they  nor  the  writer  bore 
Mr.  Blake  any  malice.     Damages  100/. 

Blake  v.  Stevens  and^oOiers,  4  F.  &  F.  232  ;  11  L.  T.  543. 
The  printers  of  a  newspaper  by  a  mistake  in  setting  up  in  type  the  an- 
nouncements from  the  London  Gazette,  placed  the  name  of  the  plain tifTs  firm 
under  the  heading  "  First  Meetings  under  the  Bankruptcy  Act,"  instead  of  under 
**  Dissolutions  of  Partnership."  An  ample  apology  was  inserted  in  the  next 
issue :  no  damage  was  proved  to  have  followed  to  the  plaintift* :  and  there  was 
no  suggestion  of  any  malice.  In  an  action  for  libel  against  the  proprietor  of 
the  paper,  the  jury  awarded  the  plaintiff  50/.  damages.  Held  that  the  publication 
was  libellous,  and  that  the  damages  awarded  were  not  excessive. 

^heard  v.  Whitaksr,  L.  R.  10  C.  P.  502  ;  32  L.  T.  402. 
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False  defamatory  words  then,  if  spoken,  constitute  a 
slander :  if  written  and  published,  a  Ubel.  The  word 
"  written "  includes  any  printed,  painted,  or  any  other 
permanent  representation  not  transient  in  its  nature  as 
are  spoken  words. 

The  writing  may  be  on  paper,  parchment,  copper,  wood, 
or  stone,  or  on  any  kind  of  substance  in  fact ;  and  may  be 
made  with  any  instrument,  pen  and  ink,  blacklead-pencil 
{Geary  v.  Physic^  5  B.  &  C.  238),  or  in  chalk,  &c.  A  pic- 
ture or  effigy  may  also  be  a  libel,  or  any  other  mark  or 
sign  exposed  to  view  and  conveying  a  defamatory  meaning. 
(5  Eep.  125.) 

lUustratiaiis. 

A  caricature  or  scandalous  painting  is  a  libel. 

Anon.,  11  Mod.  99. 

Austin  v.  OtUpepper^  2  Show.  313  ;  Skin.  123. 

DuBoBt  v.  Beresford,  2  Camp.  511. 
A  statue,  wax  model,  or  effigy,  may  be  a  libel. 

Monsan  v.  Tussauds,  Limited,  (1894)  1  Q.  B.  671  ;  63  L.  J.  Q.  B.  464 ; 
70  L.  T.  336  ;  68  J.  P.  624  ;  9  R.  177. 
A  chalk  mark  on  a  wall  may  be  a  libel,  and  as  the  wall  cannot  conveniently 
be  brought  into  Court,  secondary  evidence  may  be  given  of  the  inscription. 

Mortimer  v.  M'Calhm,  6  M.  &  W.  68. 

Tarpley  v.  Blahy,  7  C.  &  P.  395. 

See  Spall  v.  Massey  and  otherSy  2  Stark.  659. 
Burning  a  man  in  effigy  may  be  a  libel  on  him  ;  but  those  who  merely  stand 
by  looking  on  are  not  liable. 

Eyre  v.  Goaiick,  42  J.  P.  68. 
Fixing  up  a  gallows  or  other  reproachful  or  ignominious  sign  against  a  man's 
door  may  be  a  Ubel  on  him. 

Defamom  libdlisy  6  Hep.  125,  b. 

Hawkins'  Pleas  of  the  Crown,  8th  edition,  542. 
Hieroglyphics,  a  rebus,  an  anagram,  or  an  allegory  may  be  a  libel. 
Ironical  praise  may  be  a  libel. 

There  is  a  further  important  distinction  between  slander 
and  libel.  A  libel  is  a  crime ;  a  slander  on  a  private 
individual  is  not.  It  is  only  when  the  words  uttered  are 
blasphemous,  seditious  or  obscene  that  the  State  is  con- 
cerned to  interfere  and  punish  the  speaker. 

It  is,  I  think,  clearly  necessary  that  there  should  be  a  criminal  as 
wdl  -as  a  cfhril  remedy  for  libel,  for  the  following  reasons :  — 
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1.  The  evil  done  by  libels  is  so  extensive,  the  example  set  so  per- 

nicious, that  it  is  desirable  that  they  should  be  repressed  for 
the  public  good.  Slanders  do  less  mischief  as  a  rule,  are  not 
permanent,  and  are  more  easily  forgotten;  their  evil  influence 
is  not  so  widely  diffused. 

2.  Most  libellers  are  penniless,  and  a  civil  action  has  no  terrors  for 

them.  The  plaintiff  will  never  get  his  damages.  In  fact  the 
proprietor  of  many  a  low  newspaper  rather  rejoices  at  the 
prospect  of  a  civil  action  for  libel  being  brought  against  him. 
He  regards  it  as  a  giatuitous  advei-tisement  for  his  paper, 
which  will  probably  increase  its  circulation. 

3.  Another  reason  often  assigned  for  the  interference  of  the  State 

is,  that  libels  conduce  to  a  breach  of  the  peace ;  but  that  reason 
would,  I  think,  apply  with  equal,  if  not  greater  force,  to 
slanders. 
Lush,  J.,  says,  in  R.  v.  Holbrook,  4  Q.  B.  D.  at  p.  46,  "  Libel  on 
an  individual  is,  and  has  always  been,  regarded  as  both  a  civil  injury 
and  a  criminal  offenca     The  person  libelled  may  pursue  his  remedy 
for  damages  or  prefer  an   indictment,  or  by  leave  of  the  Court  a 
criminal  information,  or  he  may  both  sue  for  damages  and  indict.     It 
is  ranked  amongst  criminal  offences  because  of  its  supposed  tendency 
to  arouse  angiy  passion,  provoke  revenge,  and  thus  endanger  the 
public  peace,  but  the  libeller  is  not  the  less  bound  to  make  compen- 
sation for  the  pecuniai-y  or  other  loss  or  injury  which  the  libel  might 
have  occasioned  to  the  person  libelled." 

The  fact  that  libel  is  a  crime  as  well  as  a  tort,  produces  other  con- 
sequences in  law  which  it  may  be  well  to  briefly  notice  here,  though 
they  are  not  strictly  within  the  scope  of  the  present  treatise. 

No  action  can  be  maintained  for  the  price  of  libellous  pictures 
{Fores  v.  Johnes,  4  Esp.  97),  or  for  their  value,  if  destroyed  by  the 
person  ridiculed.  (Du  Boat  v.  Bereafordt  2  Caimp.  511.)  A  printer 
cannot  recover  for  printing  a  libel.  (Poplett  v.  Stockdcde,  Ry.  &  M. 
337.)  If  a  printer  undertakes  to  print  a  book  for  a  certain  price,  and 
discovers  as  the  work  proceeds  that  the  matter  is  defamatory,  he  may 
decline  to  continue  the  work,  and  can  recover  for  such  part  of  the 
work  printed  as  is  not  defamatory  in  an  action  for  work  and  labour 
done  and  materials  provided,  the  special  contract  notwithstanding. 
{Clay  V.  Yates,  1  H.  &  N.  73;  25  L.  J.  Ex.  237  ;  4  W.  R  557;  27 
L.  T.  (Old  S.)  126.)  Nor  can  an  action  be  maintained  for  breach  of  a 
contract  to  furnish  manuscript  of  defamatory  matter  {OaJU  v.  Leclde, 
2  Stark.  107),  or  of  a  contract  to  let  rooms  to  be  used  for  the  delivery 
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of  blasphemous  lectures  (Cowan  v.  MUboum,  L.  R  2  Ex.  230 ;  36 
Ll  J.  Ex.  124 ;  15  W.  R  750 ;  16  L.  T.  290),  or  for  pirating  a  libel- 
lous  book  (Stockdale  v.  Onwhyn,  5  B.  &  C.  173 ;  7  D.  &  R  625 ;  2 
C.  &  P.  163).  There  is  no  copyright  in  any  libellous  or  immoral 
book,  or  picture.  A  Court  of  Equity  will  not  interfere  in  one  way  or 
another.  It  will  not  grant  an  injunction  to  restrain  a  piracy  of  an 
illegal  book  or  picture,  nor  decree  an  account  of  the  profits  made 
thereby.  (Per  Lord  Eldon,  in  Wcdcot  v.  Walker,  7  Ves.  1 ;  in 
SaiUhey  v.  8hervx)od,  2  Mer.  435,  and  in  Lawrence  v.  Smith,  Jacob, 
471.) 

No  contract  will  be  implied  to  indemnify  a  party  against  the  conse- 
quences of  an  illegal  act,  such  as  the  publication  of  a  libel.  The 
proprietor  of  a  newspaper  convicted  and  fined  for  the  publication  of  a 
libel  which  was  inserted  in  his  paper  without  his  knowledge  or  con- 
sent by  the  editor,  has  no  right  of  action  against  the  editor  for  the 
damages  sustained  through  such  conviction.  {CoUmm  v.  Patmore,  1 
C.  M.  &  R  73 ;  4  Tyr.  677  ;  and  see  Men^wexither  v.  Nixan,  2  Sm. 
Ll  C.  9th  ed.  569 ;  8  T.  R  186 ;  Moscati  v.  Lawaon,  7  C.  &  P.  at 
p.  35.)  Even  an  express  promise  to  indemnify  another  if  he  will 
publish  a  libel  is  void  (ShackeU  v.  Hosier,  3  Scott,  59  ;  2  Bing.  N.  C. 
634 ;  Arnold  v.  Clifford,  2  Sumner,  238) ;  for  it  is  a  promise  on  an 
illegal  executory  consideration,  an  incitement  to  do  an  illegal  act. 
Bat  it  has  been  decided  in  America  that  an  express  promise  under 
seal  to  indemnify  another  against  the  consequences  of  an  illegal  act 
already  done  is  binding.  {Griffiths  v.  Hardenbv/rgh,  41  N.  Y.  469  ; 
Howe  V.  Buffalo  &  Erie  Rail.  Co.,  38  Barbour  (N.  Y.),  124.) 

So,  too,  a  promise  to  abstain  from  publishing  a  libel  is  no  con- 
sideration for  a  contract.  (Brown  v.  Brine,  1  Ex.  D.  5  ;  45  L.  J.  Ex. 
129 ;  24  W.  R  177 ;  33  L.  T.  703.) 

Criminal  proceedings  for  libel  may  be  taken  either  at 
common  law,  or  mider  certain  statutes ;  the  remedy  may 
be  either  by  indictment  or  information ;  though  informa- 
tions are  only  granted  in  urgent  cases,  where  the  publica- 
tion of  the  libel  is  likely  to  produce  great  public  mischief, 
and  must  therefore  be  promptly  suppressed. 

Thus  we  see  that  there  are  two  criminal  remedies  for  libel — by 
criminal  information  and  by  indictment — in  addition  to  the  civil 
remedy  of  action  for  damages.  It  is  right  that  there  should  be  a 
criminal  remedy  as  well  as  a  civil  one  ;  but-  is  it  essential  that  there 
should  be  two  criminal  remedies  ?    Might  not  the  remedy  by  indict- 
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ment  be  abolished  ?  It  involves  a  triple  investigation  of  the  charge 
before  the  magistrate,  the  grand  jury,  and  the  petty  jury ;  and 
indeed,  if  the  libel  appeared  in  a  newspaper,  a  preliminary  investiga- 
tion by  the  Judge  at  Chambers  is  necessary  in  addition.  If  one  or 
two  of  the  rules  relating  to  criminal  information  were  relaxed.  I  think 
t  would  be  found  that  the  lesser  criminal  remedy  might  safely  be 
dispensed  with,  and  yet  that  no  offender,  whose  publications  were  a 
serious  outrage  on  society,  would  escape  punishment. 

Lush,  J.,  says,  in  the  passage  cited  anUy  on  p.  8,  the  person 
libelled  may  ''  both  sue  for  damages  and  indict ; "  and  so  in  strict  lav^ 
he  may.  But  practically  he  has  to  elect  between  his  three  remedies. 
He  cannot  take  both  civil  and  criminal  proceedings  at  once ;  a  judge 
would  stay  one  or  the  other.  Strictly,  if  he  means  to  take  both,  he 
should  take  criminal  proceedings  first.  But  an  action  for  damages 
after  the  defendant  had  been  either  acquitted  or  convicted  for  the 
same  libel  would  be  very  hopeless  work.  And  so  would  a  criminal 
prosecution  after  an  action.  After  a  rule  for  a  criminal  inforrnation 
has  been  made  absolute,  no  civil  action  can  be  brought.  (R.  v.  Spar- 
row, 2  T.  R  198.)  If  it  be  refused  or  discharged,  the  applicant  can 
indict  the  defendant,  or  by  leave  of  the  Court  he  may  bring  a  civil 
action :  see  post,  p.  547. 

There  is  no  longer  any  censorship  of  the  press  in  this 
country.  Any  man  is  free  to  speak  or  to  write  and  publish 
whatever  he  chooses  of  another,  subject  only  to  this,  that 
he  must  take  the  consequences,  should  a  jury  deem  his 
words  defamatory.  *'  The  liberty  of  the  press,"  says  Lord 
Mansfield,  in  R.  v.  Dean  of  St.  Asaph,  3  T.  R.  431,  n., 
"  consists  in  printing  without  any  previous  licence,  subject 
to  the  consequences  of  law."  Lord  Ellenborough  says  in 
E.  V.  Cobbett,  29  Howeirs  St.  Tr.  49  :  "  The  law  of  Eng- 
land is  a  law  of  liberty,  and  consistently  with  this  liberty, 
we  have  not  what  is  called  an  imprimatur ;  there  is  no  such 
preliminary  licence  necessary ;  but  if  a  man  publish  a  paper, 
he  is  exposed  to  the  penal  consequences,  as  he  is  in  every 
other  act,  if  it  be  illegal."  Lord  Kenyon  shortly  puts  it 
thus  in  R.  v.  Cuthelly  27  Howell's  St.  Tr.  675  :  "A  man 
may  publish  anjrfching  which  twelve  of  his  countrymen 
think  is  not  blamable." 
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But  it  was  by  no  means  always  so  in  England.  It  was  quickly 
perceived  that  the  printing-press  may  be  as  great  a  power  for  evil  as 
for  good.  And  whenever  any  large  proportion  of  a  nation  is  dis- 
afifected  towards  its  Government,  a  free  press  becomes  a  source  of 
danger. 

(i)  The  first  plan  adopted  by  our  English  monarchs  was  to  keep 
all  the  printing-presses  in  their  own  hands,  and  allow  no  one  to  print 
anything  except  by  special  Royal  licence.  All  printing-presses  were 
thus  kept  under  the  immediate  supervision  of  the  King  in  Council, 
and  regulated  by  proclamations  and  decrees  of  the  Star  Chamber  by 
virtue  of  the  King's  prerogative.  In  1557  the  Stationers'  Company 
of  London  was  formed.  The  exclusive  privilege  of  printing  and 
publishing  in  the  English  dominions  was  thus  given  to  ninety-seven 
London  stationers  and  their  successors  by  regular  apprenticeship,  and 
the  Company  was  empowered  to  seize  all  publications  by  men  outside 
their  guild.  Later,  by  a  decree  of  the  Star  Chamber  in  1586,  one 
printing-press  was  allowed  to  each  University. 

(ii)  Not  content  with  this  Government  monopoly  of  the  "  Art  and 
mysterie  of  Printing,"  which  continued,  in  theory  at  all  events,  till 
1637,  Queen  Elizabeth,  in  1559,  determined  to  have  all  books  read 
over  by  loyal  bishops  and  privy  councillors  before  they  were  allowed 
to  go  to  the  official  press.  In  1586  the  Star  Chamber  enacted  that 
all  books  should  be  read  over  in  manuscript,  and  licensed  by  either 
the  Archbishop  of  Canterbury  or  the  Bishop  of  London,  save  law 
books,  which  were  to  be  read  and  licensed  by  the  Chief  Justice  of 
either  Bench  or  the  Lord  Chief  Baron  (a  practice  which  continued 
down  to  the  middle  of  the  last  century ;  see  the  prefaces  to  Burrows' 
and  Douglas'  Reports).  Subsequently  the  Master  of  the  Bevels 
usurped  the  right  of  revising  poems  and  plays,  and  the  Vice-Chan- 
cellors  of  the  Universities  were  allowed  for  convenience  sake  to  license 
books  to  be  printed  at  the  University  presses.  It  was  soon  found 
impossible  to  restrict  the  number  of  printing-presses  in  the  country, 
and  the  Government  therefore  insisted  all  the  more  vehemently 
that  no  book  should  be  published  without  a  previous  licence.  By 
the  Star  Chamber  decree  dated  July  11th,  1637,  all  printed 
books  were  required  to  be  submitted  to  the  licensers  and  entered 
upon  the  registers  of  the  Stationers'  Company  before  they  coxdd 
be  published;  if  this  was  not  done,  the  printer  was  to  be  fined, 
and  for  ever  disabled  from  exercising  the  art  of  printing,  and  his 
press  and  all  copies  of  the  unlicensed  book  forfeited  to  the  Crown. 
The  old  word  " Imprimatur  "«="  let  it  be  printed"  was  still  used  to 
denote  the  consent  of  the  licenser  to  its  publication.    After  the 
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abolition  of  the  Star  Chamber,  the  Long  Parliament  issued  two  orders, 
March  9th,  1642,  and  June  14th,  1643,  very  similar  in  eflfect  to  the 
decree  of  the  Stai*  Chamber  last  mentioned.  Against  these  orders 
Milton  published  his  noble  but  ineffectual  protest,  the  "  Areopagitica  " 
(November  24th,  1644).  The  censorship  of  the  press  continued  in 
England  till  1695,  and  then  its  abolition  was  rather  accidental  than 
otherwise.  (See  Macaulay's  "History  of  England,"  a  xix.,  vol.  iii., 
pp.  399—405 ;  13  &  14  Car.  11.  c.  33 ;  Proclamation  of  May  I7tb, 
1680;  1  Jac.  II.  c.  17.)  The  only  vestige  remaining  of  such  censor- 
ship is  the  control  of  the  Lord  Chamberlain  over  plays.  By  the 
Theatres  Regulation  Act,  1843  (6  &  7  Vict.  c.  68),  s.  14,  it  is  enacted 
thatit  shall  be  lawful  for  the  Lord  Chamberlain  for  the  time  being, 
whenever  he  shall  be  of  opinion  that  it  is  fitting  for  the  preservation 
of  good  manners,  decorum,  or  of  the  public  peace  so  to  do,  to  forbid 
the  acting  or  presenting  any  stage  play,  or  any  act,  scene,  or  part 
thereof,  or  any  prologue  or  epilogue,  or  any  part  thereof,  anywhere  in 
Great  Britain,  or  in  such  theatres  as  he  shall  specify,  and  either 
absolutely  or  for  such  time  as  he  shall  think  fit. 

(iii)  A  third  plan  is  to  allow  any  book  to  be  printed  and  published 
without  any  supervision  or  licence ;  but  as  soon  as  the  attention  of 
the  Government  is  called  to  its  harmful  tendencies,  to  seize  all  the 
stock  at  the  publishers  and  booksellers,  and  prevent  the  publisher 
from  issuing  any  further  copies.  The  Lord  Lieutenant  was  till  the 
year  1875  empowered  to  do  this  in  Ireland,  should  any  work  appear 
to  him  seditious.  Magistrates  in  England  may  deal  thus  with  books 
proved  to  be  obscene  by  virtue  of  Lord  Campbell's  Act  (20  &  21  Vict. 
c.  83).  The  Court  of  Chancery  and  the  House  of  Lords  have 
occasionally  by  injunction  forbidden  the  further  publication  of  libels 
which  they  deemed  contempts  of  Court.  And  the  High  Court  of 
Justice  has  latterly  asserted  jurisdiction  to  restrain  the  further  sale 
or  distribution  of  any  words  clearly  libellous,  but  only  under  special 
conditions.     (See  Chapter  XIII.,  post,  p.  383.) 

(iv)  Our  present  law  permits  any  one  to  say,  write,  and  publish 
what  he  pleases ;  but  if  he  make  a  bad  use  of  this  liberty,  he  must 
be  punished.  If  he  unjustly  attack  an  individual,  the  person  defamed 
may  sue  for  damages  ;  if,  on  the  other  hand,  the  words  be  written  or 
printed,  or  if  treason  or  immorality  be  thereby  inculcated,  the  offender 
can  be  tried  for  the  misdemeanour  either  by  information  or  indict- 
ment. In  order  that  the  criminal  might  be  easily  detected,  it  was 
enacted  in  1712  that  no  person,  under  a  penalty  of  20^.,  should  sell 
T  expose  for  sale  any  pamphlet  without  the  name  and  place  of  abode 

'  some  known  person  by  or  for  whom  it  was  printed  or  published. 
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written,  or  printed  thereon.  (10  Anne,  c.  19,  s.  113,  repealed  in 
1871  by  the  33  &  34  Vict  c.  99.)  A  similar  enactment  as  to 
newspapers,  6  &  7  Will.  IV.  c.  76,  was  also  repealed  by  the  32  &  33 
Vict  a  24.  And  now  every  paper  or  book  which  is  meant  to  be 
published  or  dispersed  must  bear  on  it  the  name  and  address  of  the 
printer  (2  &  3  Vict.  c.  12,  s.  2) ;  and  the  printer  must  for  six 
calendar  months  carefully  preserve  at  least  one  copy  of  each  paper 
printed  by  him,  and  write  thereon  the  name  and  address  of  the  person 
who  employed  and  paid  him  to  print  it.  (39  Geo.  III.  c.  79,  s.  29.) 
While  by  the  Newspaper  Libel  and  Registration  Act,  1881  (44  &  45 
Vict.  c.  60),  a  register  of  newspaper  proprietors  is  established  at 
Somerset  House,  where  any  one  can  ascertain  for  a  shilling  who  is 
the  person  responsible  for  what  has  appeared  in  any  newspaper. 
Newspapers  were  indeed  formerly  regarded  with  great  jealousy  by  the 
Government,  and  subjected  to  heavy  duties.  Under  Charles  II.  and 
James  II.  the  London  Odzette  (a  small  sheet  appearing  twice  a  week, 
every  Monday  and  Thursday)  was  the  only  paper  permitted  to  pub- 
lish political  news.  Even  their  size  was  regulated  by  statute.  The 
6  Geo.  IV.  c.  119,  first  allowed  newspapers  to  be  printed  on  paper  of 
any  size.  Moreover,  till  the  18  Vict.  c.  27,  they  had  to  be  printed  on 
stamped  paper.  But  in  spite  of  all  such  petty  restrictions,  our  press 
has  been,  ever  since  the  passing  of  Fox's  Libel  Act,  32  Geo.  III. 
c.  60,  the  freest  in  the  world. 

A  man's  reputation  may  also  be  injured  by  the  deed  or 
action  of  another  without  his  using  any  words ;  and  for 
such  an  injury  he  has  an  action  on  the  case ;  but  such  cases 
are  not  within  the  scope  of  the  present  treatise. 

Illustrations, 

A  banker  having  in  his  hands  sufficient  funds  belonging  to  his  customer 
diflhonouFB  his  cheque ;  the  customer  may  recover  substantial  damages,  without 
proof  of  any  special  damage ;  for  it  is  clear  that  such  an  act  must  injure  the 
dutomer^B  reputation  for  solvency. 

Marxetii  v.  Williams^  1  B.  &  Ad.  415. 

IMmison  v.  Marcfiant,  7  Q.  B.  918  ;  15  L.  J.  Q.  B.  134  ;  10  Jur.  156. 

Bolin  and  another  v.  Steward,  P.  0.,  14  C.  B.  595 ;  23  L.  J.  C.  P.  148  ; 

18  Jur.  576  ;  2  C  L.  R.  759. 

The  reputation  of  a  manufacturer  may  be  injured  if  marks  resembling  his 

trade  marks  are  placed  on  inferior  goods  manufactured  and  sold  by  the  defendant. 

See  Manton  and  others  v.  Bales,  1  C.  B.  444. 

The  defendant  caused  the  plaintifiTs  goods  to  be  seized  on  an  unfounded  claim 
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for  debt ;  the  neighbours  consequently  deemed  tbe  plaintiff  insolvent.      'Phc 
plaintiff  was  held  entitled  to  substantial  damages. 

Brewer  v.  Dew  and  another^  11  M.  &  W.  625. 

BracegirdU  v.  Orford,  2  Maule  &  S.  77. 
The  defendant  set  up  a  lamp  on  the  wall  adjoining  the  plaintiff's  dwelling- 
house  and  kept  it  burning  in  the  daytime,  thereby  inducing  the  passers-by  to 
believe  that  the  plaintiff's  house  was  a  brothel.    This  was  held  to  be  a  trespass  to 
the  wall  and  being  permanent  in  its  nature,  also  a  libel  in  effigy. 

Jefferiea  v.  Duncombe,  2  Camp.  3  ;  11  East,  226. 

Spall  V.  Massey,  2  Stark.  659. 

Plunket  V.  Gilmore,  Fortescue,  211. 
And  so  as  to  "  riding  Skimmington,"  "  rough  music,"  burning  in  efl&gy,  and 
other  modes  of  holding  a  man  up  to  public  obloquy  without  especial  words  of 
defamation. 

See  Sir  WiUiam  BolUm  v.  Dearly  cited  in  Austin  v.  Culpepper^  Skin. 
123  ;  2  Show.  313. 

R.  V.  Roberts  and  olherSy  3  Keble,  578. 

Mason  v.  Jennings,  Sir  T.  Raym.  401. 

Oropp  V.  Tilney,  3  Salk.  226. 

Eyre  v.  Garlidc,  42  J.  P.  68. 
So  too  in  actions  of  false  imprisonment  and  malicious  prosecution,  the  jury 
may  award  damages  for  the  injury  done  to  the  plaintiff's  reputation  by  the 
charge  made  against  him,  and  by  his  being  marched  in  custody  through  the 
public  streets  ;  although  in  the  former,  the  gist  of  the  action  is  the  direct 
trespass  to  the  person,  and  in  the  latter  the  maliciously  setting  the  law  in  motion 
without  reasonable  or  probable  cause. 

In  Eoman  law  there  are  many  instances  given  in  which  a  man's  reputation 
was  assailed,  not  by  words,  but  by  acts.    E.g. : 

(i)  By  refusing  to  accept  a  solvent  person  as  surety  for  a  debt,  intending 

thereby  to  impute  that  he  is  insolvent.     (D.  2,  8,  5,  1.) 
(ii)  By  claiming  a  debt  that  is  not  due,   or  seizing  a  man's  goods  for  a 
fictitious  debt,  with  intent  to  injure  his  credit.     (GaL  III.  220  ;  Just 
Inst.  IV.  iv.  1 ;  D.  47,  10,  15,  33.) 
(iii)  By  claiming  a  person  as  your  slave,  knowing  him  to  be  free.    (D.  47, 

10,  12,  &  22.) 
(iv)  By  forcing  your  way  into  the   house  of  another.     (D.  47,  10,  23,  & 

44.) 
(v)  By  persistently  following  about  a  matron  or  young  girl  respectably 
dressed,  such  constant  pursuit  being  an  imputation  on  their  chastity. 
(Gai.  III.  220  ;  Just.  Inst.  IV.  iv.  1 ;  D.  47,  10,  15,  15—22.) 
(vi)  By  needlessly  fleeing  for  refuge  to  the  statue  of  the  emperor,  thereby 
making  it  appear  that  some  one  was  unlawfully  oppressing  you 
(D.  48,  16,  28,  7)  ;  though  it  is  difficult  to  see  in  this  case  how  it  was 
determined  who  was  the  right  plaintiff. 

On  the  other  hand,  words  may  cause  a  man  damage 
without  in  any  way  affecting  his  reputation ;  and  for  such 
words,  if  spoken  without  lawful  occasion,  an  action  on  the 
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case  will  lie,  provided  it  can  be  shown  that  such  damage 
is  the  natural  and  necessary  consequence  of  the  words,  or 
was  the  result  which  the  speaker  intended  and  designed 

Illustrations. 
I. — Words  dibparaoinq  bomb  thing,  or  impuoniko  the  plaintiff's 

TITLE  THERETO. 

If  A.  falsely  and  maliciously  disparages  an  article  which  B.  makes  or  sells, 
and  special  damage  results  therefrom,  an  action  lies,  although  no  imputation 
was  cast  on  B.'8  personal  or  professional  character. 

Young  v.  Macrae,  3  B.  &  S.  264  ;  32  L.  J.  Q.  B.  6  ;  11  W.   R.  63  ; 

9  Jur.  N.  &  539  ;  7  L.  T.  354. 
And  see  pp.  156 — 159. 
To  assert  falsely  and  unnecessarily  that  there  is  a  flaw  in  my  title  to  the  free* 
hold  I  own  is  actionable  if  I  thereby  am  prevented  from  selling  it. 
Baniiter  v.  BaniiteTf  4  Rep.  17. 
And  see  pp.  145 — 155. 
To  8ay  falsely  that  a  ship  is  unseaworthy,  intending  thereby  to  deter  seamen 
from  sailing  in  her,  is  actionable,  if  in  consequence  they  refuse  to  go  to  sea 
in  her. 

Cag&y  V.  Amotty  2  C.   P.  D.  24 ;  46  L.  J.  C.  P,  3  ;   25  W.  R.  46 ; 
35  L.  T.  424. 
To  set  up  a  false  and  groundless  claim  of  lien  on  goods  I  have  bought  is 
actionable,  if  special  damage  ensue. 

Green  v.  BtUton,  2  C.  M.  &  R.  707. 
N.B.  An  attack  on  a  man's  property  or  on  the  things  he  makes  or  sells  may 
sometimes  be  also  an  indirect  attack  on  himself.    See  pp.  30,  144. 

11. — Words  disparaging  the  reputation  of  some  person  other  than 

THE  plaintiff. 

As  a  rule,  A.  cannot  sue  for  words  defamatory  of  B.,  although  he  may  sufifer 
loss  or  inconvenience  therefrom.  It  is  generally  impossible  to  satisfy  the  Court 
that  the  speaker  intended  this  result  or  that  it  is  the  natural  and  necessary 
consequence  of  his  words. 

AshUy  V.  Harruon,  I  Esp.  48  ;  Peake,  194  vel  256. 
Brayne  v.  Cooper,  5  M.  &  W.  249. 
A  brother  cannot  sue  for  slander  of  his  sister. 

Svhbaiyar  v.  Krittnaiyar  and  another,  I.  L.  R.,  I  Madras,  383. 
No  one  can  claim  damages  for  a  libel  on  a  dead  man  ;  but  such  a  libel  may  be 
the  subject  of  criminal  proceedings,  if  its  tendency  be  clearly  to  provoke  the 
living  to  a  breach  of  the  peace. 

B.  V.  TopKam,  4  T.  R  126,  pott,  p.  445. 
R.  V.  Entor,  3  Times  L.  R.  366. 
The  defendants  attended  the  funeral  ceremony  of  Premji  Ludha,  the  headman 
of  the  Kar4d  caste,  and  there  before  a  large  concourse  of  people  made  a  violent 
attack  on  the  moral  and  religious  character  of  the  deceased,  declaring  that  he 
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was  "  patit/'  a  term  of  great  opprobrium  and  reproach  among  Hindoos.  Many 
of  those  assembled  left  at  once  in  consequence,  and  the  family  of  the  deceased 
suffered  great  pain  and  annoyance,  and  also  were  much  lowered  in  public  esti- 
mation. The  plaintiff  sued  as  the  heir  and  nearest  relation  of  the  deceased  for 
damages.    Hddy  no  action  lay. 

Luckurnsey  Rouji  v.  Hurhun  Nwsey  and  others,  I.  L.  R.,  5  Bom.  580. 
But  a  husband  may  recover,  without  joining  his  wife  as  a  co-plaintiff,  for 
damage  caused  to  himself  by  words  defamatory  solely  of  her. 

Baldwin  v.  Flowety  3  Mod.  120. 

Ouy  V.  Gregory,  9  C.  &  P.  584. 

Dengate  v.  Gardiner,  4  M.  &  W.  5  ;  2  Jur.  470. 

JViUon  V.  GoU,  3  Smith  (17  N.  Y.  R.)  445. 
If  A.  and  B.  are  rival  shopkeepers,  and  B.  spreads  a  false  and  groimdlesa 
report  that  A.'s  shopman  has  the  scarlet  fever,  intending  thereby  to  prevent  the 
public  from  going  to  A.'s  shop,  and  succeeds  in  this  malicious  device,  A.  can 
sue  B. 

Per  Kelly,  C.B.,  in  Riding  v.  Smith,  1  Ex.  D.  96 ;  45  L.  J.  Ex.  281  ; 
24  W.  R.  487  ;  34  L.  T.  500. 

III. — Other  words. 

«  Undoubtedly  all  words  are  actionable  if  a  special  damage  follows." 

Per  Heath,  J.,  in  Moore  v.  Meagher,  1  Taunt.  44. 
If  a  man  induces  a  servant  to  break  his  contract  with  his  master  and  quit  his 
employment,  the  master  has  an  action  per  quod  eervitium  amieit. 

Lumley  v.  Gye,  2  E.  &  B.  216 ;  22  L.  J.  Q.  B.  463  ;  17  Jur.  827. 
Boioen  v.  Hall  and  others,  6  Q.  B.  D.  333 ;   50  L.  J.  Q.  B.  305  ;  29 
W.  R.  367  ;  44  L.  T.  75  ;  45  J.  P.  373. 
An  action  will  lie  against  a  person  who  maliciously  induces  a  master  to  dis- 
charge a  servant  from  his  employment  if  injury  ensues  thereby  to  the  servant, 
though  the  discharge  by  the  master  does  not  constitute  a  breach  of  the  contract  of 
employment.    An  action  will  also  lie  for  maliciously  inducing  a  person  to  abstain 
from  entering  into  a  contract  to  employ  another,  if  injury  ensues  thereby  to  that 
other. 

Flood  and  another  v.  Jackson  and  others,  (1895)  2  Q.  B.  21  ;  72  L.  T. 

589  ;  73  L.  T.  161  ;  59  J.  P.  3:i8  ;  11  Tiuies  L.  R.  276,  335. 
But  see  Jenkinson  v.  Nield,  8  Times  L.  R.  540. 
So  if  A.  and  B.  maliciously  conspire  together  to  injure  C.  by  preventing  persons 
from  entering  into  contracts  with  C,  and  C.  is  injured  thereby,  C.  has  a  good 
cause  of  action  against  A.  and  B. 

Tmperton  v.  Russell  and  others  (C.  A.),  (1893)  1  Q.  B.  715  ;  62  L.  J, 
Q.  B.  412 ;  41  W.  R.  565  ;  69  L.  T.  78  ;  57  J.  P.  676 ;  4  R.  376. 
If  a  man  menace  my  tenants  at  will,  of  life  and  member,  per  quod  they  depart 
from  their  tenures,  an  action  upon  the  case  will  lie  against  him,  but  the  menace 
without  their  departure  is  no  cause  of  action. 

Ckmetb^s  Case,  Year  Book,  9  Hen.  VII.,  pp.  7,  8  ;  1  Roll.  Abr.  108. 
If  the  defendant  threatens  the  plaintiff's  workmen,  so  that  they  do  not  dare  to 
go  on  with  their  work,  whereby  the  plaintiff  loses  the  seUing  of  his  goods,  an 
action  lies. 

Garret  v.  Twglor  (1621),  Cro.  Jac  567  ;  1  Roll.  Abr.  108. 


W0BD3   CAUSING  DAMAGE.  17 

Tarldon  and  others  ▼.  McOawley,  Peake,  270. 

And  see  Springhead  Spinning  Go.  y.  RUey,  L.  R.  6  £q.  551 ;   37  L.  J. 

Ch.  889  ;  16  W.  R  1138 ;  19  L.  T.  64. 
Skinner  y.  KUch,  L.  R.  2  Q.  B.  393 ;   36  L.  J.  M.  C.  322  ;   15  W.  R. 
830  ;  16  L.  T.  413. 
If  a  man  should  lie  in  wait  "  and  fright  the  boys  from  going  to  school,  that 
Bchoolmaster  might  have  an  action  for  the  loss  of  his  scholars.*' 

Per  Holt,  C.J.,  in  Keeble  v.  HickeringUl,  11  East,  576,  n. 
The  plaintiff  was  making  money  at  Glasgow  by  printing  silk  handkerchiefs  with 
an  ornamental  design  ;  the  defendant,  hoping  to  acquire  that  design  for  himself, 
Msely  represented  to  the  plaintiff  that  it  was  a  registered  pattern,  that  the  true 
owner  had  compelled  him  to  give  up  the  pLdntiff's  name,  and  was  about  to  proceed 
against  the  plaintiff  in  Chancery  for  an  injunction  ;  the  plaintiff,  naturally  alarmed, 
stayed  the  execution  of  certain  orders  in  hand  for  handkerchiefs  with  that  design, 
and  travelled  up  to  London  to  explain  matters  to  the  supposed  true  owner  ;  the 
defendant  meanwhile  went  on  printing  and  selling  silk  handkerchiefs  printed  with 
the  design.  Heldj  that  the  plaintiff  had  a  good  cause  of  action,  it  appearing  that  the 
defendant  had  knowingly  uttered  a  falsehood  with  intent  to  deprive  the  plaintiff 
of  a  benefit  and  acquire  it  to  himself,  and  the  damage  naturally  flowing  from  the 
plaintiff's  belief  in  the  truth  of  the  defendant's  statement. 

Barley  v.  JFalford,  9  Q.  B.  197  ;  15  L.  J.  Q.  B.  369 ;  10  Jur.  917. 
BcUdiffe  v.  Evant,  (1892)  2  Q.  B.  524  ;  61  L.  J.  Q.  B.  535 ;  40  W.  R 
578 ;  66  L.  T.  794.    See  poit,  p.  169. 
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CHAPTER    IL 

LIBEL. 

In  cases  of  libel,  any  words  will  be  deemed  defamatory 
which  appreciably  injure  the  reputation  of  another,  which 
make  men  think  worse  of  him.  All  words  which  expose 
the  plaintiff  to  hatred,  contempt,  ridicule,  or  obloquy, 
which  tend  to  injure  him  in  his  profession  or  trade,  or 
cause  him  to  be  shunned  or  avoided  by  his  neighbours,  are 
libellous. 

^'  Everything,  printed  or  written,  which  reflects  on  the 
character  of  another,  and  is  published  without  lawful  justi- 
fication or  excuse,  is  a  libel,  whatever  the  intention  may 
have  been."  (Per  Parke,  B.,  in  (yBrien  v.  Clement,  15  M. 
&  W.  435.)  The  words  need  not  necessarily  impute  dis- 
graceful conduct  to  the  plaintiff;  it  is  suflficient  if  they 
render  him  contemptible  or  ridiculous.  {Cropp  v.  Tilney, 
3  Salk.  226  ;  Villers  v.  Monsley,  2  Wils.  403 ;  Watson  v. 
Trash,  6  Ohio,  531.) 

Any  printed  or  written  words  are  defamatory  which  im- 
pute to  the  plaintiff  that  he  has  been  guilty  of  any  crime, 
fraud,  dishonesty,  immorality,  vice,  or  dishonourable  con- 
duct, or  has  been  accused  or  suspected  of  any  such  miscon- 
duct ;  or  which  suggest  that  the  plaintiff  is  suffering  from 
any  infectious  disorder ;  or  which  have  a  tendency  to  injure 
him  in  his  office,  profession,  calling,  or  trade.  And  so,  too, 
are  all  words  which  hold  the  plaintiff  up  to  contempt, 
hatred,  scorn,  or  ridicule,  and  which,  by  thus  engendering 
an  evil  opinion  of  him  in  the  minds  of  right-thinking  men, 
tend  to  deprive  him  of  friendly  intercourse  and  society. 

A  libel  need  not  necessarily  be  in  writing  or  printing. 
Any  caricature  or  scandalous  painting  or  effigy  will  con 
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statute  a  libel.  (5  Rep.  125  b;  Aiion.j  11  Mod.  99  ;  Austin 
Y.  Culpepper,  2  Show.  313;  Skin.  123 ;  Jefferies  v.  Dun- 
combe,  11  East,  226  ;  Du  Bost  v.  Beresford,  2  Camp.  511 ; 
Monsan  v.  Tussauds,  Limited,  (1894)  1  Q.  B.  671  ;  63  L.  J. 
Q.  B.  454  ;  70  L.  T.  335.)  But  it  must  be  something 
permanent  in  its  nature,  not  fleeting  as  are  spoken  words. 

It  appears  to  be  impossible  to  define  a  libel  with  any  greater  pre- 
cision or  lacidity.     I  proceed  at  once  therefore  to  give  instances. 

IUu8trati(m8, 

It  ia  libellouB  to  write  and  publish  of  a  man  that  he  Ib  — 
"  an  infernal  villainy" 

BeU  V.  SUme,  1  B.  &  P.  331  ; 
**an  impostor," 

Cooke  V.  Hughes,  R  &  M.  112  ; 

Cam/pbeU  v.  Spottiswoode,  3  B.  &  S.  769  ;   32  L.  J.  Q.  B.  185  ;   9  Jar 
N.  S.  1069  ;  11  W.  R.  569  ;  8  L.  T.  201  ; 
**  a  great  defaulter/' 

Warman  v.  Hine,  1  Jur.  820  ; 
"  a  hypocrite," 

Tharley  v.  Lord  Kerry^  4  Taunt.  355  ;  3  Camp.  214  n. ; 
**  a  frozen  snake," 

Hoare  v.  SUverlock  (No.  1,  1848),  12  Q.  B.  624 ;  17  L.  J.  Q.  B.  306  ; 
12  Jur.  695 ; 
*'  a  rogue  and  a  rascal," 

Per  Gould,  J.,  in  Villers  v.  MonsUy,  2  Wils.  403  ; 
**  a  dishonest  man," 

Per  cwr,  in  Austin  v.  Culpepper,  Skin.  124 ;  2  Show.  314  ; 
"  a  mere  man  of  straw," 

Eatcm  V.  Johns,  1  DowL  N.  S.  602  ; 
"an  itchy  old  toad," 

Villers  v.  Mansley,  2  Wils.  403  ; 
^'  a  desperate  adventurer,"  association  with  whom  '*  would  inevitahly  cover " 
gentlemen  "  with  ridicule  and  disrepute," 

TTakley  v.  Healey,  7  C.  B.  591 ;  18  L.  J.  C.  P.  241  ; 
that  "  he  grossly  insulted  two  ladies,'' 

Clement  v.  Chivis,  9  B.  &  C.  172  ;  4  M.  &  R.  127  ; 
that  **  he  is  unfit  to  be  trusted  with  money," 

Cheesey.  Scales,  10  M.  &.  W.  488  ;  12  L.  J.  Ex.  13  ;  6  Jur.  958  ; 
that  *'  he  is  insolvent  and  cannot  pay  his  debts," 

Metropolitan  OmmibvLS  Co,  v.  Hawkins,  4  H.  &  N.  87  ;  28  L.  J.  Ex. 
201 ;  5  Jur.  N.  S.  226  ;  7  W.  R.  265  ;    32  L.  T.  (Old  S.)  281 ; 
that  *^  he  was  once  in  difficulties,"  though  it  is  stated  that  such  difficulties  are 
now  at  an  end. 

Cox  V.  Xe«,  L.  R.  4  Ex.  284  ;  38  L.  J.  Ex.  219  ; 

C  2 


80  LIBEL. 

that  the  plaintiff  ^will  not  sue  in  a  particular  county,  because  he  ia  known 
there" 

Cooper  V.  Greeley,  1  Denio  (N.  Y.)  347  ; 
that  he  ia  '*  the  moat  artful  acoundiel  that  ever  existed,"  '*  is  in  every  person's 
debt,"  that  ^  his  ruin  cannot  be  long  delayed/'  that  *'  he  is  not  deserving  of 
the  slightest  commiseration/' 

Butherfin'd  v.  Evans,  6  Bing.  461  ;  8  L.  J.  (Old  S.)  C.  P.  86  ; 
that  he  is  '*  at  the  head  of  a  gang  of  swindlers,"  that  he  is  *'  a  common  informer, 
and  has  been  guilty  of  deceiving  and  defrauding  divers  persons  with  whom 
he  had  dealings," 

r Anson  v.  Stvart,  1  T.  R.  748  ;  2  Smith's  L.  C.  6th  ed.  57 ; 
R,  v.  Saunders,  Sir  Thos.  Raym.  201 ; 
that  the  plaintiff  sought  admission  to  a  club  and  was  black-balled,  and  bolted 
the  next  morning  without  paying  his  debts, 

aSrien  v.  Olment,  16  M.  &  W.  169 ;    16  L.  J.  Ex.  76 ;   4  D.  &  L. 
343. 
So  it  is  libellous  to  write  and  publish  of  a  landlord  that  he  put  in  a  distress 
in  order  to  help  his  insolvent  tenant  to  defraud  his  creditors. 
Haire  v.  Wilson,  9  B.  &  C.  643  ;  4  M.  &  R.  606. 
It  is  libellous  for  a  defendant  to  write  a  letter  charging  his  sister  with  having 
unnecessarily  made  him  a  party  to  a  Chancery  suit,  and  adding,  '*  It  is  a  pleasure 
to  her  to  put  me  to  all  the  expense  she  can." 

Fray  v.  Fray,  17  C.  B.  N.  S.  603  ;   34  L.  J.  C.  P.  46  ;   10  Jur.  N.  S. 
1163. 
It  is  libellous  to  write  of  a  lady  applying  for  relief  from  a  charitable  society, 
that  her  claims  are  unworthy,  and  that  she  spends  all  the  money  given  her  by 
the  benevolent  in  printing  circulars  filled  with  abuse  of  the  society's  secretary. 

Hoare  v.  SUverlock  (No.  1,  1848),  12  Q.  B.  624 ;  17  L.  J.  Q.  B.  306  ; 
12  Jur.  696. 
It  is  libellous  to  charge  the  plaintiff  with  having  published  a  libel, 

Brookes  v.  Tichbome,  6  Exch.  929  ;  20  L.  J.  Ex.  69  ;  14  Jur.  1122  ; 
Or  to  write  and  publish  that  be  has  been  tried  for  murder,  though  it  is  not 
stated  that  he  was  convicted  or  was  guilty, 

Monson  v.  Tussa/uds,  Limited,  (1894)  1  Q.  B.  at  p.  686  ; 
Or  to  state  in  writing  that  the  plaintiff  is  insane,  or  that  her  mind  is  affected, 

Morgan  v.  Lingen,  8  L.  T.  800. 
It  is  libellous  for  the  manager  of  a  private  lunatic  asylum  to  write  of  a  lady, 
*^  I  have  been  to  her  house  this  morning  and  seen  her.    I  think,  it  my  duty 
to  inform  you  it  is  imperative  that  immediate  steps  to  secure  her  should  be 
taken." 

Weldon  v.  Winslow,  Times  for  March  14th-19th,  1884. 
Ironical  praise  may  be  a  libel ;  e.g.^  calling  an  attorney  "  an  honest  lawyer." 
BoydeU  v.  Jones,  4  M.  &  W.  446  ;  7  DowL  210 ;  1  H.  &  H.  408. 
R.  V.  Brown,  11  Mod.  86  ;  Holt,  426. 
Sir  Baptist  HiM  Case,  Hob.  216  ;  Poph.  139. 
A  hypothetical  instance  may  be  a  libel ;  e,g.  *^  Supposing  I  were  to  tell  oertidn 
stories  about  you  to  the  effect  that  you,  &c." 

Bitehie  dt  Co.  v.  Sexton,  (H.  L.)  64  L.  T.  210  ;  66  J.  P.  889. 
An  obituary  notice  of  a  living  person  may  be  a  libel. 
McBride  v.  Ellis,  9  Mich.  313. 
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It  ig  libellotiB  to  impnte  to  a  PireBbyterian  **  groM  intolexanee  "  in  not  allowing 
bis  heane  to  be  used  at  tbe  faneral  of  bis  Roman  Catbolic  servant. 
Teacy  v.  MeKenna,  Ir.  R.  4  C.  L.  374. 
It  is  libelloos  to  charge  tbe  plaintiff  with  ingratitade,  even  though  the 
iacts  on  which  the  charge  is  based  be  stated,  and  they  do  not  bear  it  out. 
CbsB  v.  Xm,  L.  R.  4  Ex.  284 ;  38  L.  J.  Ex.  219. 
It  is  libellous  to  state  in  a  newspaper  of  a  young  nobleman  that  he  drove  oyer 
a  lady  and  killed  her  and  yet  attended  a  public  ball  that  very  evening  (although 
this  only  amounts  to  a  charge  of  unfeeling  conduct). 

ChmchiU  v.  Hunt,  1  Chit  480 ;  2  B.  &  A.  685. 
It  is  libellous  to  write  and  publish  of  a  lady  of  high  rank  that  she  has  her 
photograph  taken  incessantly,  morning,  noon,  and  night,  and  receives  a  com- 
miaBion  on  the  sale  of  such  photographs. 

R  V.  Boamberg,  Times  for  Oct.  27th,  28th,  1879. 
It  is  a  libel  to  impute  or  imply  that  a  grand  jury  have  found  a  true  bill  against 
the  pLii^tiff  for  any  crime. 

Hcurvey  v.  Frenehf  1  Cr.  &  M,  11. 
It  is  libellous  to  write  about  the  plaintiff's  'defalcations.'^ 

Brui&n  v.  DcnoneSy  1  F.  &  F.  66a 
It  IB  libellous  to  call  a  manufacturer  a  "  tmckmaster,"  for  this  implies  that  he 
has  been  guilty  of  practices  in  contravention  of  the  Truck  Act. 

Homer  v.  Taunton,  5  H.  &  N.  661 ;  29  L.  J.  Ex.  318  ;  8  W.  R.  409  ; 
2  L.  T.  612. 
It  is  libellous  to  write  and  publish  that  a  child  is  illegitimate* 

Shelhy  V.  Sun  Printing  Astodation,  38  Hun,  (45  N.  T..  Sixpr.  Ofc.) 
474. 
It  is  libellous  to  write  and  publish  of  a  man  that  a  certain  notorioua  prostitute 
II  **  under  Mb  patronage  or  protection." 

More  V.  Bennett,  (1872)  48  N.  Y.  R.  (3  Sickels),  472  ; 
Or  of  a  married  man  that  his  conduct  towards  his  wife  is  so  cruel  that  she  was 
compelled  to  summon  him  before  the  magistrates. 

HakeweU  v.  Ingram,  (1854)  2  C.  L.  Rep.  p.  1397. 
It  \a  libellous  '<  to  paint  a  man  playing  at  cudgels  with  his  wife." 
Per  Lord  Holt,  C.J.,  in  Anon,,  11  Mod.  99. 
See  Du  Bost  v.  Beresford,  2  Camp.  511. 
It  is  a  libel  on  a  married  lady  to  assert  that  her  husband  is  petitioning .  for  a 
divosoe  from  her. 

2L  V.  Leng,  34  J.  P.  309. 
It  is  a  libel  for  a  husband  to  publish  in  writing  that  A.  has  committed  adultery 
with  Mb  wife. 

Per  Kelly,  C.6.,  in  Broum  v.  Brine,  1  Ex.  D.  5 ;  45  L.  J.  Ex.  129  ; 
24  W.  R.  177  ;  33  L.  T.  703. 
It  IB  libellous  to  charge  a  man  in  writing  with  having  cheated  at  dice  or  on  the 
turf,  although  all  gambling  and  horse-racing  transactions  are  illegal  or  at  least 
void. 

OrevUle  v.  Cha^pman,  5  Q.  K  731 ;   13  L  J.  Q.  B.  172  ;   8  Jur.  189  ; 

D.  &  M.  553. 
Trisarri   v.   Clement,  3  Ring.  432  ;    11   Moore,  308  ;    2  C.  &  P. 
223. 
It  is  libellous  to  call  a  man  a  '^black-leg"  or  a  '* black-sheep."    But  there 
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■bonld  be  an  averment  that  these  words  mean  a  person  guilty  of  habitually 
cheating  and  defrauding  others. 

M'Gregor  v.  Gregory,  11  M.  &  W.  287  ;   12  L.  J.  Ex.  204 ;   2  DowL 

N.  S.  769. 
O'Brim  v.  Clement,  16  M.  &  W.  166  ;  16  L.  J.  Ex.  77. 
Dighy  v.  Thompson  cmd  another,  4  B.  &  Ad.  821  ;  1  N.  &  M.  485. 
BameU  v.  Allen,  3  H.  &  N.  376  ;  27  L.  J.  Ex.  412  ;  4  Jur.  N.  S.  488  ; 
1  F.  &  F.  126. 
It  is  libellous  to  write  and  publish  of  a  clergyman  that  he  poisoned  foxes  on  the 
estate  of  Sir  M.  S.,  in  a  fox-hunting  county,  and  had  been  hung  up  in  effigy  in 
consequence  of  such  **  dastardly  behaviour.'' 

R  V.  Cooper,  8  Q.  B.  633 ;  16  L.  J.  Q.  B.  206. 

Foulger  v.  Newcomb,  L.  R.  2  Ex.  327  ;  36  L.  J.  Ex.  169  ;   16  W.  R. 
1181 ;  16  L.  T.  696. 
The  Court  of  Exchequer  Chamber  thought  the  words  '*  If  Mrs.  W.  chooses  to 
entertain  the  Duke  of  Brunswick,  she  does  what  very  few  will  do/'  a  libel  on 
the  Duke. 

Gregory  v.  The  Queen  (No.  1),  16  Q.  B.  967 ;  16  Jur.  743  ;  6  Cox,  C.  C. 
247. 
It  is  libellous  to  publish  in  a  newspaper  a  story  of  the  plaintiff  calculated 
to  make  him  ludicrous,  though  he  had   previously  told   the  same  story  of 
himself. 

Cook  v.  TFard,  6  Bing.  409  ;  4  M.  &  P.  99. 
It  is  libellous  to  publish  in  a  newspaper  an  after-dinner  speech  which  contained 
good-humoured  chaff  of  the  plaintiff,  pardonable  in  the  speaker  on  the  occasion^ 
but  not  intended  by  him  to  be  republished  to  all  the  world. 
Dolby  V.  Neumesy  3  Times  L.  R.  393. 
But  it  is  not  defamatory  to  write  of  another  that  he  is  "  Man  Friday." 
Forbes  v.  King,  2  L.  J.  Ex.  109  ;  1  DowL  672. 
For,  as  Lord  Denman,  C.J.,  observes  in  Hoare  v.  Silverlock  (No.  1, 1848),  12  Q.  B. 
626  ;  17  L.  J.  Q.  B.  308  :  <<  That  imputed  no  crime  at  all.    The  '  Man  Friday,' 
we  all  know,  was  a  very  respectable  man,  although  a  black  man,  and  black  men 
have  not  been  denounced  as  criminals  yet."    The  law  is  otherwise  in  the  United 
States. 

King  v.  Wood,  1  N.  &  M.  (South  Car.)  184. 
Where  the  defendants  posted  up  in  a  public  club-room  the  following  notice : 
'*  The  Rev.  J.  Robinson  and  Mr.  J.  E.,  inhabitants  of  this  town,  not  being  persona 
that  the  proprietors  and  annual  subscribers  think  it  proper  to  associate  with,  are 
excluded  this  room  ; "  this  was  held  no  libel ;  sed  qware, 
Robinson  v.  Jermyn,  1  Price,  11. 
It  is  not  Ubellons  to  publish  in  a  newspaper  tbat  the  plaintiff  has  sued  his 
mother-in-law  in  the  County  Court 

Coz  V.  Cooper,  12  W.  R.  76  ;  9  L.  T.  329. 
It  is  not  libellous  to  send  a  circular  to  the  members  of  a  certain  society,  stating 
that  the  plaintiffs  are  not  proper  persons  '*  to  be  proposed  to  be  balloted  for  aa 
members  thereof." 

Goldstein  v.  Foss,  6  B.  &  C.  164 ;  (in  Ex.  Ch.)  4  Bing.  489 ;  2  C.  &  P. 
262  ;  2  Y.  &  J.  146  ;  1  M.  &  P.  402. 
It  is  not  libellous  to  print  and  circulate  a  handbill,  ^*  B.  Oakley,  of  Chillington, 
Qame  and  Rabbit  Destroyer,  and  his  wife  the  seller  of  the  same  in  countiy  and 
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town,**  unless  it  be  averred  and  proved  that  the  words  imputed  some  illegal  or 
improper  slaughter  or  sale  of  game  or  rabbits. 

R  V.  Janua  Yaie$,  12  Cox,  C.  C.  233. 
It  is  not  a  libel  to  write  and  publish  in  the  Tinui  : — "  We  axe  requested  to 
state  that  the  honorary  secretary  of  the  Tichbome  Defence  Fund  is  not  and  never 
was  a  captain  in  the  Royal  Artillery  as  he  has  been  erroneously  described,''  for 
these  words  do  not  impute  that  the  plaintifif  had  so  represented  himself. 

Hunt  V.  Goodlake,  43  L.  J.  C.  P.  64 ;  29  L.  T.  472. 
Defendant  posted  up  several  placards  which  ran  thus  : — "  W.  Qee,  Solicitor, 
Bishop's  Stortford.  To  be  sold  by  auction,  if  not  previously  disposed  of  by 
private  contract,  a  debt  of  the  above,  amounting  to  j£3,197,  due  upon  partnership 
and  mortgage  transactions."  Bramwell,  B.,  told  the  jury  that  in  his  opinion  this 
was  no  libel,  "  because  it  was  not  libellous  to  publish  of  another  that  he  owed 
money,"  and  the  jury  returned  a  verdict  of  Not  Quilty. 

R  V.  Coghlan,  4  F.  &  F.  316. 

McCann  v.  Edinburgh  Moperie  Go,^  28  L.  R.  Ir.  24,  fo$t^  p.  125. 
It  is  not  defamatory  to  write  and  publish  of  the  plaintiff  words  implying  that 
he  endeavoured  to  suppress  dissension  and  discourage  sedition  in  Ireland  ;  for, 
though  such  words  might  injure  him  in  the  minds  of  criminals  and  rebels,  they 
would  not  tend  to  lower  him  in  the  estimation  of  right-thinking  men. 

Mawe  V.  PigoU,  Ir.  R.  4  C.  L.  64. 

And  see  Clay  v.  Bobertt,  9  Jur.  N.  S.  680  ;    11  W.  R.  649  ;   8  L.  T. 
397. 
So  a  notice  sent  by  a  landlord  to  his  tenants : — "  Messrs.  Henty  &  Sons  hereby 
give  notice  that  they  will  not  receive  in  payment  any  cheques  drawn  on  any  of 
the  branches  of  the  Capital  and  Counties  Bank,''  is  not  defamatory. 

Capital  (b  Counties  Bank  v.  Henty  ds  Sons  (H.  L.),  7  App.  Cas.  741 ; 
62  L.  J.  Q.  B.  232  ;  31  W.  R.  167  ;  47  L.  T.  662  ;  47  J.  P.  214. 
The  plaintiff  was  a  certificated  art  master,  and  had  been  master  at  the  Walsall 
Science  and  Art  Institute.  His  engagement  there  ceased  in  June,  1874,  and  he 
then  started,  and  became  master  of,  another  school,  which  was  called  *'The 
Walsall  Government  School  of  Art,"  and  was  opened  in  August  In  September 
the  following  advertisement  appeared  in  the  WalsaU  Ohserver^  signed  by  the 
defendants  as  chairman,  treasurer,  and  secretary  of  the  Institute  respectively  : — 
''Walsall  Science  and  Art  Institute.  The  public  are  informed  that  Mr.  Mulli- 
gan's connection  with  the  institute  has  ceased,  and  that  he  is  not  authorised  to 
receive  subscriptions  on  its  behalf."  Hsld^  that  this  was  no  libel ;  and  that  no 
innuendo  could  make  it  so :  for  the  words  were  not  capable  of  a  defamatory 
meaning. 

MvUigan  v.  Cok  and  others,  L.  R.  10  Q.  B.  649 ;  44  L.  J.  Q.  B.  163 ; 
33  L.  T.  12. 

O'Hea  V.  Oua/rdians  of  Cork  Union,  32  L.  R.  Ir.  629,  post,  p.  125. 
But  where  the  plaintiff  had  resigned  his  agency  for  the  defendants,  and  the 
defendants  sent  out  a  circular  stating  falsely  that  his  agency  ''  had  been  closed  by 
the  directors,"  the  Court  of  Appeal  held  that  the  words  were  capable  of  the  mean- 
ing that  the  plaintiff  had  been  discharged  from  his  agency  for  some  reason 
discreditable  to  him ;  and  that  it  was  therefore  open  to  the  jury  to  find  that  the 
circular  was  a  libeL 

NeviU  V.  Fine  Arts  dt  GenercU  Inmrancs  Co,,  Ld.,  (1896)  2  Q.  B.  166  ; 
64  L.  J.  Q.  B.  681 ;  72  L.  T.  626  ;  11  Times  L.  R.  332. 
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If  the  words  are  not  reasonably  susceptible  of  any 
defamatory  meaning,  the  judge  at  the  trial  will  stop  the 
caae.  But  if  the  words  are  reasonably  susceptible  of  two 
constructions,  the  one  an  innocent,  the  other  a  libellous 
construction,  then  it  is  a  question  for  the  jury  which  con- 
struction is  the  proper  one  {Jenner  and  another  v.  A!Beckettf 
L.  R  7  Q.  B.  11 ;  41  L.  J.  Q.  B.  14 ;  20  W.  R.  181 ;  25 
L.  T.  464) ;  and  if  the  judge  at  the  trial  nonsuits,  the 
Court  will  order  a  new  trial.  {Hart  and  another  v.  WaXl, 
2  C.  P.  D.  146 ;  46  L.  J.  C.  P.  227 ;  25  W.  R  373.) 

The  jury  should  always  read  the  alleged  libel  through 
before  deciding  that  its  effect  is  injurious.  A  word  at  the 
end  may  alter  the  whole  meaning.  The  jury  must  look  at 
the  context.  If  in  one  part  appears  something  to  the 
plaintiff's  discredit,  in  another  something  to  his  credit,  "  the 
bane  "  and  the  "  antidote  "  should  be  taken  together.  The 
jury  should  not  dwell  on  isolated  passages,  but  judge  of  the 
publication  as  a  whole.  (Per  Lord  Ellenborough,  C.  J.,  in 
E.  V.  Lambert  and  Perry,  2  Camp.  398;  31  How.  St.  Tr. 
340  ;  per  Lord  Kenyon,  C.  J.,  in  R.  v.  Reeves,  Peake,  Add. 
Cas.  84;  per  Fitzgerald,  J.,  in  R.  v.  Sullivan,  11  Cox, 
C.  C.  58.)  They  must  decide  first  what  in  their  opinion  any 
reasonable  man  would  understand  by  the  alleged  libel,  and 
then  it  will  be  easy  for  them  to  say  whether  it  is  a  libel  or  not. 

Illustrations. 

The  report  of  a  trial  for  libel  contained  some  strong  observations  against  the 
plaintiff,  which  were  indeed  a  necessary  part  of  the  r^>ort,  as  the  defendant  had 
jostified.  At  the  end  it  was  stated  that  the  jury  found  a*  verdict  for  the  plaintiff 
for  ;£30.  Heldf  that  the  publication,  taken  as  a  whole,  was  not  injurious  to  the 
plaintiff. 

Chalmers  v.  Payne,  2  C.  M.  &  R.  166  ;  6  Tyrw.  766  ;  1  Gale,  69. 

And  see  Hunt  v,  Algar,  6  C.  &  P.  245,  post,  p.  106. 
The  defendants  published  in  a  newspaper  certain  stories  about  the  plaintiff, 
and  then  added  "  I  do  not  venture  to  say  these  stories  are  true."    Held,  that  in 
spite  of  this  qualification  the  words  were  capable  of  being  reasonably  understood 
in  a  libellous  sense,  and  that  the  question  must  go  to  the  jury. 

Ritchie  df  Co.  v.  Sexton  (H.  L.)  64  L.  T.  210  ;  55  J.  P.  389. 

It  is  libellous  to  impute  to  any  one  holding  an  office  that 
he  has  been  guilty  of  improper  conduct  in  that  office,  or 
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has  been  actuated  by  wicked,  corrupt,  or  selfish  motives,  or 
is  incompetent  for  the  post.  So  it  is  libellous  to  impute  to 
a  member  of  any  of  the  learned  professions  that  he  does 
not  possess  the  technical  knowledge  necessary  for  the 
proper  practice  of  such  profession,  or  that  he  has  been 
gmlty  of  professional  misconduct.  And  it  is  not  necessary 
(as  it  is  in  cases  of  slander,  pasty  p.  71)  that  the  person 
libelled  should  at  the  time  still  hold  that  office  or  exercise 
that  profession  :  it  is  actionable  to  impute  past  misconduct 
when  in  office.  {Parmiter  v.  Coupland,  6  M.  &  W.  108  ; 
Boyddl  V.  Joiies,  4  M.  &  W.  446  ;  Warmanv.  Hine,  1  Jur. 
820  ;  Goodbume  v.  Bowman,  9  Bing.  532.) 

In  cases  of  slander  a  distinction  is  drawn  between  offices  of  profit 
and  offices  of  honour  merely,  such  as  that  of  justice  of  the  peace ; 
and  it  has  been  held  that  merely  to  impute  incompetency  or  want  of 
ability  (as  distinct  from  a  want  of  integrity  or  impartiality)  to  a  man 
whose  office  is  not  of  profit,  is  not  actionable,  see  p.  77.  There  is  no 
authority,  howeyer,  for  supposing  that  an  action  of  libel  would  not 
lie,  if  such  words  were  printed  and  published. 

lUustraiionB. 

It  is  libelloiiB  to  write  and  publish  of  a  Protestant  archbishop  that  he  attempted 
to  conyert  a  Catholic  priest  by  offers  of  money  and  of  preferment  in  the  Church 
of  England  and  Ireland. 

ArchJlntihop  of  Tuam  y.  Boheson  and  another,  5  Bing.  17 ;  2  M.  &  P.  32. 
It  is  libellous  to  write  and  publish  of  an  ex-mayor  and  a  justice  of  the  peace 
that  during  his  mayoralty  he  was  guilty  of  partiality  and  corruption,  and  dis- 
played ignorance  of  his  duties ;  and  this  notwithstanding  the  public  nature  of 
the  offices  he  held. 

Parmiter  v.  Coupland,  6  M.  &  W.  105  ;  9  L.  J.  Ex.  202  ;  4  Jur.  701. 
Goodbume  y.  Botoman,  9  Bing.  632. 
It  is  libeUous  to  write  and  publish  of  a  clergyman  that  he  came  to  the  per- 
fomumce  of  diyine  seryice  in  a  towering  passion,  and  that  his  conduct  is  calcu- 
lated to  make  infidels  of  his  congregation; 

Walker  y.  Brogden,  19  C.  B.  N.  S.  65 ;  11  Jur.  N.  S.  671 ;  13  W.  R. 

809 ;  12  L.  T.  495. 
GaihercoU  y.  MiaU,  15  M.  &  W.  319  ;  15  L.  J.  Ex.  179  ;  10  Jur.  337.  • 
But  see  Kelly  v.  Tinling,  L.  R.  I  Q.  B.  699  ;  35  L.  J.  Q.  B.  231  ;  A 

12  Jur.  N.  S.  940  ;  14  W.  R.  51  ;  13  L.  T.  255. 
It  ii  libellous  to  write  and  publish  of  a  dissenting  minister  : — "  A  serious 
nisonderstanding  has  recently  taJcen  place  amongst  the  Independent  Dissenters 
of  Great  Marlow  and  their  pastor,  in  consequence  of  some  personal  inyectives 
pnbUcly  thrown  from  the  pulpit  by  the  latter  against  a  young  lady  of  dis- 
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tinguiflhed  merit  and  spotlem  repatatioii.    We  undentand,  howeyer,  that  tiie 
matter  is  to  be  taken  up  aenoxxBlj,— Bucks  Chronicle.** 
Edwards  v.  Bdl  and  others,  1  Binfi^.  4()3. 
As  to  a  Roman  Catholic  priest,  see 

Heame  v.  SimDeU,  12  A.  &  £.  719  ;  4  P.  ft  D.  696  ;  6  Jar.  458. 
The  trustees  of  a  charity  can  sue  jointly  for  a  libellous  letter  published  in  a 
newspaper  imputing  to  them  improper  management  of  the  charity  funds. 
Booth.  V.  Briscoe  (C.  A.),  2  Q.  B.  D.  496 ;  26  W.  R.  838. 
It  is  libellous  to  impute  habitual  drunkenness  and  neglect  of  his  duties  to  a 
certificated  master  mariner. 

Goxhead  v.  Richards,  2  C.  B.  669  ;  16  L.  J.  C.  P.  278  ;  10  Jur.  984. 

Harwood  v.  Greeriy  3  C.  ft  P.  141. 

Irvnn  v.  Brandtoood,  2  H.  ft  C.  960  ;  33  L.  J.  Ex.  257 ;  10  Jur.  N.  S. 

370  ;  12  W.  R.  438  ;  9  L.  T.  772. 
jEfomon  v.  Falls,  4  App.  Cas.  247  ;  48  L.  J.  P.  C.  45. 

Parish  Officers,  <kc. 

It  is  libellous  to  charge  an  overseer  of  a  parish  with  "  oppressive  conduct " 
towards  the  paupers. 

Woodard  v.  Dowsing,  2  M.  ft  Ry.  74. 
A  placard  stating  of  a  certain  overseer  that  when  out  of  office  he  advocated 
low  rates,  when  in  office  he  advocated  high  rates,  and  that  the  defendant  would 
not  trust  him  with  £5  of  his  property,  is  a  libeL 
Cheese  v.  Scales,  10  M.  ft  W.  488. 
It  is  libellous  to  accuse  a  vestry  clerk  of  having  in  any  way  misapplied  the 
money  of  the  parish. 

May  V.  Brown,  3  6.  ft  C.  113. 
It  IB  libellous  to  charge  a  guardian  of  the  poor  with  having  been  during  the 
preceding  year  '*  a  great  defaulter  "  in  his  account 
Warman  v.  Hine,  1  Jur.  820. 
It  is  libellous  to  charge  the  clerk  to  the  justices  of  a  borough  with  corruption. 
Blagg  v.  Sturt,  10  Q.  B.  899  ;  16  L.  J.  Q.  B.  39  ;  11  Jur.  101. 

Medical  Men, 

To  advertise  falsely  that  certain  quack  medicines  were  prepared  by  a  physician 
of  eminence  is  a  libel  upon  such  physician. 

Clark  V.  Freeman,  11  Beav.  112  ;  17  L.  J.  Ch.  142  ;  12  Jur.  149. 
It  is  libellouH  to  describe  a  medical  practitioner  in  print  as  *'  the  Harley  Street 
Quack,  Physician  Extraordinary  to  several  ladies  of  distinction." 
Long  V.  ChuJbb,  5  C.  ft  P.  55. 
fVelU  V.  fVel>ber,  2  F.  ft  F.  715. 

Hwnt&r  V.  Sharye,  4  F.  ft  F.  983  ;  15  L.  T.  421 ;  30  J.  P.  149. 
But  it  is  no  libel  to  write  and  publish  of  a  physician  that  he  has  met  homoeo- 
pathists  in  consultation ;  although  it  be  averred  in  the  declaration  that  to  do  so 
would  be  a  breach  of  professional  etiquette. 

Clay  V.  B^>erts,  9  Jur.  N.  S.  580  ;  11  W.  R.  649  ;  8  L.  T.  397. 
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To  write  and  publish  of  a  baimter  that  he  is  '*  a  qaack  lawyer  and  a  moante- 
hank"  and  ''an  impoeter,"  is  actionable. 

JVakley  v.  HeaUy,  7  C.  B.  591  ;  18  L.  J.  C.  P.  241. 
Sir  W.  Qamn^i  Ocue,  3  Chit  Crim.  L.  884. 

Soliciiori  and  AtUyrntyi, 

It  is  libelloas  to  compare  the  conduct  of  an  attorney  in  a  particular  case  to 
that  of  the  celebrated  firm  of  Quirk,  Ghimmon  &  Saap  in  '*  Ten  Thousand  a 
Year." 

WoodgaU  v.  BidcnU,  4  F.  &  F.  202. 
A  correct  report  in  the  Ohterver  of  certain  legal  proceedings  was  headed 
*^  Shameful  conduct  of  an  attorney .'^    Held,  that  the  heading  was  a  libel,  even 
though  all  that  followed  was  protected. 

Cl^merU  y.  Lewis,  3  Br.  &  Bing.  297  ;  3  B.  &  Aid.  702  ;  7  Moore,  200. 
An  information  was  granted  for  these  words  written  to  the  mayor  of  Rich- 
mond : — "I  am  sure  you  will  not  be  persuaded  from  doing  justice  by  any  little 
arts  of  your  town  clerk,  whose  consummate  malice  and  wickedness  against  me 
and  my  family  will  make  him  do  anything,  be  it  ever  so  yile." 
jB.  v.  WaiU  (1743),  1  Wils.  22. 
Cory  V.  Bond,  2  F.  &  F.  241. 
Words  complained  of : — ^  If  you  will  be  misled  by  an  attorney,  who  only  con- 
nders  his  own  interest,  you  will  have  to  repent  it :  you  may  think,  when  you 
have  once  ordered  your  attorney  to  write  to  Mr.  Qiles,  he  would  not  do  any 
j      more  without  your  further  orders,  but  if  you  once  set  him  about  it,  he  will  go 
to  any  length  without  further  orders."    Hdd,  a  libel  on  the  attorney  who  bad 
been  employed  to  write  to  Mr.  Giles. 

Oodson  V.  Home,  1  Br.  &  Bing.  7  ;  3  MoOre,  223. 
The  libel  complained  of  was  headed — "How  Lawyer  B.  treats  his  clients," 
followed  by  a  report  of  a  particular  case  in  which  one  client  of  Lawyer  B.'s  had 
been  badly  treated.  That  particular  case  was  proved  to  be  correctly  reported, 
but  thie  was  held  insufficient  to  justify  the  heading,  which  implied  that  Lawyer 
E  genenUly  treated  his  clients  badly. 

Bukop  y.  Latimer,  4  L.  T.  775. 
libel  complained  of,  that  the  plaintiff,  a  proctor,  had  three  times  been  sus- 
pended from  practice  for  extortion.     Proof  that  he  had  once  been  so  suspended 
was  held  insufficient 

ClarJuon  y.  Lawson,  6  Bing.  266,  587  ;  3  M.  &  P.  605  ;  4  M.  &  P.  356. 
Blake  y.  Stevens  and  others,  4  F.  &  F.  232  ;  11  L.  T.  543. 
It  is  libellous  to  impute  to  a  solicitor  "  disgraceful  conduct "  in  having  at  an 
election  disclosed  confidential  communications  made  to  him  professionally. 
:  Moore  v.  Terrell  cmd  others,  4  B.  &  Ad.  870  ;  1  N.  &  M.  559. 

'  Bat  it  is  not  a  libel  to  say  of  a  solicitor  that  he  was  admitted  in  1879,  when 

be  was  admitted  in  1869. 

Baven  y.  Stevens  d:  Sons,  3  Times  L.  R.  67. 
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AuOion, 


To  write  and  publish  falsely  that  the  plaintiff  edited  the  third  edition  of  a 
law  book  is  actionable,  if  the  book  is  proved  to  be  full  of  inaccnracies  which 
would  seriously  prejudice  the  plaintiffs  reputation. 

Arehbold  t.  Sweet,  1  Moo.  &  Rob.  162  ;  5  C.  &  P.  219. 
So  to  represent  that  the  plaintiff  is  the  author  of  a  mutilated  edition  of  a 
portion  of  his  book  may  be  a  libel  on  him. 

Lee  V.  Oibbingi  (1892),  67  L.  T.  363. 
Seeley  v.  Fisher  (1841),  11  Sim.  681. 
To  write  and  publish  falsely  that  the  plaintiff  is  the  author  of  a  play,  the  plot 
of  which  turns  on  adultery,  is  a  libel  on  him  ;   it  is  not  a  fair  comment  on  his 
play. 

Merivale  and  toife  v.  Cancm  (C.  A.),  20  Q.  B.  D.  275  ;  36  W.  R  231  ; 
58  L.  T.  331 ;  52  J.  P.  261. 

JoumaliiU. 

It  is  libellous  to  impute  to  the  editor  and  proprietor  of  a  newspaper  that  in 
advocating  the  sacred  cause  of  the  dissemination  of  Christianity  among  the 
Chinese  he  was  an  imposter,  anxious  only  to  put  money  into  his  own  pocket  by 
extending  the  circulation  of  his  paper ;  and  that  he  had  published  a  fictitious 
subscription  list  with  a  view  to  induce  people  to  contribute. 

Campbell  v.  Spotti9woode,  3  B.  &  S.  769  ;  32  L.  J.  Q.  B.  185  ;  9  Jar. 
N.  S.  1069  :  11  W.  R.  569 ;  8  L.  T.  201. 
It  is  libellous  to  call  the  editor  of  a  newspaper  "a  libellous  joumaHst." 

WakUy  v.  Cooke  d:  Healey,  4  Exch.  511  ;  19  L.  J.  Ex.  91. 
It  is  a  libel  on  the  war-correspondent  of  a  newspaper  to  accuse  him  of  iutrigulng 
with  private  soldiers  against  their  officers  in  a  manner  ''destructive  of  all 
discipline." 

Williami  v.  Bererford-Hope,  3  Times  L.  R  20. 
It  is  libellous  to  write  and  publish  that  a  newspaper  has  a  separate  page 
devoted  to  the  advertisements  of  usurers  and  quack  doctors,  and  that  the  editor 
takes  respectable  advertisements  at  a  cheaper  rate  if  the  advertisers  will  consent 
to  their  appearing  in  that  page. 

EusseU  and  another  v.  Webster^  23  W.  R  59. 
It  is  not  libellous  for  one  newspaper  to  call  another  ''  the  most  vulgar,  ignorant 
and  scurrilous  journal  ever  published  in  Qreat  Britain  ; "  but  it  is  libellous  to 
add,  *'it  is  the  lowest  now  in  circulation ;  and  we  submit  the  fact  to  the  con- 
sideration of  advertisers ; "  for  that  affects  the  sale  of  the  paper  and  the  profits  to 
be  made  by  advertising. — (Lord  Kenyon,  C.J.) 
Heriot  v.  StuaH,  1  Esp.  437. 

And  see  Aueiralian  Newspaper  Co,  Ld.  v.  Bennett,  (1894)  A.  C.  284  ; 
63  L.  J.  P.  C.  105 ;  70  L.  T.  697  ;  68  J.  P.  604  ;  6  R  484. 

Any  printed  or  written  words  are  libellous  which  im- 
peach the  credit  of  any  merchant  or  trader  by  imputing  to 
him  bankruptcy,  insolvency,  or  even  embarrassment,  either 
past,  present,  or  future,  or  which  impute  to  him  fraud  or 
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dishonesty  or  any  mean  and  die^onourable  trickery  in  the 
conduct  of  his  business,  or  which  in  any  other  manner  are 
prejudicial  to  his  reputation  in  the  way  of  his  employment 
or  trade. 

**  The  law  has  always  been  very  tender  of  the  reputation  of  trades- 
men, and  therefore  words  spoken  of  them  in  the  way  of  their  trade 
will  bear  an  action  that  will  not  be  actionable  in  the  case  of  another 
penon,  and  if  bare  words  are  so,  it  will  be  stronger  in  the  case  of  a 
libel  in  a  public  newspaper,  which  is  so  diflfusive."  {Per  cv/riam  in 
Harman  v.  Ddany,  2  Str.  898;  1  Barnard.  289;  Fitz.  121.) 

lUAjiMrc^wns. 

The  printers  of  a  newspaper,  by  a  mistake  in  setting  up  in  type  the  announce- 
ments from  the  Londjon  Gaaeite^  placed  the  name  of  the  plaintiffs  firm  under  the 
heading ''  First  Meetings  under  the  Bankruptcy  Act "  instead  of  under  '^  Dissolu- 
tions of  Partnership."  An  ample  apology  was  inserted  in  the  next  issue  :  no 
damage  was  proved  to  have  followed  to  the  plaintiff :  and  there  was  no  suggestion 
of  any  malice.  In  an  action  for  libel  against  the  proprietors  of  the  paper,  the  jury 
awaided  the  plaintiff  £^  damages.  Hdd^  that  the  publication  was  libellous,  and 
that  the  damages  awarded  were  not  excessive. 

Shepkeard  v.  IVkUaker,  L.  R.  10  C.  P.  502  ;  32  L.  T.  402. 
[N.B. — The  chief  clerk  thought  £\Q  sufficient  in  a  yeiy  similar  case,  St%M>s  v. 
Manh,  15  L.  T.  312.] 

It  is  libellous  to  advertlBe  that  a  certain  optician  is  "  a  licensed  hawker ''  and 
^'a  quack  in  spectacle  secretis.'' 

Keytar  and  another  v.  NetocamJbf  1  F.  &  F.  569. 
It  is  a  libel  on  a  finn  of  pianoforte  makers  to  publish  that  they  carry  on  a 
**  pernicious  system  of  sweating  "  at  their  works. 

Collard  v.  Marshall,  (1892)  1  Ch.  571;  61  L.  J.  Ch.  268 ;  40  W.  R.  473. 

It  is  a  libel  on  a  colliery-proprietor  to  publish  of  him  that  he  "  locked  his  men 

oat  of  their  pits  for  six  weeks,  until  stocks  were  cleared  out  and  coal  had  reached 

a  fabulous  price  ;  and  then  his  conscience  would  not  allow  him  to  starve  the  poor 

miner  any  longer." 

Bayley  v.  Edmtmdi  and  others,  11  Times  L.  R.  537. 
It  is  a  libel  on  a  firm  of  merchants  to  publish  of  them  that  they  **  have 
deliberately  and  persistently  boycotted  five  lightermen  who  were  in  their  employ, 
because  they  are  members  of  a  trades  union." 

Pink  V.  Federation  of  Trades  Unions,  67  L.  T.  258. 
And  see  TroUope  and  Sons  v.  London  BMding  Tiudes  Federation,  72 
L.  T.  342  ;  11  Times  L.  R.  228,  28a 
It  is  a  libel  to  write  and  puhlish  of  a  licensed  victualler  that  his  licence  has 
been  refused  ;  as  it  suggests  that  he  had  committed  some  breach  of  the  licensing 
lawa 

BigneU  v.  Buaeard,  3  H.  ft  N.  21?  ;  27  L.  J.  Ex.  355. 
It  it  libellouB  to  write  and  publish  of  the  plaintiff  that  he  regularly  or  pur- 
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poeely  snpplied  bad  and  nnwholeflome  water  to  shipei,  whereby  the  pasaengen 
were  made  ilL 

Solomon  v.  Lawsan,  8  Q.  B.  823  ;  15  L.  J.  Q.  B.  253  ;  10  Jnr.  796. 
Barnard  v.  Salter,  W.  N.  1872,  p.  140. 
Or  that  he  endeayours  to  sell  the  articles  which  he  manulMtnres  under  a  well- 
known  trade  name  which  he  has  no  right  to  use. 

ThorletfB  CkUtle  Food  Co.  v.  Massam,  14  CL  D.  763 ;  28  W.  R.  295, 

966  ;  41  L.  T.  542  ;  42  L.  T.  851. 
Anderson  v.  Liebi^s  Extract  of  Meat  Co.,  4o  L.  T.  757. 
Liehig's  Extract  of  Meat  Co.  v.  Anderson,  55  L.  T.  206. 
Hatchard  v.  M^  and  others,  18  Q.  B.  D.  771  ;  56  L.  J.  Q.  R  397  ; 
35  W.  R.  576  ;  56  L.  T.  662,  post,  p.  147. 
Partners  may  sue  jointly  for  a  libel  defiamatory  of  the  partnership. 
Le  Fanu  v.  Makolmson,  1  H.  L.  C.  637  ;  8  Ir.  L.  R.  418. 
Haythom  v.  Lawson,  3  C.  &  P.  196. 

Ward  Y.  Smdih,  6  Ring.  749  ;  4  C.  &  P.  302  ;  4  M.  &  P.  595. 
So  a  company  or  corporation  can  sue  even  one  of  their  own  members  for  a  libel 
relating  to  their  management  of  their  business. 

Williams  v.  Beaumont,  10  Bing.  260  ;  3  Moore  &  Sc.  705. 
Metropolitan  Omnibus  Co.  v.  Hawkins,  4  H.  &  N.  87  ;  28  L.  J.  Ex. 

201  ;  5  Jur.  N.  S.  226  ;  7  W.  R  265  ;  32  L.  T.  (Old  S.)  281. 
South  Hetton  Coal  Co.,  Ld.  v.  North  Eastern  News  Association,  (1894) 
1  Q.  B.  133  ;  63  L.  J.  Q.  B.  293 ;  42  W.  R.  322  ;  69  L.  T.  844. 
A  married  woman  trading  under  her  own  name  may  sue  as  a  trader,  without 
joining  her  husband,  for  a  libel  on  her  in  the  way  of  her  trade. 

Per  Brett,  J.,  in  Summers  v.  City  Bank,  L.  R  9  C.  P.  583  ;  43  L.  J.  C. 

P.  261. 
And  now  see  45  &  46  Yict.  c  75,  p.  1,  post,  pp.  415,  416. 

Sometimes  also  an  attack  upon  a  thing  may  be  defama- 
tory of  the  owner  of  that  thing,  or  of  others  immediately 
connected  with  it.  But  this  is  only  so  where  an  attack 
upon  the  thing  is  also  an  indirect  attack  upon  the  indi- 
vidual. If  the  words  do  not  touch  the  personal  character 
or  professional  conduct  of  the  individual  they  are  not 
defamatory  of  him,  and  no  action  lies  (unless  the  words 
fall  within  the  rules  relating  to  Slander  of  Title ;  see  post . 
c.  v.).  But  to  impute  that  the  goods  which  the  plaintiff 
sells  or  manufactures  are  adulterated  to  his  knowledge  is  a 
distinct  charge  against  the  plaintiff  of  fraud  and  dishonesty 
in  his  trade. 

JUustrationa. 

A  declaration  alleged  that  the  plaintifh  were  manufacturers  of  bags,  and  had 
manufactured  a  bag  which  they  called  the  '*  Bag  of  Bags,"  and  that  the  defendant 
printed  and  published,  concerning  the  plaintiffs  in  the  way  of  their  business, 
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the  words  following: — ^''As  we  have  not  seen  the  Bag  of  Bags,  we  cannot 
aaj  that  it  is  useful,  or  that  it  is  portable,  or  that  it  is  elegant  All  these  it 
may  be,  but  the  only  point  we  can  deal  with  is  the  title,  which  we  think  very 
sflly,  yery  slangy,  and  yery  yulgar  ;  and  which  has  been  forced  upon  the  notice 
of  the  public  ad  navMomJ*  On  demurrer.  Lush,  J.,  held  that  the  words  could 
not  be  deemed  libellous,  either  upon  the  plaintiffs  or  upon  their  mode  of  con- 
dncdng  their  business.  But  Mellor  and  Hannen,  J  J.,  thought  that  it  was  a 
question  for  the  jury  whether  the  words  went  beyond  the  limits  of  fair  criticism, 
and  whether  or  not  they  were  intended  to  disparage  the  plaintiffs  in  the  conduct 
of  their  business. 

Jenner  and  another  y.  A'Beckett,  L.  R.  7  Q.  B.  11 ;  41  L.  J.  Q.  B.  14  ; 
20  W.  R.  181  ;  26  L.  T.  464. 
The  defendant  published  an  adyertisement  in  these  words :— ''  Whereas  there 
was  an  accoimt  in  the  Oraftmum  of  John  Hannan,  gunsmith,  making  guns  of  two 
feet  six  inches  to  exceed  any  made  by  others  of  a  foot  longer  (with  whom  it  is 
supposed  he  is  in  fee),  this  is  to  adyise  all  gentlemen  to  be  cautious,  the  said  gun- 
Binith  not  daring  to  engage  with  any  artist  in  tovm,  nor  eyer  did  make  such  an 
experiment  (except  out  of  a  leather  gun),  as  any  gentleman  may  be  satisfied  of  at 
the  Cross  Guns  in  Longacre."  Held^  a  libel  on  the  plaintiff  in  the  way  of  his 
tiade.    Verdict  for  the  plaintiff.    Damages  j^O. 

Harman  y.  Ddany^  2  Stra.  898  ;  1  Barnard.  289,  438  ;  Fitz.  121. 
A  declaration  alleged  that  the  plaintiff  carried  on  the  trade  of  an  engineer, 
and  sold  in  the  way  of  his  trade  goods  called  "  self-acting  tallow  syphons  or 
lubricators,"  and  that  the  defendant  published  of  the  plaintiff  in  his  said  trade 
and  as  such  inyentor,  as  follows  : — ''  This  is  to  caution  parties  employing  steam 
power  from  a  person,  offering  what  he  calls  self-acting  tallow  syphons  or  lubri- 
cators, stating  that  he  is  the  sole  inyentor,  manufacturer  and  patentee,  thereby 
monopolizing  high  prices  at  the  expense  of  the  public.  R.  Harlow  (the  de- 
fendant) takes  this  opportunity  of  saying  that  such  a  patent  does  not  exist,  and 
that  he  has  to  offer  an  improyed  lubricator,  which  dispenses  with  the  necessity 
of  using  more  than  one  to  a  steam  engine,  thereby  constituting  a  saying  of  50 
per  cent,  oyer  eyery  other  kind  yet  offered  to  the  public.  Those  who  haye 
already  adopted  the  lubricators  against  which  R.  H.  would  caution,  will  find 
that  the  tallow  is  wasted  instead  of  being  effectually  employed  as  professed." 
Edd^  no  libel  on  the  plaintiff,  either  generally  or  in  the  way  of  his  trade,  but 
only  a  libel  on  the  lubricators,  and  therefore  not  actionable  without  proof  of 
special  damage. 

Evan$  y.  Harlow,  6  Q.  B.  624 ;  13  L.  J.  Q.  B.  120  ;  8  Jur.  671 ;  D. 
&  M.  507. 
So  where  one  tradesman  merely  asserts  that  his  own  goods  are  superior  to  those 
of  some  other  tradesman,  no  action  lies. 

Young  and  oihere  y.  Macrae,  3  B.  &  S.  264 ;   32  L.  J.  Q.  B.  6  ;   11 
W.  R.  63  ;  9  Jur.  N.  S.  539  ;  7  L.  T.  354. 

WhiU  y.  MeUin,  (1895)  App.  Cas.  154  ;  64  L.  J.  Ch.  308 ;  43  W.  R. 
353  ;  72  L.  T.  334  ;  11  Times  L.  R  236. 
An  attack  on  the  management  of  a  newspaper  may  be  a  libel  on  its  proprietors, 
jointly,  in  the  way  of  their  trade,  and  therefore  actionable  without  proof  of 
ipedal  damage. 

Russell  and  another  y.  Wehster,  23  W.  R.  59,  awte,  p.  28. 

Latimer  y.  Western  Morning  News  Co,,  26  L.  T.  44. 


j 


38  LIBEL. 

f*  2^0  doabt  offen&iye  language  applied  to  a  newspaper  may  cast  a  refleotUm, 
and  be  understood  as  casting  a  reflection^  upon  persons  connected  with  the 
newspaper.  But  it  clearly  cannot  be  maintained  that  every  imputation  upon 
a  newspaper  is  a  personal  imputation  upoa  everybody  connected  with  the  news- 
paper. Whether  it  is  an  imputation  which  would  attach  to  any  individual, 
and,  if  so,  to  whom,  must  depend  in  each  case  upon  the  language  used  and  upon 
the  oircumstances." 

Per  Lord  Herschell,  L.C.  in  Aud/ralUm  Newspaper  Co,,  Ld.  v.  BenneU, 
(1894)  A.  C.  at  p.  288  ;  63  L.  J.  P.  C.  105  ;  70  L.  T.  697  ;  68  J.  P. 
604 ;  6  R.  484. 
It  may  be  a  libel  on  an  architect  to  print  and  puUiiah  of  him  that  his  plans 
were  worthless. 

HeMDOod  V.  Famiofi,  L.  B.  7  C.  P.  606,  628  ;  41  L.  J.  C.  P.  206  ;  20 
W.  R.  1000  ;  26  L.  T.  93a 
To  write  and  publish  that  a  ship  is  unseaworthy  may  be  a  libel  on  its  owner. 
'*  It  is  like  saying  of  an  innkeeper  that  his  wine  or  his  tea  is  poisoned.** 

Ingram  v.  Lavjeon,  6  Bing.  N.  C.  212  ;  8  Sc.  471,  479 ;  4  Jur.  161  ;  9 
C.  &  P.  326. 
To  advertise  fiftlsely  that  certain  quack  medicines  were  prepared  by  an  eminent 
physician,  is  a  libel  upon  such  physician. 

Clark  V.  Freeman,  11  Beav.  112  ;  17  L.  J.  Ch.  142  ;  12  Jur.  149. 
It  is  libellous  falsely  to  impute  to  a  bookseller  that  he  publishes  immoral  or 
absurd  poems,  or  to  a  dramatic  author  that  he  has  written  an  obscene  play. 
Tabart  v.  Tipper,  1  Camp.  360. 

MerivaU  and  wife  v.  Cartm,  20  Q.  B.  D.  276  ;  36  W.  R.  231  ;  58 
L.  T.  331 ;  62  J.  P.  261. 
It  is  libellous  falsely  to  write  and  publish  of  professional  vocalists  that  they  had 
advertised  themselves  to  sing  at  certain  music-halls  songs  which  they  had  no 
right  to  sing  in  public. 

Hart  and  another  v.  TP'all,  2  C.  P.  D.  146 ;  46  L.  J.  C.  P.  227  ;    25 
W.  R.  373. 
But  comments,  however  severe,  on  the  advertisements  or  handbills  of  a  trades- 
man, will  not  be  libellous,  if  the  jury  find  that  they  are  fair  and  temperate 
comments,  not  wholly  undeserved,  on  a  matter  to  which  public  attention  was 
expressly  invited  by  the  plaintiff. 

Paris  V.  Levy,  9  C.  B.  N.  S.  342 ;  30  L.  J.  C.  P.  11  ;  9  W.  R.  71  ;  3 

L.  T.  324  ;  2  F.  &  F.  71. 
Morrison  and  another  v.  Harmer  and  another,  3  Bing.  N.  C.  769  ;   4 
Scott,  624  ;  3  Hodges,  108. 


Fair  and  hondfde  Comment 

Every  one  has  a  right  to  comment  on  matters  of  public 
interest  and  general  concern,  provided  he  does  so  fairly  and 
with  an  honest  purpose.  Such  comments  are  not  libellous^ 
however  severe  in  their  terms,  so  long  as  the  writer  truly 
states  his  real  opinion  of  the  matter  on  which  he  comments. 


FAIR   COMMENT.  93 

Every  citizen  has  full  freedom  of  speech  on  such  subjects ; 
but  he  must  not  abuse  it. 

This  branch  of  the  law  is  of  modem  growth.  Cockbum,  C. J.,  says 
in  Wason  v.  Walter,  L.  R.  4  Q.  B.  93,  94 :  "  Our  law  of  libel  has,  in 
many  respects,  only  gradually  developed  itself  into  anything  like  a 
satisfactory  and  settled  form.  The  full  liberty  of  pubUc  writers  to 
comment  on  the  conduct  and  motives  of  public  men  has  only  in 
very  recent  times  been  recognised.  Comments  on  governments,  on 
ministers  and  officers  of  state,  on  members  of  both  Houses  of  Parlia- 
ment, on  judges  and  other  public  functionaries,  are  now  made  every 
day,  which  half  a  century  ago  would  have  been  the  subject  of  actions 
or  ex  offijdo  informations,  and  would  have  brought  down  fine  and 
imprisonment  on  publishers  and  authors.  Vet  who  can  doubt  that 
the  public  are  gainers  by  the  change,  and  that,  though  injustice  may 
often  be  done;  and  though  public  men  may  often  have  to  smart 
under  the  keen  sense  of  wrong  inflicted  by  hostile  criticism,  the 
nation  profits  by  public  opinion  being  thus  freely  brought  to  bear  on 
the  discharge  of  public  duties  1 " 

The  right  to  comment  upon  the  public  acts  of  public  men  is  the 
right  of  every  citizen,  and  is  not  the  peculiar  privilege  of  the  press. 
{KaTie  v.  Midvany,  Ir.  R  2  C.  L.  402.)  But  newspaper  writers, 
though  in  strict  law  they  stand  in  no  better  position  than  any  other 
person,  are  generally  allowed  greater  latitude  by  juries.  For  it  is  in 
some  measure  the  duty  of  the  press  to  watch  naiTowly  the  conduct 
of  all  government  officials,  and  the  working  of  all  public  institutions, 
to  comment  freely  on  all  matters  of  general  concern  to  the  nation, 
and  to  fearlessly  expose  abuses. 

It  has  often  been  said  by  learned  judges  that  fair  and  honest 
criticism  on  mattei-s  of  public  concern  is  privileged.  See  especially 
the  judgments  in  Henwood  v.  Harrison,  L.  R.  7  C.  P.  606 ;  41  L.  J. 
C.  P.  206 ;  20  W.  R.  1000  ;  26  L.  T.  938.  But  this  does  not  mean 
that  such  words  are  published  on  a  "privileged  occasion"  in  the 
strict  legal  sense  of  that  term.  The  defence  really  is,  that  the 
words  are  not  defamatory,  that  such  criticism  is  no  libel  ol*  slander 
{Caarvphell  v.  SpoUiswoode,  3  B.  &  S.  769 ;  32  L.  J.  Q.  B.  185  ; 
Mervixde  amd  wife  v.  Carson,  (C.  A.)  20  Q.  B.  D.  275 ;  36  W.  R. 
231 ;  58  L.  T.  331).  As  Lord  Esher,  M.R.,  says  in  the  latter  case 
(at  p.  280) :  "  A  privileged  occasion  is  one  on  which  the  privileged 
person  is  entitled  to  do  something  which  no  one  who  is  not  within 
the  privilege  is  entitled  to  do  on  that  occasion.     A  person  in  such  a 
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position  may  say  or  write  about  another  person  things  which  no 
other  person  in  the  kingdom  can  be  allowed  to  say  or  write.  But 
in  the  case  of  a  criticism  upon  a  published  work,  every  person  in 
the  kingdom  is  entitled  to  do,  and  is  forbidden  to  do,  exactly  the 
same  things,  and  therefore  the  occasion  is  not  privileged." 

Comment  and  criticism  on  matters  of  public  interest  stand  there- 
fore on  a  diflferent  footing  from  reports  of  judicial  or  parliamentary 
proceedings.  Such  reports  are  privileged  so  long  as  they  are  fair 
aud  accurate  reports  and  nothing  more.  But  to  any  attempt  at 
comment,  no  privilege  attaches.  In  short,  report  and  comment 
are  two  distinct  and  separate  things.  A  report  is  the  mechanical 
reproduction,  more  or  less  condensed  or  abridged,  of  what  actually 
took  place ;  comment  is  the  judgment  passed  on  the  circum- 
stances reported,  by  one  who  has  applied  his  mind  to  them.  Fair 
reports  are  privileged,  while  fair  comments,  if  on  matters  of  public 
interest,  are  no  libels  at  all. 

IllvstratioTis. 

Condemnation  of  the  foreign  policy  of  [the  Qovemment,  however  [sweeping,  is 
no  libel. 

Animadversions,  however  severe,  on  the  use  made  by  the  vestry  of  the  money 
of  the  ratepayers,  is  not  libellous,  unless  corruption  or  embezzlement  be  imputed 
to  individual  vestrymen. 

Criticism,  however  trenchant,  on  any  new  poem  or  novel,  or  on  any  picture 
exhibited  in  a  public  gallery,  is  no  libel. 

But  to  maliciously  pry  into  the  private  life  of  any  poet,  novelist,  artist,  or 
statesman,  and  to  attack  his  character,  apart  from  his  work,  is  actionable. 

Criticism. 

True  criticism  differs  from  defamation  in  the  following 
particulars  : — 

1.  Criticism  deals  only  with  such  things  as  invite  public 
attention,  or  call  for  public  comment.  It  does  not  follow 
a  public  man  into  his  private  life,  or  pry  into  his  domestic 
concerns. 

2.  Criticism  never  attacks  the  individual,  but  only  his 
work.  Such  work  may  be  either  the  policy  of  a  govern- 
ment, the  speech  or  action  of  a  member  of  Parliament,  a 
public  entertainment,  a  book  pubUshed,  or  a  picture  ex- 
hibited. In  every  case  the  attack  is  on  a  man's  dctSf  or  on 
some  things  and  not  upon  the  man  himself.     A  true  critic 
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never  indulges  in  personalities,  or  recklessly  imputes  dis- 
honourable motives,  but  confines  himself  to  the  merits  of 
the  subject-matter  before  him. 

3.  The  critic  never  takes  advantage  of  the  occasion  to 
gratify  private  malice,  or  to  attain  any  other  object  beyond 
the  fair  discussion  of  matters  of  public  interest,  and  the 
judicious  guidance  of  the  pubUc  taste.  He  will  carefully 
examine  the  production  before  him,  and  then  honestly  and 
fearlessly  state  his  true  opinion  of  it. 

Every  one  has  a  right  to  publish  such  fair  and  candid  criticism, 
even  ''  although  the  author  may  suffer  loss  from  it.  Such  a  loss  the 
law  does  not  consider  as  an  injury,  because  it  is  a  loss  which  the 
party  ought  to  sustain.  It  is,  in  short,  the  loss  of  fame  and  profits 
to  which  he  was  never  entitled."  *  *  *  «  Reflection  upon  personal 
character  is  another  thing.  Show  me  an  attack  upon  the  moral 
character  of  the  plaintiff,  or  any  attack  upon  his  character  uncon- 
nected with  his  authorship,  and  I  should  be  as  ready  as  any  judge 
who  ever  sat  here  to  protect  him.  But  I  cannot  hear  of  maliee  on 
account  of  turning  his  works  into  ridicule."  (Per  Lord  Ellenborough 
in  the  celebrated  case  of  Sir  John  Carr  v.  Hood,  1  Camp.  355,  n.) 
So  in  Tahart  v.  Tipper,  1  Camp.  351,  the  same  learned  Judge  says  : 
**  Liberty  of  criticism  must  be  allowed,  or  we  should  neither  have 
purity  of  taste  nor  of  morals.  Fair  discussion  is  essentially  necessary 
to  the  truth  of  history  and  the  advancement  of  science.  That 
publication,  therefore,  I  shall  never  consider  as  a  libel,  which  has  for 
its  object,  not  to  injure  the  reputation  of  any  individual,  but  to 
correct  misrepresentations  of  fact,  to  refute  sophistical  reasoning,  to 
expose  a  vicious  taste  in  literature,  or  to  censure  what  is  hostile  to 
morality."  "  A  critic  must  confine  himself  to  criticism,  and  not  make 
it  the  veil  for  personal  censure,  nor  allow  himself  to  run  into  reckless 
aod  unfair  attacks  merely  from  the  love  of  exercising  his  power  of 
denunciation."  (Per  Huddleston,  B.,  in  WhieUer  v.  Ruakin;  Times 
for  Nov.  27th,  1878.) 

Comment  on  well-known  or  admitted  facts  is  a  very  dif- 
ferent thing  from  the  assertion  of  unsubstantiated  facts  for 
comment.  "  There  is  no  doubt  that  the  public  acts  of  a 
public  man  may  lav^ully  be  made  the  subject  of  fair  com- 
ment or  criticism  not  only  by  the  press,  but  by  all  members 
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ibHc.  But  the  distinction  cannot  be  too  clearly 
lind  between  domment  or  criticism  and  alleorations 
of  fact,  such  as  that  disgraceful  acts  have  been  committed, 
or  discreditable  language  used.  It  is  one  thing  to  comment 
upon  or  criticise,  even  with  severity,  the  acknowledged  or 
proved  acts  of  a  public  man,  and  quite  another  to  assert 
that  he  has  been  guilty  of  particular  acts  of  misconduct" 
{Per  cur.  in  Davis  &  Sons  v.  Shepstoney  1 1  App.  Cas.  at  p. 
190;  55  L.  J.  P.  C.  51.) 

"  It  was  contended,  that  this  libel  might  be  justified  as  a 
matter  o£  public  discussion  on  a  subject  of  public  interest. 
The  answer  is : — This  is  not  a  discussion  or  comment.  It 
is  the  statement  of  a  fact.  To  charge  a  man  incorrectly 
with  a  disgraceful  act,  is  very  different  from  commenting 
on  a  fact  relating  to  him  truly  stated, — there,  the  writer 
may  by  his  opinion,  libel  himself  rather  than  the  subject  of 
his  remarks."  (Per  Wilde,  B.,  in  Popham  v.  Pickhum,  7  H. 
&  N.  at  p.  898.)  "  That  a  fair  and  hondfde  comment  on  a 
matter  of  public  interest  is  an  excuse  of  what  would  other- 
wise be  a  defamatory  publication  is  admitted.  The  very 
statement,  however,  of  this  rule  assumes  the  matters  of  fact 
commented  upon  to  be  somehow  or  other  ascertained.  It 
does  not  mean  that  a  man  may  invent  facts,  and  comment 
on  the  facts  so  invented  in  what  would  be  a  fair  and  honA 
jide  manner  on  the  supposition  that  the  facts  were  true.  . 
.  .  If  the  facts  as  a  comment  upon  which  the  publication  is 
sought  to  be  excused  do  not  exist,  the.  foundation  of  the 
plea  fails."  {Lefroy  v.  Bumside  (No.  2),  4  L.  R.  Ir.,  at 
pp.  565,  566  ;  Blair  v.  Cox,  37  Sol.  J.  130.) 

It  is  not  enough  that  the  writer  honestly  believed  the 
facts  to  be  as  he  alleged.  {Campbell  v.  Spottiswoode,  3  B. 
&  S.  769;  32  L.  J.  Q.  B.  185;  Peters  v.  Bradlaughy  4 
Times  L.  R.  467.)  Immaterial  errors  as  to  details  will  be 
excused.  "  It  is  not  to  be  expected  that  a  public  jour- 
nalist will  always  be  infaUible."  (Per  Cockbum,  C.  J.,  4  F.  & 
F.  217.)  But  a  libellous  statement  of  fact  is  not  a  comment 
or  criticism" on  anything.     ^Per  Field,  J.,  in  P.  v.  Flowers, 
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44  J.  P.  377.)    -The  facts  on  which  the  comments  are 
founded  must  be  proved  substantially  as  alleged. 

lUuatrationa. 

If  a  writer  goes  out  of  his  way  to  make  a  personal  attack  on  the  character  of 
the  author  of  the  work  which  he  is  criticising,  he  is  **  going  beyond  the  limits  of 
criticism  altogether,  and  therefore  beyond  the  limits  of  fair  criticism." 

Per  Bo  wen,  L.  J.  in  Merivale  and  wife  v.  GarsoTi^  20  Q.  B.  D.  at  p.  284. 
Again,  ^  the  writer  would  be  travelling  out  of  the  region  of  fair  criticism  if  he 
imputes  to  the  author  that  he  has  written  something  which  in  fact  he  has  not 
written.    That  would  be  a  misdescription  of  the  work." 
Per  Bowen,  L.  J.,  ib. 
If  definite  charges  of  misconduct  be  made  against  any  public  officer  on  an  un- 
ptivil^d  occasion,  the  only  defence  to  an  action  is  for  the  defendant  to  prove 
his  charges  true  ;  even  though  the  truth  of  such  charges  be  a  matter  of  public 
interest,  for  such  charges  are  not  comments  at  all. 

Purcell  V.  Sowler,  (C.  A.)  2  C.  P.  D.  215  ;  46  L.  J.  C.  P.  308. 
The  medical  officer  of  health  made  a  report  to  the  vestry  in  pursuance  of  the 
Metropolis  Local  Management  Act,  in  which  he  asserted  that  the  defendant,  a 
chemist  and  druggist,  had  given  fake  medical  certificates,  and  advised  that  he 
should  be  prosecuted  for  forgery.  The  defendant  published  the  whole  report  in 
his  paper  without  any  comment**.  Held,  that  there  was  no  privilege,  and  that 
the  act  afforded  the  defendant  no  protection. 

P(ypkam  v.  PickburUy  7  H.  &  N.  891  ;  31  L.  J.  Ex.  133. 
A  newspaper  may  comment  upon  the  hearing  of  a  charge  of  felony  and  the 
evidence  produced  thereat,  and  discuss  the  conduct   of  the  magistrates  in  dis- 
missing the  charge  without  hearing  the  whole  of  the  evidence ;  but  it  may  not 
proceed  to  disclose  '^  evidence  which  might  have  been  adduced  "  and  thus  argue 
from  facts  not  in  evidence  before  the  magistrates  that  the  accused  was  really 
guilty  of  the  felony.    Verdict  for  the  plaintiff.    Damages  j£25. 
HUMmy.  Lee,  4  F.  &  F.  243  ;  11  L.  T.  541. 
And  see  EeUham  v.  Blackwoody  11  C.  B.  Ill  ;  20  L.  J.  C.  P.  187  ;  15 

Jur.  861. 
B.  V.  W^ite  and  another,  1  Camp.  359,  n. 
A  writer  in  a  newspaper  may  comment  on  the  fact  that  corrupt  practices 
extensively  prevailed  at  a  parliamentary  election  ;  but  may  not  give  the  names  of 
individuals  as  guilty  of  bribery,  unless  he  can  prove  the  truth  of  the  charge  to 
the  letter. 

7V%ls(mY,Reed  and  others,  2  F.  &  F.  149. 

JWcfccson  V.  HiUiard  and  another,  L.  R.  9  Ex.  79  ;  43  L.  J.  Ex.  37  ; 
22  W.  R.  372  ;  30  L.  T.  196. 
A  newspaper  reported  that  the  mother  of  a  lady,  who  was  dead  and  buried, 
had  applied  to  the  coroner  on  affidavits  for  an  order  that  the  body  might  be 
exhumed,  and  then  proceeded  to  give  a  long  sensational  narrative  of  shocking 
acts  of  cruelty  to  the  deceased  committed  by  her  husband,  imputing  that  he 
had  caused  her  death.  .  This  narrative  commenced  with  the  words :  "  From 
inquiries  made  by  our  reporter  it  appears  that  the  deceased,"  '&c.  As  a  matter 
of  liact  the  reporter  had  made  no  inq^uiries ;  he  had  merely  read  the  affidavits 
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[he  62  parte  statements  contained  in  them  as  truth :  they  were  in 
He  was  convicted  and  fined  £bO. 
C\\  Andrew  Gray,  26  J.  P.  663. 
An  historian  describing  the  Crimean  war  asserted  that  the  Earl  of  Cardigan 
did  not  accompany  his  brigade  in  their  famous  charge  at  the  battle  of  Balaclava, 
but  purposely  remained  behind.    The  Court  of  Queen's  Bench  held  that  this  was 
a  libel. 

R.  V.  Valthorpe,  27  J.  P.  581. 
A  Dublin  newspaper  asserted  that  the  plaintiff,  who  was  the  manager  of  the 
Queen's  Printing  Office  in  Ireland,  had  corruptly  supplied  Freeman^s  Jowmal  with 
official  information  and  surreptitious  copies  of  official  documents.  A  plea  of  fair 
comment,  stating  that  FreemarCs  Journal  did  somehow  get  official  information 
earlier  than  other  papers,  and  that  defendant  honA  fide  believed  that  such  infor- 
mation could  only  have  been  obtained  from  the  Queen's  Printing  Office,  was  held 
bad  on  demurrer. 

Lefroy  V.  Bumdde,  (No.  2)  4  L.  R.  Ir.  667. 
Defendant  wrote  '*  A  History  of  New  Zealand,"  and  therein  stated  that  the 
plaintiff,  a  lieutenant  in  the  Kai  Jwi  cavalry,  had  charged  at  some  women 
and  young  children  who  were  harmlessly  hunting  pigs,  *<  and  cut  them  down 
gleefully  and  with  ease  "  ;  that  he  had  dismissed  from  the  service  a  subordinate 
officer  who  had  protested  against  this  cruelty,  and  that  he  was  ever  afterwards 
known  among  the  Maoris  by  the  nickname  "  Kohuru  "  (the  murderer).  Defen- 
dant admitted  that  these  facts  did  not  appear  in  the  official  reports,  or  in  any 
other  history  of  New  Zealand  ;  but  he  said  he  had  heard  rumours  to  the  effect, 
and  he  called  a  witness  who  had  made  a  statement  to  the  Governor  of  New  Zealand 
on  hearsay  evidence,  containing  substantially  the  same  charge,  a  copy  of  which 
statement  the  Governor  had  forwarded  to  the  defendant  Huddleston,  B.,  directed 
the  jury  that  it  was  no  defence  whatever  that  the  charges  were  made  in  the  honA 
fide  belief  that  they  were  true,  and  without  any  malice  towards  the  plaintiff. 
Verdict  for  the  plaintiff.    Damages  X5,000. 

Bryce  v.  Rvsden,  2  Times  L.  R.  436. 

Brenon  v.  Ridgway^  3  Times  L.  R.  692. 
The  appellants  were  the  owners  of  a  daily  newspaper  called  the  Natal 
Witness,  in  which  they  constantly  attacked  the  official  conduct  of  the  respondent, 
the  British  Resident  Commissioner  in  Zululand,  asserting  that  he  had  himself 
violently  assaulted  a  Zulu  chief,  that  he  had  set  on  his  native  police  to  assault 
and  abuse  others,  &c.  They  vouched  for  the  truth  of  these  stories,  declaring 
that  though  some  doubt  had  been  thrown  on  them,  they  would  prove  to  be 
true  on  investigation.  They  then  proceeded,  on  the  assumption  that  the  charges 
were  true,  to  comment  on  the  respondent's  conduct  in  most  offensive  and  injurious 
language.  At  the  trial  in  Natal,  on  September  4th,  1883,  it  was  proved  that 
the  charges  against  the  respondent  were  absolutely  without  foundation  ;  the 
appellant  made  no  attempt  to  support  them  by  evidence.  Verdict  for  the 
plaintiff.  Damages  £600.  Motion  for  a  new  trial  refused  by  the  Supreme 
Court  of  Natal.  Held,  on  appeal  to  the  Judicial  Committee  of  the  Privy  Council 
that  the  distinction  must  be  closely  drawn  between  comment  or  criticism  and 
allegations  of  fact ;  that  such  a  publication  was  in  no  way  privileged,  and  that 
the  damages  were  not  excessive. 

Davis  d  Sonsr,  Shepstone,  11  App.  Cas.  187  ;  56  L.  J.  P.  C.  51  ;  34 
W.  R.  722  ;  65  L.  T.  1 ;  60  J.  P.  709. 
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WaUcer  v.  Brogden,  19  C.  B.  N.  S.  65  ;  llJur.  N.  S.  671 ;  13  W.  R. 
809  ;  12  L.  T.  496. 
A  politician  asserted  that  the  Marquis  of  Salisbury  had  given  the  plaintiff  a 
cheque  to  he  used  '*  in  connexion  with  the  so- called  fair-trade  meeting  of  the 
unemployed,  which  preceded  the  riotous  meetings  in  Trafalgar  Square." 
Huddleston,  B.,  held  that  there  was  no  defence  for  this  statement  except  an 
absolute  justification. 

Peters  v.  Bradlaughy  4  Times  L.  R.  467. 
Duplany  v.  Davie,  3  Times  L.  R.  184,  post,  p.  65. 

If,  then^  in  the  same  article  allegations  of  fact  are  mixed 
up  with  comment,  and  both  are  primd  facie  libellous  and 
are  included  in  the  Statement  of  Claim,  the  jury  must  be 
satisfied : 

(i)  That  so  much  of  the  article  as  alleges  facts  is  true,  or 
is  privileged  {e.g.,  as  being  a  fair  and  accurate  report  of  a 
trial  or  of  the  proceedings  at  a  pubUc  meeting)  ; 

(ii)  That  so  much  of  the  article  as .  expresses  the  defen- 
dant s  opinion  on  those  facts  does  not  exceed  the  limits  of 
a  fair  criticism ; 

(iii)  That  the  whole  article  relates  to  a  matter  or  matters 
of  pubUc  interest. 

Sometimes,  however,  it  is  difficult  to  distinguish  an 
allegation  of  fact  from  an  expression  of  opinion.  .  It  often 
depends  on  what  is  stated  in  the  rest  of  the  article.  If  the 
defendant  accurately  states  what  some  public  man  has 
really  done,  and  then  asserts  that  "  such  conduct  is  dis- 
graceful," this  is  merely  the  expression  of  his  opinion,  his 
comment  on  the  plaintiflf's  conduct.  So,  if  without  setting 
it  out,  he  identifies  the  conduct  on  which  he  comments  by 
a  clear  reference.  In  either  case,  the  defendant  enables 
his  readers  to  judge  for  themselves  how  far  his  opinion  is 
well  founded ;  and,  therefore,  what  would  otherwise  have 
been  an  allegation  of  fact  becomes  merely  a  comment. 
But  if  he  asserts  that  the  plaintiflf  has  been  guilty  of  dis- 
graceful conduct,  and  does  not  state  what  that  conduct  was, 
this  is  an  allegation  of  fact  for  which  there  is  no  defence 
but  privilege  or  truth.     See  6  Times  L.  R.  at  p.  137. 

The  same  considerations  apply  where  a  defendant  has 
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drawn  from  certain  facts  an  inference  derogatory  to  the 
plainti£r.  If  he  states  the  bare  inference  without  the  facts 
on  which  it  is  based,  such  inference  will  be  treated  as  an 
allegation  of  fact.  But  if  he  sets  out  the  facts  correctly, 
and  then  gives  his  inference,  stating  it  as  his  inference  from 
those  facts,  suclj  inference  will,  as  a  rule,  be  deemed  a 
comment.  But  even  in  this  case  the  writer  must  be  care- 
ful to  state  the  inference  as  an  inference,  and  not  to  assert 
it  as  a  new  and  independent  fact ;  otherwise,  his  inference 
will  become  something  more  than  a  comment,  and  he  may 
be  driven  to  justify  it  as  an  allegation  of  fact. 

So,  too,  where  a  writer  is  commenting  on  a  speech 
made  at  a  public  meeting,  or  the  evidence  given  at  a  cer- 
tain trial,  so  long  as  he  makes  it  clear  that  he  is  only  re- 
peating what  was  said  on  those  privileged  occasions,  he 
will  not  be  compelled  to  justify  his  report.  But  if,  in  re- 
peating the  statements  of  the  speaker  or  witness,  the  writer 
expressly  or  impliedly  warrants  the  accuracy  of  such  state- 
ments, and  asserts  that  they  are  true,  then  he  makes  them 
his  own  statements,  and  he  must  justify.  He  is  no  longer 
commenting  on  the  speech  or  the  evidence ;  he  is  asserting 
facts. 

A  statement  of  one  fact  may  be  a  fair  comment  upon  another  fact 
But  ''when  a  matter  of  fact  is  to  be  excused  as  comment  upon 
another  fact,  the  fact  alleged  and  sought  to  be  excused  must  be  a 
reasonable  inference  from  the  fact  alleged,  and  upon  which  it  is  a 
comment."  (Per  Palles,  C.B.,  in  Lefroy  v.  Bumside  (No.  2),  4  L.  R. 
Ir.  556 ;  O'Brien  v.  Marquis  of  Salisbury,  6  Times  L.  R  133.) 

"Real  comment  is  merely  the  expression  of  opinion.  Misdescription 
is  matter  of  fact.  If  the  misdescription  is  such  an  unfaithful  repre- 
sentation of  a  person's  conduct  as  to  induce  people  to  think  that  he 
has  done  something  dishonourable,  disgraceful,  and  contemptible^  it 
is  clearly  libellous.  To  state  accurately  what  a  man  has  done,  and 
then  to  say  that  in  your  opinion  such  conduct  is  dishonourable  or 
disgraceful,  is  comment  which  may  do  no  harm,  as  everyone  can 
judge  for  himself,  whether  the  opinion  expressed  is  well  founded  or 
not.  Misdescription  of  conduct,  on  the  other  hand,  only  leads  to  the 
one  conclusion  detrimental  to  the  person  whose  conduct  is   mis- 
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described,  and  leaves  the  reader  no  opportunity  of  judging  for  himself 
of  the  character  of  the  conduct  condemned,  nothing  but  a  false  picture 
being  presented  for  judgment"  (Per  Windeyer,  J.,  in  Christie  v. 
Robertson,  lO.New  South  Wales  Law  Reports,  at  p.  161.) 

Illustrations. 

If  a  man  put  himself  forward  as  a  public  man  holding  a  public  office,  every  one 
has  a  right  to  comment  on  his  fitness  for  the  office  which  he  held  ;  and  so  long 
as  the  critic  confined  himself  to  comments  on  the  man's  fitness  or  unfitness  for 
the  office,  the  comments  ape  not  actionable.  Per  Martin,. B.,  in' 
Harle  v.  CatheraU  cmd  others,  14  L.  T.  at  p.  801. 
Two  sureties  were  proposed  for  the-  Berwick  election  petition,  neither  of  whom 
had  any  connection  with  the  borough.  Affidavits  were  put  in  to  show  that  One 
of  them  (the  plaintiff)  was  an  insufficient  surety,  being  embarrassed  in  his 
afiaiiB.  The  Times  set  out  these  affidavits  and  added  the  remarks,  '*  But  why, 
it  may  be  asked,  does  this  cockney  tailor  take  all  this  trouble,  and  subject  him- 
self to  all  this  exposure  of  his  difficulties  and  embarrassments  ?  He  has  nothing 
to  do  with  the  borough  of  Berwick-upon-Tweed  or  its  members,  flow  comes 
it  then  that  he  should  take  so  much  interest  in  the  job  ?  There  can  be  but  one 
answer  to  these  very  natural  and  reasonable  queries  :  he  is  hired  for  the  occasion. 
The  affair  in  fact  is  a  foul  job  throughout,  and  it  is  only  by  such  aid  that  it 
can  possibly  be  supported."  In  an  action  brought  on  the  whole  article,  the 
defendant  pleaded  that  the  publication  was  a  correct  report  of  certain  legal  pi'o- 
oeedings,  ''together  with  a  fair  and  bond  fide  commentary  thereon.''  But  the 
JQiy  thought  the  comment  was  not  fair,  and  gave  the  plaintiff  damages  £100. 

Cooper  V.  Lawsan,  8  A,  &  E.  746  ;  1  P.  &  D.  16  ;  1  W.  W.  &  H.  601 ; 
2  Jur.  919. 
The  plaintiff  in  this  case  relied  mainly  on  the  words  ^  he  is  hired  for  the  occa- 
sion." Ab  to  this  allegation,  Lord  Denman,  C.J.,  in  his  judgment,  said :  "It 
would  be  extravagant  to  say  that,  in  cases  of  libel,  every  comment  upon  facts 
requires  a  jhstification.  But  a  comment  may  introduce  independent  facts,  a 
justification  of  which  is  necessary.  The  plea  is  perfectly  good,  justifying  the 
libel,  partly  as  the  report  of  proceedings  before  a  Court,  partly  as  stating 
that  which  is  in  itself  true,  and  partly  as  giving  a  fair  and  bond  fide 
eommentary  on  the  proceedings  stated.  Now  a  comment  may  be  the  mere 
shadow  of  the  previous  imputation  ;  but,  if  it  infers  a  new  fact,  the  defen- 
dant must  abide  by  that  inference  of  fact,  and  the  fairness  of  the  comment  must 
be  decided  upon  by  a  jury.  The  defendant  here  cannot  say  that  if  the  plaintiff 
became  bail  under  the  circumstances  stated,  it  followed  as  a  necessary  inference 
that  he  was  hired." 

(8  A.  &  E.  pp.  763,  754.) 
The  secretary  of  a  company  in  liquidation  was  examined  before  the  official 
receiver,  and  in  his  answers  made  statements  derogatory  to  one  of  the  directors 
who  was  not  present  or  represented  at  the  examination.  A  local  newspaper  com- 
mented on  the  statements  made  by  the  witness  in  a  spirit  hostile  to  the  absent 
director,  and  then  proceeded :  "  How  Mr.  S.  could  have  been  a  party  to  such 
proceedings  passes  our  comprehension.  As  a  matter  of  fact,  however,  he  was 
act  merely  a  party  to  the  affair,  but  one  of  the  principals,"  &c.    Held^  by  Law- 
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lone  of  the  observations  that  followed  the  words  "  As  a  matter  of 
jcould  claim  protection  as  comment.     Damages  £100. 
\vM  v.  Heard  dh  Son  (Bodmin  Summer  Assizes,  1894),  unreported. 

What  is  a  fair  and  hondjide  Comment  ? 

All  comments  must  be  both  fair  and  honest.  Whether 
a  comment  is  or  is  not  technically  "  fair  "  depends  upon  the 
language  in  which  it  is  expressed ;  whether  it  was  honest 
or  not  depends  upon  the  mind  of  the  writer.  A  critic  must 
always  state  his  true  opinion  of  the  work  before  him ;  if  he 
thinks  well  of  the  work,  and  yet  condemns  it,  he  is  acting 
dishonestly,  and  wiU  be  liable  to  an  action,  even  although 
his  words  do  not  exceed  the  limits  of  a  fair  comment.  But 
honesty  of  purpose  is  not  enough.  The  fact  that  the 
writer,  at  the  time  he  wrote,  honestly  believed  in  the 
truth  of  the  charges  he  was  making,  will  be  no  defence  to 
an  action  if  such  charges  be  made  recklessly,  unreasonably, 
and  without  any  foundation  in  fact.  (Campbell  v.  Spottis- 
woode,  3  F.  &  P.  421 ;  3  B.  &  S.  769 ;  32  L.  J.  Q.  B,  185  ; 
11  W.  R  569;  9  Jur.  N.  S.  1069;  8  L.  T.  201.)  Some 
people  are  very  credulous,  especially  in  politics,  and  can 
readily  believe  any  evil  of  their  opponents.  There  must, 
therefore,  be  some  foundation  in  fact  for  the  charges  made ; 
the  writer  must  bring  to  his  task  some  degree  of  moderation 
and  judgment. 

"What  is  the  meaning  of  a  'fair  comment'?  I 
think  the  meaning  is  this :  Is  the  article,  in  the  opinion 
of  the  jury,  beyond  that  which  any  fair  man,  however  pre- 
judiced, or  however  strong  his  opinion  may  be,  would  say 
of  the  work  in  question  ?  Every  latitude  must  be  given  to 
opinion  and  to  prejudice,  and  then  an  ordinary  set  of  men 
with  ordinary  judgment  must  say  whether  any  fair  man 
would  have  made  such  a  comment  on  the  work.  It  is  very- 
easy  to  say  what  would  be  clearly  beyond  that  limit ;  if, 
for  instance,  the  writer  attacked  the  private  character  of 
the  author.  But  it  is  much  more  difficult  to  say  what  is 
within  the  Umit.  That  must  depend  upon  the  circum- 
stances of  the  particular  case.  .  .  .     Mere  exaggeration. 
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or  even  gross  exaggeration,  would  not  make  the  comment 
unfair.  However  wrong  the  opinion  expressed  may  be  in 
pmnt  of  truth,  or  however  prejudiced  the  writer,  it  may 
stiil  be  witiiin  tFe  prescribed  limit.  The  question  which 
the  jury  must  consider  is  this  :  Would  any  fair  man,  how- 
ever exaggerated  or  obstinate  his  views,  have  said  that 
which  this  criticism  has  said  ?  "  (Per  Lord  Esher,  M.R.,  in 
Merivale  and  wife  v.  Carson^  20  Q.  B.  D.  at  pp.  280,  281.) 
"  The  criticism  is  to  be  *  fair,'  that  is,  the  expression  of  it 
is  to  be  fair.  The  only  limitation  is  upon  the  mode  of 
expression.  In  this  country  a  man  has  a  right  to  hold 
any  opinion  he  pleases,  and  to  express  his  opinion,  provided 
that  he  does  not  go  beyond  the  limits  which  the  law  calls 
'  fair,'  and  although  we  cannot  find  in  any  decided  case  an 
exact  and  rigid  definition  of  the  word  '  fair,'  this  is  because 
the  judges  have  always  preferred  to  leave  the  question 
what  is  *  fair '  to  the  jury.  ...  It  must  be  assumed  that 
a  man  is  entitled  to  entertain  any  opinion  he  pleases, 
however  wrong,  exaggerated,  or  violent  it  may  be,  and  it 
must  be  left  to  the  jury  to  say  whether  the  mode  of  ex- 
pression exceeds  the  reasonable  limits  of  fair  criticism." 
(Per  Bowen,  L.J.,  in  the  same  case,  20  Q.  B.  D.  at 
pp.  283,  $84.) 

In  TTcwcm  v.  Walt^,  L.  R  4  Q.  B.  at  p.  96 ;  8  B.  &  S.  730 ;  38 
L  J.  Q.  B.  34,  the  Court  held  that  the  following  direction  to  the  jury 
was  "  perfectly  coiTect.*'  *'  The  jury  were  told  that  they  must  be 
satisfied  that  the  article  was  an  honest  and  fair  comment  on  the  facts ; 
in  other  words,  that,  in  the  first  place,  they  must  be  satisfied  that 
the  comments  had  been  made  with  an  honest  belief  in  their  justice ; 
but  that  this  was  not  enough,  inasmuch  as  such  belief  might  originate 
in  the  blindness  of  party  zeal,  or  in  personal  or  political  aversion ; 
that  a  person  taking  upon  himself  publicly  to  criticise  and  to 
condemn  the  conduct  or  motives  of  another,  must  bring  to  the  task 
not  only  an  honest  sense  of  justice,  but  also  a  reasonable  degree  of 
judgment  and  moderation,  so  that  the  result  may  be  what  a  jury 
shall  deem,  under  the  circumstances  of  the  case,  a  fair  and  legitimate 
criticism  on  the  conduct  and  motives  of  the  party  who  is  the  object 
of  censure." 
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ranee,  J.,  that  none  of  the  observations  that  followed  the  words  "  As  a  matter  of 
fact,  however,"  could  claim  protection  as  comment.    Damages  £100. 

Strauss  v.  Heard  &  Son  (Bodmin  Summer  Assizes,  1894),  unreported. 

What  is  a  fair  and  hondjlde  Comment  ? 

All  comments  must  be  both  fair  and  honest.  Whether 
a  comment  is  or  is  not  technically  "  fair  "  depends  upon  the 
language  in  which  it  is  expressed  ;  whether  it  was  honest 
or  not  depends  upon  the  mind  of  the  writer.  A  critic  must 
always  state  his  true  opinion  of  the  work  before  him ;  if  he 
thinks  well  of  the  work,  and  yet  condemns  it,  he  is  acting 
dishonestly,  and  wiU  be  liable  to  an  action,  even  although 
his  words  do  not  exceed  the  limits  of  a  fair  comment.  But 
honesty  of  purpose  is  not  enough.  The  fact  that  the 
writer,  at  the  time  he  wrote,  honestly  believed  in  the 
truth  of  the  charges  he  was  making,  will  be  no  defence  to 
an  action  if  such  charges  be  made  recklessly,  unreasonably, 
and  without  any  foundation  in  fact.  [Campbell  v.  Spottis- 
woode,  3  F.  &  P.  421 ;  3  B.  &  S.  769 ;  32  L.  J.  Q.  B.  185  ; 
11  W.  R  569;  9  Jur.  N.  S.  1069;  8  L.  T.  201.)  Some 
people  are  very  credulous,  especially  in  politics,  and  can 
readily  beUeve  any  evil  of  their  opponents.  There  must, 
therefore,  be  some  foundation  in  fact  for  the  charges  made ; 
the  writer  must  bring  to  his  task  some  degree  of  moderation 
and  judgment. 

"What  is  the  meaning  of  a  'fair  comment'?  I 
think  the  meaning  is  this :  Is  the  article,  in  the  opinion 
of  the  jury,  beyond  that  which  any  fair  man,  however  pre- 
judiced, or  however  strong  his  opinion  may  be,  would  say 
of  the  work  in  question  ?  Every  latitude  must  be  given  to 
opinion  and  to  prejudice,  and  then  an  ordinary  set  of  men 
with  ordinary  judgment  must  say  whether  any  fair  man 
would  have  made  such  a  comment  on  the  work.  It  is  very 
easy  to  say  what  would  be  clearly  beyond  that  Umit ;  if, 
for  instance,  the  writer  attacked  the  private  character  of 
the  author.  But  it  is  much  more  difficult  to  say  what  is 
within  the  limit.  That  must  depend  upon  the  circum- 
stances of  the  particular  case.  .  .  .     Mere  exaggeration, 
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or  even  gross  exaggeration,  would  not  make  the  comment 
unfair.  However  wrong  the  opinion  expressed  may  be  in 
point  of  truth,  or  however  prejudiced  the  writer,  it  may 
still  be  witiun^te  prescribed  limit.  The  question  which 
the  jury  must  consider  is  this  :  Would  any  fair  man,  how- 
ever exaggerated  or  obstinate  his  views,  have  said  that 
which  this  criticism  has  said  ? "  (Per  Lord  Esher,  M.R.,  in 
Merivale  and  wife  v.  Carson,  20  Q.  B.  D.  at  pp.  280,  281.) 
"The  criticism  is  to  be  'fair,'  that  is,  the  expression  of  it 
is  to  be  fair.  The  only  limitation  is  upon  the  mode  of 
expression.  In  this  country  a  man  has  a  right  to  hold 
any  opinion  he  pleases,  and  to  express  his  opinion,  provided 
that  he  does  not  go  beyond  the  limits  which  the  law  calls 
'fair,'  and  although  we  cannot  find  in  any  decided  case  an 
exact  and  rigid  definition  of  the  word  '  fair,'  this  is  because 
the  judges  have  always  preferred  to  leave  the  question 
what  is  *  fair '  to  the  jury.  ...  It  must  be  assumed  that 
a  man  is  entitled  to  entertain  any  opinion  he  pleases, 
however  wrong,  exaggerated,  or  violent  it  may  be,  and  it 
must  be  left  to  the  jury  to  say  whether  the  mode  of  ex- 
pression exceeds  the  reasonable  limits  of  fair  criticism." 
(Per  Bowen,  L.J.,  in  the  same  case,  20  Q.  B.  D.  at 
pp.  283,  284.) 

In  Wason  v.  Walter,  L.  R  4  Q.  B.  at  p.  96 ;  8  B.  &  S.  730 ;  38 
L  J.  Q-  S*  34,  the  Court  held  that  the  following  direction  to  the  jury 
was  "perfectly  correct.''  "The  jury  were  told  that  they  must  be 
satisfied  that  the  article  was  an  honest  and  fair  comment  on  the  facts ; 
in  other  words,  that,  in  the  first  place,  they  must  be  satisfied  that 
tbe  comments  had  been  made  with  an  honest  belief  in  their  justice  ; 
but  that  this  was  not  enough,  inasmuch  as  such  belief  might  originate 
in  the  blindness  of  party  zeal,  or  in  personal  or  political  aversion ; 
that  a  person  taking  upon  himself  publicly  to  criticise  and  to 
condemn  the  conduct  or  motives  of  another,  must  bring  to  the  task 
not  only  an  honest  sense  of  justice,  but  also  a  reasonable  degree  of 
judgment  and  moderation,  so  that  the  result  may  be  what  a  jury 
shall  deem,  under  the  circumstances  of  the  case,  a  fair  and  legitimate 
criticism  on  the  conduct  and  motives  of  the  party  who  is  the  object 
of  censure." 
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ranee,  J.,  that  none  of  the  observationB  that  followed  the  words  "  As  a  matter  of 
fact,  however,"  could  claim  protection  as  comment.     Damages  £100. 

Strauss  v.  Heard  <S;  Son  (Bodmin  Summer  Assizes,  1894),  unreported. 

What  is  a  fair  and  hondjide  Comment  ? 

All  comments  must  be  both  fair  and  honest.  Whether 
a  comment  is  or  is  not  technically  "  fair  "  depends  upon  the 
language  in  which  it  is  expressed ;  whether  it  was  honest 
or  not  depends  upon  the  mind  of  the  writer.  A  critic  must 
always  state  his  true  opinion  of  the  work  before  him  ;  if  he 
thinks  well  of  the  work,  and  yet  condemns  it,  he  is  acting 
dishonestly,  and  will  be  liable  to  an  action,  even  although 
his  words  do  not  exceed  the  limits  of  a  fair  comment.  But 
honesty  of  purpose  is  not  enough.  The  fact  that  the 
writer,  at  the  time  he  wrote,  honestly  beUeved  in  the 
truth  of  the  charges  he  was  making,  will  be  no  defence  to 
an  action  if  such  charges  be  made  recklessly,  unreasonably, 
and  without  any  foundation  in  fact.  ( Campbell  v.  Spottis- 
woode,  3  F.  &  P.  421 ;  3  B.  &  S.  769 ;  32  L.  J.  Q.  B.  185  ; 
11  W.  R  569;  9  Jur.  N.  S.  1069;  8  L.  T.  201.)  Some 
people  are  very  credulous,  especially  in  politics,  and  can 
readily  beUeve  any  evil  of  their  opponents.  There  must, 
therefore,  be  some  foundation  in  fact  for  the  charges  made ; 
the  writer  must  bring  to  his  task  some  degree  of  moderation 
and  judgment. 

"What  is  the  meaning  of  a  'fair  comment"?  I 
think  the  meaning  is  this :  Is  the  article,  in  the  opinion 
of  the  jury,  beyond  that  which  any  fair  man,  however  pre- 
judiced, or  however  strong  his  opinion  may  be,  would  say 
of  the  work  in  question  ?  Every  latitude  must  be  given  to 
opinion  and  to  prejudice,  and  then  an  ordinary  set  of  men 
with  ordinary  judgment  must  say  whether  any  fair  man 
would  have  made  such  a  comment  on  the  work.  It  is  very 
easy  to  say  what  would  be  clearly  beyond  that  Umit ;  if, 
for  instance,  the  writer  attacked  the  private  character  of 
the  author.  But  it  is  much  more  diflficult  to  say  what  is 
within  the  hmit.  That  must  depend  upon  the  circum- 
stances of  the  particular  case.  .  .  .     Mere  exaggeration. 
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or  even  gross  exaggeration,  would  not  make  the  comment 
unfair.  However  wrong  the  opinion  expressed  may  be  in 
point  of  truth,  or  however  prejudiced  the  writer,  it  may 
still  be  witJiin  tHe  prescribed  limit.  The  question  which 
the  jury  must  consider  is  this  :  Would  any  fair  man,  how- 
ever exaggerated  or  obstinate  his  views,  have  said  that 
which  this  criticism  has  said  ?  "  (Per  Lord  Esher,  M.R.,  in 
MerivaU  and  wife  v.  Carson,  20  Q.  B,  D.  at  pp.  280,  281.) 
"  The  criticism  is  to  be  '  fair,'  that  is,  the  expression  of  it 
is  to  be  fair.  The  only  Umitation  is  upon  the  mode  of 
expression.  In  this  country  a  man  has  a  right  to  hold 
any  opinion  he  pleases,  and  to  express  his  opinion,  provided 
that  he  does  not  go  beyond  the  limits  which  the  law  calls 
'  fair,'  and  although  we  cannot  find  in  any  decided  case  an 
exact  and  rigid  definition  of  the  word  '  fair,'  this  is  because 
the  judges  have  always  preferred  to  leave  the  question 
what  is  *  fair '  to  the  jury.  ...  It  must  be  assumed  that 
a  man  is  entitled  to  entertain  any  opinion  he  pleases, 
however  wrong,  exaggerated,  or  violent  it  may  be,  and  it 
must  be  left  to  the  jury  to  say  whether  the  mode  of  ex- 
pression exceeds  the  reasonable  limits  of  fair  criticism." 
(Per  Bowen,  L.J.,  in  the  same  case,  20  Q.  B.  D.  at 
pp.  283,  284.) 

In  Wason  v.  Walter,  L.  R  4  Q.  B.  at  p.  96 ;  8  B.  &  S.  730 ;  38 
L.  J.  Q.  B.  34,  the  Court  held  that  the  following  direction  to  the  jury 
was  "perfectly  correct."  "The  jury  were  told  that  they  must  be 
satisfied  that  the  article  was  an  honest  and  fair  comment  on  the  facts ; 
in  other  words,  that,  in  the  first  place,  they  must  be  satisfied  that 
the  comments  had  been  made  with  an  honest  belief  in  their  justice ; 
but  that  this  was  not  enough,  inasmuch  as  such  belief  might  originate 
in  the  blindness  of  party  zeal,  or  in  personal  or  political  aversion ; 
that  a  person  taking  upon  himself  publicly  to  criticise  and  to 
condemn  the  conduct  or  motives  of  another,  must  bring  to  the  task 
not  only  an  honest  sense  of  justice,  but  also  a  reasonable  degree  of 
judgment  and  moderation,  so  that  the  result  may  be  what  a  jury 
shall  deem,  under  the  circumstances  of  the  case,  a  fair  and  legitimate 
criticism  on  the  conduct  and  motives  of  the  party  who  is  the  object 
of  censure." 
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lance,  J.,  that  none  of  the  observations  that  followed  the  words  "  As  a  matter  of 
fact,  however,"  could  claim  protection  as  comment.     Damages  £100. 

Strauss  v.  Heard  &  Son  (Bodmin  Summer  Assizes,  1894),  unreported. 

What  is  a  fair  and  hondjide  Comment  ? 

All  comments  must  be  both  fair  and  honest.  Whether 
a  comment  is  or  is  not  technically  "  fair  "  depends  upon  the 
language  in  which  it  is  expressed ;  whether  it  was  honest 
or  not  depends  upon  the  mind  of  the  writer.  A  critic  must 
always  state  his  true  opinion  of  the  work  before  him  ;  if  he 
thinks  well  of  the  work,  and  yet  condemns  it,  he  is  acting 
dishonestly,  and  will  be  liable  to  an  action,  even  although 
his  words  do  not  exceed  the  limits  of  a  fair  comment.  But 
honesty  of  purpose  is  not  enough.  The  fact  that  the 
writer,  at  the  time  he  wrote,  honestly  beUeved  in  the 
truth  of  the  charges  he  was  making,  will  be  no  defence  to 
an  action  if  such  charges  be  made  recklessly,  unreasonably, 
and  without  any  foundation  in  fact.  (Campbell  v.  Spottis- 
woode,  3  F.  &  P.  421 ;  3  B.  &  S.  769 ;  32  L.  J.  Q.  B.  185 ; 
11  W.  R  569;  9  Jur.  N.  S.  1069;  8  L.  T.  201.)  Some 
people  are  very  credulous,  especially  in  politics,  and  can 
readily  beUeve  any  evil  of  their  opponents.  There  must, 
therefore,  be  some  foundation  in  fact  for  the  charges  made ; 
the  writer  must  bring  to  his  task  some  degree  of  moderation 
and  judgment. 

"What  is  the  meaning  of  a  'fair  comment'?  I 
think  the  meaning  is  this :  Is  the  article,  in  the  opinion 
of  the  jury,  beyond  that  which  any  fair  man,  however  pre- 
judiced, or  however  strong  his  opinion  may  be,  would  say 
of  the  work  in  question  ?  Every  latitude  must  be  given  to 
opinion  and  to  prejudice,  and  then  an  ordinary  set  of  men 
with  ordinary  judgment  must  say  whether  any  fair  man 
would  have  made  such  a  comment  on  the  work.  It  is  very 
easy  to  say  what  would  be  clearly  beyond  that  Umit ;  if, 
for  instance,  the  writer  attacked  the  private  character  of 
the  author.  But  it  is  much  more  difficult  to  say  what  is 
within  the  Umit.  That  must  depend  upon  the  circum- 
stances of  the  particular  case.  .  .  .     Mere  exaggeration, 
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or  even  gross  exaggeration,  would  not  make  the  comment 
mifair.  However  wrong  the  opinion  expressed  may  be  in 
dnt  of  truth,  or  however  prejudiced  the  writer,  it  may 
still  be  wittiin  t£e  prescribed  limit.  The  question  which 
the  jury  must  consider  is  this  :  Would  any  fair  man,  how- 
ever exaggerated  or  obstinate  his  views,  have  said  that 
which  this  criticism  has  said  ? "  (Per  Lord  Esher,  M.R.,  in 
Merivale  and  wife  v.  CarsoUy  20  Q.  B.  D.  at  pp.  280,  281.) 
"  The  criticism  is  to  be  ^  fair,'  that  is,  the  expression  of  it 
is  to  be  fair.  The  only  limitation  is  upon  the  mode  of 
expression.  In  this  country  a  man  has  a  right  to  hold 
any  opinion  he  pleases,  and  to  express  his  opinion,  provided 
that  he  does  not  go  beyond  the  limits  which  the  law  calls 
'fair,'  and  although  we  cannot  find  in  any  decided  case  an 
exact  and  rigid  definition  of  the  word  '  fair,'  this  is  because 
the  judges  have  always  preferred  to  leave  the  question 
what  is  *  fair '  to  the  jury.  ...  It  must  be  assumed  that 
a  man  is  entitled  to  entertain  any  opinion  he  pleases, 
however  wrong,  exaggerated,  or  violent  it  may  be,  and  it 
must  be  left  to  the  jury  to  say  whether  the  mode  of  ex- 
pression exceeds  the  reasonable  limits  of  fair  criticism." 
(Per  Bowen,  L.J.,  in  the  same  case,  20  Q.  B.  D.  at 
pp.  283,  284.) 

In  Wason  v.  Walter,  L.  R  4  Q.  B.  at  p.  96 ;  8  B.  &  S.  730 ;  38 
L  J.  Q.  B.  34,  the  Court  held  that  the  following  direction  to  the  jury 
was  "perfectly  coiTCCt.*'  "The  jury  were  told  that  they  must  be 
satisfied  that  the  article  was  an  honest  and  fair  comment  on  the  facts ; 
in  other  words,  that,  in  the  first  place,  they  must  be  satisfied  that 
the  comments  had  been  made  with  an  honest  belief  in  their  justice ; 
but  that  this  was  not  enough,  inasmuch  as  such  belief  might  originate 
in  the  blindness  of  party  zeal,  or  in  personal  or  political  aversion ; 
that  a  person  taking  upon  himself  publicly  to  criticise  and  to 
condemn  the  conduct  or  motives  of  another,  must  bring  to  the  task 
not  only  an  honest  sense  of  justice,  but  also  a  reasonable  degree  of 
judgment  and  moderation,  so  that  the  result  may  be  what  a  jury 
shall  deem,  under  the  circumstances  of  the  case,  a  fair  and  legitimate 
criticism  on  the  conduct  and  motives  of  the  party  who  is  the  object 
of  censure." 
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one  of  the  observations  that  followed  the  words  **  As  a  matter  of 

could  claim  protection  as  comment.     Damages  £100. 

IMS  y.  Heard  db  Son  (Bodmin  Summer  Assizes,  1894)|  unreported. 

What  is  a  fair  and  hondjide  Comment  ? 

All  comments  must  be  both  fair  and  honest.  Whether 
a  comment  is  or  is  not  technically  "  fair  "  depends  upon  the 
language  in  which  it  is  expressed ;  whether  it  was  honest 
or  not  depends  upon  the  mind  of  the  writer.  A  critic  must 
always  state  his  true  opinion  of  the  work  before  him  ;  if  he 
thinks  well  of  the  work,  and  yet  condemns  it,  he  is  acting 
dishonestly,  and  wiU  be  liable  to  an  action,  even  although 
his  words  do  not  exceed  the  limits  of  a  fair  comment.  But 
honesty  of  purpose  is  not  enough.  The  fact  that  the 
writer,  at  the  time  he  wrote,  honestly  beUeved  in  the 
truth  of  the  charges  he  was  making,  will  be  no  defence  to 
an  action  if  such  charges  be  made  recklessly,  unreasonably, 
and  without  any  foundation  in  fact.  [Campbell  v.  Spottis- 
woode,  3  F.  &  P.  421 ;  3  B.  &  S.  769 ;  32  L.  J.  Q.  B.  185  ; 
11  W.  R  569;  9  Jur.  N.  S.  1069;  8  L.  T.  201.)  Some 
people  are  very  credulous,  especially  in  politics,  and  can 
readily  believe  any  evil  of  their  opponents.  There  must, 
therefore,  be  some  foundation  in  fact  for  the  charges  made  ; 
the  writer  must  bring  to  his  task  some  degree  of  moderation 
and  judgment. 

"What  is  the  meaning  of  a  'fair  comment'?  I 
think  the  meaning  is  this :  Is  the  article,  in  the  opinion 
of  the  jury,  beyond  that  which  any  fair  man,  however  pre- 
judiced, or  however  strong  his  opinion  may  be,  would  say 
of  the  work  in  question  ?  Every  latitude  must  be  given  to 
opinion  and  to  prejudice,  and  then  an  ordinary  set  of  men 
with  ordinary  judgment  must  say  whether  any  fair  maa 
would  have  made  such  a  comment  on  the  work.  It  is  very- 
easy  to  say  what  would  be  clearly  beyond  that  Umit ;  if, 
for  instance,  the  writer  attacked  the  private  character  of 
the  author.  But  it  is  much  more  diflficult  to  say  what  is 
within  the  limit.  That  must  depend  upon  the  circum- 
stances of  the  particular  case.  .  .  .     Mere  exaggeration. 
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or  even  gross  exaggeration,  would  not  make  the  comment 
unfair.  However  wrong  the  opinion  expressed  may  be  in 
it  of  truth,  or  however  prejudiced  the  writer,  it  may 
still  be  witluntEB' prescribed  Hmit.  The  question  which 
the  jury  must  consider  is  this  :  Would  any  fair  man,  how- 
ever exaggerated  or  obstinate  his  views,  have  said  that 
which  this  criticism  has  said  ?  "  (Per  Lord  Esher,  M.R.,  in 
Merivale  and  wife  v.  CarsoUy  20  Q.  B.  D.  at  pp.  280,  281.) 
"  The  criticism  is  to  be  *  fair,'  that  is,  the  expression  of  it 
is  to  be  fair.  The  only  limitation  is  upon  the  mode  of 
expression.  In  this  country  a  man  has  a  right  to  hold 
any  opinion  he  pleases,  and  to  express  his  opinion,  provided 
that  he  does  not  go  beyond  the  limits  which  the  law  calls 
'  fair,'  and  although  we  cannot  find  in  any  decided  case  an 
exact  and  rigid  definition  of  the  word  '  fair,'  this  is  because 
the  judges  have  always  preferred  to  leave  the  question 
what  is  '  fair '  to  the  jury.  ...  It  must  be  assumed  that 
a  man  is  entitled  to  entertain  any  opinion  he  pleases, 
however  wrong,  exaggerated,  or  violent  it  may  be,  and  it 
must  be  left  to  the  jury  to  say  whether  the  mode  of  ex- 
pression exceeds  the  reasonable  limits  of  fair  criticism." 
(Per  Bowen,  L.J.,  in  the  same  case,  20  Q.  B.  D.  at 
pp.  283,  ^84.) 

In  Wason  v.  Walter,  L.  R  4  Q.  B.  at  p.  96 ;  8  B.  &  S.  730;  38 
L  J.  Q.  B.  34,  the  Court  held  that  the  following  direction  to  the  jury 
was  "  perfectly  correct."  **  The  jury  were  told  that  they  must  be 
satisfied  that  the  article  was  an  honest  and  fair  comment  on  the  facts ; 
in  other  words,  that,  in  the  first  place,  they  must  be  satisfied  that 
the  comments  had  been  made  with  an  honest  belief  in  their  justice ; 
but  that  this  was  not  enough,  inasmuch  as  such  belief  might  originate 
in  the  blindness  of  party  zeal,  or  in  personal  or  political  aversion ; 
that  a  person  taking  upon  himself  publicly  to  criticise  and  to 
condemn  the  conduct  or  motives  of  another,  must  bring  to  the  task 
not  only  an  honest  sense  of  justice,  but  also  a  reasonable  degree  of 
judgment  and  moderation,  so  that  the  result  may  be  what  a  jury 
shall  deem,  under  the  circumstances  of  the  case,  a  fair  and  legitimate 
criticism  on  the  conduct  and  motives  of  the  party  who  is  the  object 
of  censure." 
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Im/putation  of  Bad  Motives. 

It  is  too  much  the  practice  for  writers  in  newspapers  to 
assign  wicked  or  corrupt  motives  for  the  conduct  of  their 
opponents.  When  no  grounds  are  assigned  for  such  an 
inference,  or  when  the  writer  vouches  for  the  existence  of 
such  motives  as  a  fact  within  his  knowledge,  and  not  as  a 
mere  inference,  then  his  only  defence  is  a  strict  justification. 
But  where  the  facts  from  which  the  writer  deduces  this 
imputation  are  well  known  and  clearly  referred  to,  or  are 
expressly  set  out  in  the  article,  there  the  imputation,  as  we 
have  seen,  becomes  a  comment.  But  can  it  be  "a  fair 
comment "  within  the  technical  meaning  of  that  phrase  ? 
At  first,  the  Courts  held  that  such  an  inference  could  not 
possibly  be  a  legitimate  criticism  on  a  public  man. 

In  Parmiter  v.  Coupland,  (1840)  6  M.  &  W.  105 ;  9 
L.  J.  Ex.  202,  the  Court  of  Exchequer  held  that,  though 
some  words  which  are  clearly  libellous  of  a  private  person 
may  not  amount  to  a  libel  when  written  of  a  person  holding 
a  public  capacity,  still  any  imputation  of  unjust  or  corrupt 
motives  is  equally  libellous  in  either  case.  So  in  Cooper 
V.  Lawson,  (1838)  8  A.  &  E.  at  p.  752,  Patteson,  J.,  lays  it 
down  in  general  terms  that  "  where  the  comment  raises  an 
imputation  of  motives  which  may,  or  may  not  be,  a  just 
inference  from  the  preceding  statement,  it  is  a  distinct 
libel."     Now,  however,  greater  laxity  prevails. 

As  Cockburn,  C.J.,  says  in  Wason  v.  Walter,  L.  R.  4 
Q.  B.  at  p.  93  :  "  The  full  liberty  of  public  writers  to 
comment  on  the  conduct  and  motives  of  public  men  has 
only  in  very  recent  times  been  recognised."  But  now  it 
appears  to  be  conceded  that  so  long  as  a  writer  confines 
himself  to  discussing  matters  of  public  interest,  the  mere 
fact  that  improper  motives  have  been  unjustly  assigned  for 
the  plaintift^'s  conduct  is  not  of  itself  sufficient  to  destroy 
the  defence  of  fair  comment,  though  of  course  it  will  tell 
strongly  in  favour  of  the  plaintiff.  ''A  line  must  be 
drawn,"  says  Cockburn,  C. J.,  in  Campbell  v.  Spottiswoode, 
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3  B.  &  S.  776,  777  ;  32  L.  J,  Q.  B.  199;  8  L.  T.  201, 
"  between  criticism  upon  public  conduct  and  the  imputation 
of  motives  by  which  that  conduct  may  be  supposed  to  be 
actuated;  one  man  has  no  right  to  impute  to  another, 
whose  conduct  may  be  open  to  ridicule  or  disapprobation, 
base,  sordid,  and  wicked  motives,  unless  there  is  so  much 
ground  for  the  imputation  that  a  jury  shall  find,  not  only 
that  he  had  an  honest  beUef  in  the  truth  of  his  statements, 
but  that  his  belief  was  not  without  foundation  ...  I 
think  the  fair  position  in  which  the  law  may  be  settled 
is  this :  That  where  the  public  conduct  of  a  public  man  is 
open  to  animadversion,  and  the  writer  who  is  commenting 
upon  it  makes  imputations  on  his  motives,  which  arise 
fairly  and  legitimately  out  of  his  conduct,  so  that  a  jury 
shall  say  that  the  criticism  was  not  only  honest  but  also 
well  founded,  an  action  is  not  maintainable.  But  it  is  not 
because  a  public  writer  fancies  that  the  conduct  of  a  public 
man  is  open  to  the  suspicion  of  dishonesty,  he  is  therefore 
justified  in  assailing  his  character  as  dishonest." 

lUustratioTia, 

.An  article  in  the  Saturday  Review  imputed  to  the  plaintiff,  the  editor  and  part 
proprietor  of  the  British  Ensignj  that  in  advocatinf;^  the  propagation  of  Chris- 
tianity among  the  Chinese,  hia  purpose  was  to  merely  increase  the  circulation  of 
his  own  paper,  and  so  put  money  into  his  own  pocket ;  that  he  was  an  impostor, 
and  that  he  put  forth  a  list  of  fictitious  subscribers  in  order  to  delude  others  into 
Sbbscribing.  The  jury  found  that  the  writer  honestly  believed  the  imputations 
contained  in  the  article  to  be  well  founded,  but  the  Court  held  that  the  limits  of 
fair  criticism  had  been  undoubtedly  exceeded. 

Campbell  v.  Spottistooode,  3  F.  &  F.  421  ;  32  L.  J.  Q.  B.  185  ;  3  B.  & 
S.  769  ;  9  Jur.  N.  S.  1069  ;  11  W.  R.  569  ;  8  L.  T.  201. 

The  plaintiff,  who  was  a  Q.C.  and  a  Member  of  Parliament,  was  appoint«d 
-recorder  of  Newcastle.  The  defendant's  paper,  the  Law  MagaxiTie  and  Review^ 
thereiipon  discussed  the  desirability  of  giving  such  an  appointment  to  a  member 
of  the  House  of  Commons,  and  declared  that  it  was  a  reward  for  his  having 
steadily  voted  for  his  party.  Cockbum,  C.J.,  directed  the  jury  that  a  public 
writer  was  fairly  entitled  to  comment  on  the  distribution  of  Gk>vemment  patron- 
age, but  that  he  was  not  entitled  to  assert  that  there  had  been  a  corrupt  promise 
or  understanding  that  the  plaintiff  would  be  thus  rewarded,  if  he  always  voted 
according  to  order.  Verdict  for  the  plaintiff ;  damages  40«. 
Seymour  v.  ButterwoHh,  3  F.  &  F.  372. 

The  plaintiff  was  ex-mayor  of  Winchester.  The  Hampshire  Advertiser  im- 
puted to  him  partiality  and  corruption  and  ignorance  of  his  duties  as  mayor 
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and  justice  of  the  peace  for  the  borough.  Held,  that  "  every  subject  has  a  tight 
to  comment  on  those  acts  of  public  men  which  concern  him  as  a  subject  of 
the  realm,  if  he  do  not  make  his  commentary  a  cloak  for  malice  and  slander  ; 
but  any  imputation  of  wicked  or  corrupt  motives  is  unquestionably  libelloaa.^ 
Per  Parke,  B.,  in 

Parmiter  v.  Coupland^  6  M.  &  W.  106  ;  9  L,  J.  Ex.  202  ;  4  Jur.  701. 
The  plaintiff  extensively  advertised  a  new  cure  for  consumption.  The  PaU 
Mall  Gazette  denounced  him  as  an  impostor  and  a  quack.  Cockbum,  C.J., 
directed  the  jury  that  if  the  defendant  really  believed  that  the  plaintiff's  system 
of  treatment  was  a  delusion,  "  then  he  had  a  right  to  maintain  that  it  was  so  ; 
and  that,  even  if,  in  drawing  inferences  of  imposture  and  bad  intention,  he  fell 
into  error,  yet  if  he  wrote  honestly,  and  with  the  intention  of  exercising  his 
vocation  as  a  public  writer  fairly  and  with  reasonable  moderation  and  judgment, 
he  is  entitled  to  the  verdict.'' 

Hrmt&r  v.  Sharp,  4  F.  &  F.  983  ;  15  L.  T.  421. 

What  are  matters  of  public  interest  ? 

The  public  conduct  of  every  pubUc  man  is  a  matter  of 
public  concern.  So  is  the  management  of  every  public 
institution  ;  and  the  conduct  of  every  public  body,  imperial, 
local,  or  municipal. 

'*  A  clergyman  with  his  flock,  an  admiral  with  his  fleet, 
a  general  .with  his  army,  and  a  judge  with  his  jury,  are  all 
subjects  of  public  discussion.  Whoever  fills  a  public  posi- 
tion renders  himself  open  thereto.  He  must  accept  an 
attack  as  a  necessary,  though  unpleasant,  appendage  to  his 
office."  (Per  Bramwell,  B.,  in  Kelly  v.  Sherlock,  L.  R.  1 
Q.  B.  689 ;  35  L.  J.  Q.  B.  209 ;  12  Jur.  N.  S.  937.) 

Matters  of  public  interest  may  be  conveniently  grouped 
under  the  following  heads  : — 

1.  Affairs  of  state  ; 

2.  The  administration  of  justice ; 

3.  Public  institutions  and  local  authorities ; 

4.  Ecclesiastical  matters ; 

5.  Books,  pictures,  and  architecture ; 

6.  Theatres,  concerts,  and  other  public  entertainments ; 

7.  Other  appeals  to  the  public. 

Lord  Coleridge,  C.J.,  decided  in  Wddon  v.  Johnson,  Times  for 
May  27th,  1884,  that  it  was  a  question  for  the  judge  and  not  for  the 
jury,  whether  a  particular  topic  was  or  was  not  a  matter  of  public 
interest 
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lUuatrations, 

The  sanitaiy  condition  of  a  large  number  of  cottages  let  by  the  proprietors  of  a 
colliery  to  their  workmen,  and  in  which  oyer  2,000  human  beings  resided,  is  a 
matter  of  public  interest,  fair  comment  on  which  is  not  libellous. 

South  Hetton  Goal  Co,,  Ld.  v.  North  Eastern  News  Association,  Ld, 
(1894)  1  Q.  B.  133 ;  63  L.  J.  Q.  B.  293  ;  42  W.  R.  322  ;  69  L.  T. 
844  ;  9  R  240. 
The  circulation  and  position  of  a  newspaper  are  not  matters  of  general  public 
interest,  and  a  discussion  on  the  subject  is  not  protected  if  it  be  libellous. 
Latimer  v.  IVestem  Morning  News  Co.,  25  L.  T.  44. 

1.  Affairs  of  State. 

The  conduct  of  all  public  servants,  the  policy  of  the 
Government,  our  relations  with  foreign  countries,  all 
suggestions  of  reforms  in  the  existing  laws,  all  bills  before 
Parliament,  the  adjustment  and  collection  of  taxes,  and 
all  other  matters  which  touch  the  public  welfare,  are  clearly 
matters  of  public  interest,  which  come  within  the  preceding 
rule.  "Every  subject  has  a  right  to  comment  on  those 
acts  of  public  men  which  concern  him  as  a  subject  of  the 
realm,  if  he  do  not  make  his  commentary  a  cloak  for 
malice  and  slander."  (Per  Parke,  B.,  in  Paiiniter  v.  Coup- 
land,  6  M.  &  W.  108.)  Those  who  fill  "a  public  position 
must  not  be  too  thin-skinned  in  reference  to  comments 
made  upon  them.  It  would  often  happen  that  observations 
would  be  made  upon  pubUc  men  which  they  knew  from 
the  bottom  of  their  hearts  were  undeserved  and  unjust; 
yet  they  must  bear  with  them,  and  submit  to  be  misunder- 
atood  for  a  time,  because  all  knew  that  the  criticism  of  the 
press  was  the  best  security  for  the  proper  discharge  of 
public  duties."  (Per  Cockbum,  C. J.,  in  Seymour  v.  Butter- 
worth,  3  F.  &  F.  376,  377  ;  and  see  the  dicta  of  the  judges 
in  R.  V.  Sir  R  Garden,  5  Q.  B.  D.  1 ;  49  L.  J.  M.  C.  1 ; 
28  W.  R  133;  41  L.  T.  504.) 

lUvstrations. 

The  presentation  of  a  petition  to  Parliament  impugning  the  character  of  one  of 
her  Majesty's  judges,  and  praying  for  an  inquiry,  and  for  his  removal  from  office 
ahoold  the  charge  prove  true,  is  a  matter  of  high  puhlie  concern,  on  which  all 
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newspapers  may  comment,  and  in  severe  terms.    So  is  the  debate  in  the  Houae  on 
the  subject  of  such  petition. 

0^cuoii  y.  JFaltWy  L.  R  4  Q.  B.  73;  8  B.  &  S.  730;  38  L.  J.  Q.  B.  34; 
17  W.  R.  169  ;  19  L.  T.  409. 
The  presentation  of  a  petition  to  Parliament  against  quack  doctors  is  matter  for 
public  comment. 

Dunne  v.  Andenon,  3  Bing.  88  ;  By.  &  Moo.  287 ;  10  Moore,  407. 
Evidence  given  before  a  Royal  Commission  is  msLiter  publici  jwris,  and  every- 
one has  a  perfect  right  to  criticise  it.    Per  Wickens,  Y.-C,  in 

Mulkcm  V.   Ward,  L.  R.  13  Eq.  622 ;  41  L.  J.  Ch.  464 ;  26  L.  T. 
831. 
So  is  evidence  taken  before  a  Parliamentary  Committee  on  a  local  gas  bilL 

Hedley  v.  BarhWy  4  F.  &  F.  224. 
A  report  of  the  Board  of  Admiralty  upon  the  plans  of  a  naval  architect,  sub- 
mitted to  the  Lords  of  the  Admiralty  for  their  consideration,  is  a  matter  of 
national  interest. 

Henwood  v.  Harrwm,  L.  R  7  C.  P.  606  :  41  L.  J.  C.  P.  206  :  20  W.  R. 
1000  ;  26  L.  T.  938. 
The  appointment  of  a  Roman  Catholic  to  be  Calendarer  of  State  Papers  is  a 
matter  of  public  concern. 

Turnbull  v.  Birdy  2  F.  &  F.  608. 
Lefroy  v.  Btmiaide  (No.  2),  4  L.  R.  Ir.  556. 
All  appointments   by  the   Government   to  any  office  are  matters  of  public 
concern. 

Seymour  y,  BvMerworth,  3  F.  &  F.  372. 
A  newspaper  is  entitled  to  comment  on  the  fact  (if  it  be  one)  that  corrupt 
practices  extensively  prevailed  at  a  recent  parliamentary  election,  so  long  as  it 
does  not  make  charges  against  individuals. 

Wilson  V.  Beed  and  others,  2  F.  &  F.  149. 
A  meeting  assembled  to  hear  a  political  address  by  a  candidate  at  a  parlia- 
mentary election,  and  the  conduct  thereat  of  all  persons  who  take  any  part  in 
such  meeting,  are  fair  subjects  for  bond  fide  discussion  by  a  writer  in  a  public 
newspaper. 

Davis  V.  Duncan,  L.  R.  9  C.  P.  396  ;  43  L.  J.  C.  P.  185 ;  22  W.  R. 
675  ;  30  L.  T.  464. 
The  public  career  of  any  member  of  Parliament,  or  of  any  candidate  for  Par- 
liament, is  of  course  a  matter  of  public  interest  in  the  constituency,  but  not  his 
private  life  and  history.  "  However  large  the  privilege  of  electors  may  be,''  said 
Lord  Denman,  C.J.,  **  it  is  extravagant  to  suppose  that  it  can  justify  the  publica- 
tion to  all  the  world  of  facts  injurious  to  a  person  who  happens  to  stand  in  the 
situation  of  a  candidate." 

Dumombe  v.  Danidl,  8  C.  &  P.  222  ;  2  Jur.  32  ;  1  W.  W.  &  H.  101. 
It  is  submitted  that  the  electors  are  entitled  to  investigate  all  matters  in  the 
past  private  life  of  a  candidate  which,  if  true,  would  prove  him  morally  or 
intellectually  unfit  to  represent  them  in  Parliament ;   but  not  to  state  as  facts 
what  they  only  know  as  rumours. 

Harwood  v.  Sir  J.  Astley,  1  B.  &  P.  N.  R.  47. 
Wisdom  V.  Brown,  1  Times  L.  R.  412. 
Pankhurst  v.  Hamilton,  3  Times  L.  R.  600. 
And  now  '*  any  person  who  before,  or  during  any  parliamentary  election,  shall. 


COMMENTS   ON  JUDICIAL   PROCEEDINGS.  49 

for  the  purpose  of  affectiDg  the  return  of  any  candidate  at  such  election,  make^or 
puhlish  any  false  statement  of  fact  in  relation  to  the  personal  character  or  conduct 
of  such  candidate,  shall  be  guilty  of  an  illegal  practice/'  and  shall  also  be  liable  to 
be  restrained  by  injunction  from  any  repetition  of  such  false  statement. 
58  &  59  Vict.  c.  40,  sd.  1,  2,  &  3  ;  see  post,  p.  449. 
In  America  the  law  on  this  point  varies  greatly  in  the  different  States. 
In  New  York  no  attack  is  allowed  even  on  the  public  character  of  any  public 
officer ;  and  that  the  defendant  honestly  believed  in  the  truth  of  the  charge  is 
no  defence.    No  distinction  is  made  between  a  public  man  and  a  private  citizen. 
Hamilton  v.  Eno,  81  N.  Y.  116. 
Leiois  V.  Few,  5  Johns.  1. 
Boot  V.  King,  7  Cowen,  613  ;  4  Wend.  113. 
So  in  West  Virginia. 

Sweeney  v.  Baker,  13  West  Virginia  K.  158. 
And  in  Massachusetts. 

Commonwealth  v.  Clap,  4  Mass.  103. 
Curtis  V.  Mussey,  6  Gray  (72  Mass.),  261. 
In  Michigan,  the  Supreme  Court  decided  that  "the  public  are  interested  in 
knowing  the  character  of  candidates  for  Congress,  and  while  no  one  can  lawfully 
destroy  the  reputation  of  a  candidate  by  falsehood,  yet,  if  an  honest  mistake  is 
made  in  an  honest  attempt  to  enlighten  the  public,  it  must  reduce  the  damages  to 
a  minimum  if  the  fault  itself  is  not  serious." 

Bailey  v.  Kalamazoo  Publishing  Co.,  40  Mich.  (4  Chaney,)  251. 
Scripps  V.  Foster,  39  Mich.  376  ;  41  Mich.  742. 
In  New  Hampshire,  a  newspaper  may  state  in  good  faiih  and  on  reasonable 
grounds  that  any  public  officer  has  been  guilty  of  official  misconduct. 
Palmar  v.  Concord,  48  N.  H.  211. 
And  in  Iowa  charges  affecting  the  moral  character  of  any  public  men  are  pro- 
tected if  made  in  good  faith  and  on  reasonable  grounds. 
Mott  V.  Dawson,  46  Iowa,  533. 

2.  AdminiHtration  of  Justice. 

The  administration  of  the  law,  the  verdicts  of  juries,  the 
conduct  of  suitors  and  their  witnesses,  are  all  matters  of 
lawful  comment  as  soon  as  the  trial  is  over.  But  no 
observations  on  the  case  are  permitted  during  its  progress. 
Any  comment  pending  action  is  a  contempt  of  court,  by 
whomsoever  made ;  it  is  especially  so  where  the  comment 
is  supplied  by  one  of  the  litigants  or  his  solicitor  or  counsel.  ? 
[Daw  V.  Eley,  L.  R  7  Eq.  49  ;  38  L.  J.  Ch.  113  ;  17  W.  R 
245;  and  ^qq  post,  p.  513.) 

As  soon  as  the  case  is  over,  every  one  has  "  a  right  to  discuss  fairly 
and  hondfideihe  administration  of  justice  as  evidenced  at  this  trial. 
It  is  open  to  him  to  show  that  error  was  committed  on  the  part  of 
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the  judge  or  jury  ;  nay,  further,. for  myself  I  will  say  that  the  judges 
invite  discussion  of  their  acts  in  the  administration  of  the  law,  and  it 
is  a  relief  to  them  to  see  error  pointed  out,  if  it  is.  committed ;  yet, 
whilst  they  invite  the  freest  discussiop,  it  is  not  open  to  a  journalist 
to  impute  comiption."  (Per  Fitzgerald,  J.,  in  -ft.  v.  Sullivan,  11 
Cdx,  C.  C.  57.)  "That  the  administration  ofi  justice  should  bes  made 
•  a  subject  for  the  exercise  of  public  discussion  is  a  matter  of  the  naost 
essential  importance.  But,  on  the  other  hand,  it  behoves  those  whb 
pass  judgment,  and  call  upon  the  public  to  pass'judgmeut,  on  those 
who  are  suitors  to,  or  witnesses  in,  courts,  of. justiqe,  not  to  give 
reckless  vent  to  harsh  and  uncharitable  views  of  the  conduct  of  others ; 
but  to  remember  that  they  are  bound  to  exercise  a  fair  and  honest, 
and  an  impartial  judgment  upon  those  whom  they  hold  up  to  public 
obloquy."  (Per  Cockburn,  C.J.,  in  Woodgate  v.  Ridqut,  4  F.  &  F. 
223,  4.)  "  Writers  in  public  papers  are  of  great  utility,  and  do  great 
benefit  to  the  public  interests  by  watching  the  proceedings  of  coui-ts  of 
justice,  and  fairly  commenting  on  them  if  there  is  anything  that 
calls  for  observation  ;  but  they  should  be  careful,  in  discharging  that 
function,  that  they  do  not  wantonly  assail  the  character  of  others,  or 
impute  criminality  to  them,  and  if  they  do  so,  and  do  not  bring  to  the 
performance  of  the  duty  they  discharge  that  due  regard  for  .the 
interestfl  of  others  which  the  assumption  of  so  important  a  censorship 
necessarily  requires,  they  must  take  the  consequences."  (Per  Cock- 
bum,  C.J.,  in  E.  V.  Tanjield,  42  J.  P.  at  p.  424.) 

Illustrations. 

It  is  not  a  fair  comme;it  on  a  criminal  trial  to  suggest  that  the  prisoner,  though 
acquitted,  was  really  guilty.  " 

Risk  Allah  Bey  v.  JFhitehurst  and  others^  18  L.  T.  615. 
Levns  v.  Walter^  4  B.  &  Aid.  605. 
It  is  not  a  fair  comment  on  any  legal  proceedings  to  insinuate  that  a  particular 
witness  committed  2>erjury  in  the  course  of  them. 

Eoherts  v.  Broum,  10  Bing.  519  ;  4  Moo.  &  S.  407. 
Stiles  V.  Nokes,  S.  C.  Carr  v.  Juries^  7  East,  493  ;  3  Smith,  4^1:  ^ 
Littler  v.  Thomsoriy  2  Beav.  129.  >  , 

FeUcin  v.  HerheH,  33  L.  J.  Ch.  294  ;  10  Jur.  N.  S.  62  ;  12  W.  B.  341, 
332  ;  9  L.  T.  635. 
The  plaintiff  was  a  dissenting  minister.  His  maidservant  gave  birth  to  an 
illegitimate  child  and  accused. him  of  being  its  father.  She  took  out  an  affilia- 
tion summons  against  him,  which  was  dismissed  for  want  of  corroboration..  The 
defendants  inserted  articles  and  letters  in  their  paper,  which  insisted  that  the 
girFs  stoiy  was  true,  and  alluded  to  the  plaintiff* as  "a  gay  deceiver," •  <&;c 
Damages  £2,000.  The  Divisional  Court  refused  to  set  aside  the  verdict  or  to 
reduce  the  amount  of  damages. 

Roberts  v.  Oiven  and  others,  5  Times  L.  R.  11 ;  63  J.  P.  602. 
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A.  nei^aper  mar' comment  on  the  erideace  given  by  any  particular  witness  ia 
any  Inquiry  on  a  matter  of.  public  interest ;  but  may  not  ^o  the  length,  of  declar- 
.inj;  such  evidence  to  be  "  malioiously  or  recklessly  false."  Verdict  for  the  plaintiff. 
Damages  £250,       ,     .  .        ' 

Bedley  v.  Barlow,  4  F.  &  F.  224. 

A  newspaper  niay  comment  on  the  conduct  of  magistrate  in  dismissing  a  ca.«e 
without  hearing  the  whole'of  the  evidence,  or  In  oommitting  the  prisoner  for  trial 
on  insufficient  eTidence ;  ^ut  it  must  not  iijppute  that  in  ip  doing  they  acted 
deliberately  and  pon^iou^ly  from  politict^l  motives.  No  comment  is  admissible 
on  any  £Eu;ts  or  docurnents  which  were  not  put  in  evidence  at  the  trial. 
'  Hibbins  v.  Lee,  4  F.  &  F,  243  r  ll  L.  f .  541.  ' 

The  details  of  a  long  protracted  squabble  between  a  professional  singer  and  a 
great  composer  do  not  become  matters  of  publfc  iuterest,  merely  because  the 
former  ultimately  applies  to  a  police  magiBtrate  for  a  summons  against  the  latter. 
Weldon  v.  Johnson,  Times  for  lAay  27th,  1884. 

The  Morning  Post  published  an  article  on  a  trial  which  had  greatly  exerted 
public  attention,  giving  a  hi)<hly  coloured  account  of  the  conduct  of  the  attorneys 
on  one  sidej  concluding  with  the  -sweeping  oondemnation  :-^  Messrs.  Quirk, 
Gammon,  and  Snap,  were  fairly  equalled,  if  not  outdone,"  alluding  to  the 
notorious  -firm  of  pettifoggfers*  in  "  Ton  Thousand  a  Year.''  This  account  of 
plaiBtiflTs' conduct- was  taken -almost  verbatiih^froii.the  sp&ch  of'^unsel  on  the 
other  side,  and  no  allusion  was  made  .to  the  ^vddeiice  subsequehtly  prod  uced  to 
rebut  his  statements.  Verdict  for  the  plaintiff.  '  Damages  £1,000.^  > 
WoodgaU  v.  RidoiU,  4  F.  &  P.  202.  ""'"" 

3.  Public  Institutions  and  Local  Authorities^ 

The  working  of  all  public  institutions,' such  as  colleges, 
hospitals,  asylums,  .homes,  is  a  matter  of  public  interest, 
especially  where  slidh  institutions  appeal  to  the  public  foi 
subscriptions,  or, £|re  suppoi;ted  by  the  rates,  or  are,  like 
our  Universities,  national  property.  The  management  o:* 
local  affairs  by  the  various  local  authorities,  e.g.,  town 
councils,  schoolboards,.  vestries,  boards  of  guardians,  boards 
of  health,  &c.,  is  a  matter  of  public,  though  it  may  not  be 
of  universal,  concern. 

"Whgitever  is  matter  of  public  concern  when  administered  iu 
one  of  the  government  departments,  is  matter  of  public  concern 
when  administered  by  the  subordinjite: authorities  of.  gir  pa^Vicular  dis- 
trict. It  is  one  of  the  characteristic  features  of  the  government  of 
this  country  that,  instead^  of  being  centralized,  many  important 
branches  of  it  are  commitfed  to  the  conduct  of  local  authoVities. 
Thus,  tlie  business  of  pounties,  and  that  of  cities  and  boroughs,  is,  to 
a  great  extent,^  bpnducted  by  local  and  municipal  government.     It  is 
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not,  therefore,  because  the  matter  under  consideration  is  one  which 
in  its  immediate  consequences  affects  only  a  particular  neighbourhood 
that  it  is  not  a  matter  of  public  concern.  The  management  of  the  poor 
and  the  administration  of  the  poor-law  in  each  local  district  are 
matters  of  public  interest.  In  this  management  the  medical  attend- 
ance on  the  poor  is  matter  of  infinite  moment,  and  consequently  the 
conduct  of  a  medical  oflBcer  of  the  district  may  be  of  the  greatest 
importance  in  that  particular  district,  and  so  may  concern  the  public 
in  general."  (Per  Cockbum,  C.J.,  in  Purcell  v.  Sowler,  2  C.  P.  D.  at 
p.  218  ;  and  see  the  remarks  of  the  same  learned  judge  in  Cox  v. 
Feeney,  4  F.  *&  F.,  at  p.  20.) 

lUustrationa, 

^  The  management  of  the  poor  and  the  administration  of  the  poor-law  in  each 
local  district  are  matters  of  public  interest" 

Per  Cockbum,  C.  J.,  in  Purcell  v.  Sowler,  2  C.  P.  D.  218  ;  46  L.  J.  C.  P. 

308 ;  26  W.  R.  362  ;  36  L.  T.  416. 
And  see  South  Hetton  Coal  Co,  Ld,  v.  North-Eastem  News  Association, 
(1894)  1  Q.  B.  133  ;  63  L.  J.  Q.  B.  293 ;  42  W.  R.  322  ;  69  L.  T. 
844  ;  58  J.  P.  196  ;  9  R.  240. 
The  official  conduct  of  a  way- warden  may  be  freely  criticised  in  the  local  press. 

Harle  v.  Catherall,  14  L.  T.  801. 
The  manner  in  which  a  coroner's  officer  treats  the  poor  relatives  of  the  deceased 
when  serving  them  with  a  summons  for  an  inquest,  and  the  behaviour  of  such 
officer  in  Court,  are  matters  of  public  concern. 

Per  Bowen,  J.,  in  Slieppard  v.  Lloyd,  Daily  Chronicle  for  March  11, 
1882. 
The  Charity  Commissioners  sent  an  inspector  to  inquire  into  the  working  of  a 
medical  coUege  at  Birmingham.     He  made  a  report  containing  passages  defama- 
tory of  the  plaintiff,  one  of  the  professors.     The  mismanagement  of  the  colle^ 
continued  and  increased.    The  warden  at  last  filed  a  bill  to  administer  the  funds 
in  Chancery.     Thereupon  the  defendant,  the  proprietor  of  a  local  paper,  pro- 
cured an  official  coj»y  of  the  report  of  the  inspector,  and  published  it  verbaiim  in 
his  paper.     This  was  nearly  three  years  after  the  report  had  been  written.     The 
plaintiff  contended  that  this  was  a  wanton  revival  of  stale  matter  which  could  not 
be  required  for  public  information  ;  but  Cockbum,  C.  J.,  left  it  to  the  jury  to  say 
whetlier  public  interest  in  the  matter  had  not  rather  increased  than  declined  in 
the  interval.    Verdict  for  the  defendant. 
Cox  v.  Feeney,  4  F.  &  F.  13. 
Bat  the  conduct  of  the  trustee  of  a  private  corporation,  as  such  trustee,  is  not 
a  matter  of  public  interest. 

Wilson  V.  Fitch,  41  Cal.  363. 

4.  Ecclesidstical  Affairs. 

A  bishop's  government  of  his  diocese,  a  rector's  manage- 
ment of  his  parish,  or  of  the  parochial  school,  are  matters 
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of  public  interest.  So  is  the  manner  in  which  public 
worship  is  celebrated  in  the  Established  Church.  But  a 
charitable  organization  privately  established  by  the  rector 
in  the  parish  is  not  a  fit  subject  for  public  comment. 

Illustrations. 

The  press  may  comment  on  the  fact  that  the  incnmbent  of  a  parish  has,  con- 
trary to  the  wishes  of  the  churchwarden,  allowed  books  to  be  sold  in  the  church 
during  service,  and  cooked  a  chop  in  the  vestry  after  the  service  was  over. 

Kelly  v.  Tinling,  L.  R.  1  Q.  B.  699  ;  35  L.  J.  Q.  B.  231 ;  14  W.  R. 
51  ;  13  L.  T.  255  ;  12  Jur.  N.  S.  940. 
But  where  a  vicar  started  a  clothing  society  in  his  parish,  expressly  excluding 
all  Dissenters  from  its  benefits,  it  was  held  that  this  was  essentially  a  private 
society,  the  members  of  which  might  manage  it  as  they  pleased,  without  being 
called  to  account  by  anyone  outside  :  and  that  therefore  a  Dissenting  organ  was 
not  justified  in  commenting  on  the  limits  which  the  vicar  had  imposed  on  the 
desire  of  his  parishioners  to  clothe  the  poor. 

Gathercole  v.  Miall,  15  M.  &  W.  319  ;    15  L.  J.  Ex.  179  ;   10  Jur. 

337. 
And  pee  JValher  v.  Broaden,  19  C.  B.  N.  S.  65  ;    11  Jur.  N.  S.  671  ; 

13  W.  R809;  12  L.  T.  495. 
Booth  v.  Briscoe  (C.  A.)  2  Q.  B.  D.  496  ;  25  W.  R.  838. 
The  court  in  Gather coU  v.  Miall,  were  equally  divided  on  the  question  whether 
sermons  preached  in  open  church,  but  not  printed  and  published,  were  matter  for 
public  comment.    If  the  sermon  itself  dealt  with  matters  of  public  interest,  I 
apprehend  it  would  be. 

5.  Books,  Pictures,  dc. 

"A  man  who  publishes  a  book  challenges  criticisuL" 
(Per  Cockburn,  C.  J.,  in  Strauss  v.  Francis,  4  F.  &  F.  1114; 
15  L.  T.  675.)  Therefore  all  fair  and  honest  criticism  on 
any  published  book  is  not  libellous.  But  the  critic  must 
not  go  out  of  his  way  to  attack  the  private  character  of  the 
author.  {Fraser  v.  Berheley,  7  C.  &  P.  621.)  So,  too,  it 
is  not  libellous  fairly  and  honestly  to  criticise  a  painting 
publicly  exhibited,  or  the  architecture  of  any  public  build- 
ing, however  strong  the  terms  of  censure  used  may  be. 
(Thompson  v.  Shackell^  Moo.  &  Mai.  187.) 

Illustrations, 

The  Athenaum  published  a  critique  on  a  novel  written  by  the  plaintiff,  de- 
scribing it  as  "the  very  worst  attempt  at  a  novel  that  has  ever  been  perpetrated," 
and  conntienting  severely  on  'Mts  inanity,  self-complacency,  and  vulgarity,  its 
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profanity,  ite  indelicacy'  (to  use  no  stronger  word),  its  display  of  bad  Latin,  bad 
French,  bad  German,  and  bad  English,*'  and  its  abuse  of  persons  living  and  dead. 
After  Erie,  C.  J.,  had  summed  up  the  case,  the  plaintiff  withdrew  a  juror. 
.     Strauss  v.  Francis  (No.  1),  4  F.  &  F.  939. 
See  Sir  John  Carr  v.  Hood,  1  Camp.  356,  n. 
The  Athencmm  thereupon  published  another  article  stating  their  reason  for 
consenting  to  the  withdrawal  of  a  juror,  which  was  in  fact  that  they  consideied 
the  plaintiff  would  have  been  unable  to  have  paid  them  their  costs,  had  they 
gained  a  verdict.    The  plaintiff  thereupon  brought  another  action  which  was 
tried  before  Cockbum,  C.  J.,  and  the  jury  found  a  verdict  for  the  defendants. 
Strauss  v.  Francis  (No.  2),  4  F.  &  F.'llO?  ;  15  L.  T.  674. 
To  accuse  a  dramatic  author  falsely  of  having  written  an  immoral  play  is  a  libel 
on  him,  not  fair  comment  on  his  play. 

Merivale  and  wife  v.  Garstm  (Q  A.)  20  Q.  B.  D.  275  ;  36  W.  R.  231 ; 
68  L.  T.  331  ;  62  J.  P,  261. 
It  is  doubtful  how  far  a  book  printed  for  private  circulation  only,  may  be 
criticised. 

Per  Pollock,  C.  B.,  in  Gathercole  v.  Miall,  15  M.  &  W.  334  ;  15  L.  J. 
Ex.  179  ;  10  Jur.  337. 
A  comic  picture  of.  the  author  of  a  book,  as  author,  bowing  beneath  the  weight 
of  his  volume,  is  no  lil^l ;  though  a  personal  caricature  of  him  as  he  appeared 
in  private  life  woulc^  be. 

Sir  John  Carr  v.  Hood,  1  Camp.  365,  n. 
The  articles  which  appear  in  a  newspaper  and  its  general  tone  and  style  may 
be  the  subject  of  adverse  criticism,  as  well  as  any  other  literary  production  ;  but 
no  attack  should  be  made  on  the  private  character  of  any  writer  on  its  staff. 
Heriot  v.  Stuart,  1  Esp.  437. 
Stuart  V.  Lovell,  2  Stark.  93. 

Campbell  v  Spottiswoode,  3  F.  &  F.  421  ;  32  L.  J.  Q.  B.  185  ;  3  B.  &  S. 
769  ;  9  Jur.  N.  S.  1069  ;  11  W.  R.  569  ;  8  L.  T.  201. 
The  greatest  art  critic  of  the  day  wrote  and  pjiblished  in  Fors  Clavigera  an 
article  on  the  pictures  in  the  Grosvenor  Galleiy,  in  which  the  following  passage 
occurred  :  "  Lastly,  the  mannerisms  and  errors  of  these  pictures  [alluding  to  the 
pictures  of  Mr.  Burne  Jones],  whatever  may  be  their  extent,  are  never  affected  or 
indolent.  The  work  is  natural  to  the  painter,  however  strange  to  us»  and  is 
wrought  with  the  utmost  conscience  of  care,  however  far  to  his  own  or  our  desire 
the  result  may  yet  be  incomplete.  Scarcely  as  much  can  be  said  for  any  other 
pictures  of  the  modem  school ;  their  eccentricities  are  almost  always  in  some 
degree  forced,  and  their  imperfections  gratuitously,  if  not  impertinently,  indulged. 
For  Mr.  Whistler's  own  sake,  no  less  than  for  the  protection  of  the  purchaser,  Sir 
Coutts  Lindsay  ought  not  to  have  admitted  works  into  the  gallery  in  which  the 
ill-educated  conceit  of  the  artist  so  nearly  approached  the  aspect  of  wilful  innpos- 
tii^e.  I  have  seen  and  heard  much  of  cockney  impudence  before  now,  but  never 
expected  to  hear  a  coxcomb  ask  200  guineas  for  flinging  a  pot  of  paint  in  the 
public's  face."  The  jury  considered  the  words  "wilful  imposture"  as  just  over- 
stepping the  line  of  fair  criticism,  and  found  a  verdict  for  the  plaintiff ;  damages 
one  farthing.    Each  party  had  to  pay  his  own  costs. 

JVhistler  v.  Ruskin,  Times  for  Nov.  26th  and  27th,  1878.    . 
Thompsotk-^,  Shackell,  Moo.  &  Mai.  187. 
The  plaintiff  was  a  professor  of  architecture  in  the  Royal  Academy.      The 
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defendant  published  an  account  of  a  new  order  of  architecture  called  "the 
Bceotian,"  said  to  be  invented  by  the  plaintiff,  whom  he  temed  ''the  Boeotian 
professor."  He  set  forth  several  absurd  principles  as  the  rules  of  this  new  order, 
illustrating  them  by  examples  of  buildings  all  of  which  were  the  works  of  the 
plaintiff.  The  jury,  under  the  direction  of  Lord  Tentenien,  C.  J.,  found  a  verdict 
for  the  defendant. 

Soane  v.  Knight,  Moo.  &  Mai.  74. 

And  see  Gott  v.  PttUifer,  122  Mass.  235. 

Cooper  V.  Stone,  24  Wend.  434. 

6.   Theatres,  Concerts,  and  Public  Entertainments. 

All  theatrical  and  musical   performances,  flower-shows, 

public  balls,  &c.,  may  be  freely  criticised,  provided  that  the 

comments  be  not  malevolent,  and  no  misstatement  of  fact 

be  made. 

lUtLstrations. 

The  prosecutor,  who  was  wholly  unconnected  with  the  stage,  got  up  what  he 
called  "  a  Dramatic  Ball."  The  company  was  disorderly  and  far  from  select.  No 
actor  or  actress  of  any  reputation  was  present  at  the  ball,  or  took  any  share  in  the 
arrangements.  The  Era,  the  special  organ  of  the  theatrical  profession,  published 
an  indignant  article,  commenting  severely  on  the  conduct  of  the  prosecutor  in 
starting  such  a  ball  for  his  own  profit,  and  particularly  in  calling  such  an 
assembly  "a  Dramatic  Ball."  See  the  article,  44  J.  P.  377.  Criminal  pro- 
ceedings  were  taken  against  the  editor  of  the  Era,  but  the  jury  found  him  Not 
guilty. 

R.  V.  Lfdger,  Times  for  Jan.  14th,  1880. 

And  see  Dihdin  v.  Sioan  and  Boitock,  1  Esp.  28. 
The  defendant  wrote  an  article  in  a  newspaper  advising  an  actor  to  return  to 
'^his  old  profession,  that  of  a  waiter."    This  actor  had  never  been  a  waiter. 
Damages  ;£100. 

Duplany  v.  Davie,  3  Times  L.  R.  184. 
A  newspaper,  commenting  on  a  flower-show,  denounced  one  exhibitor  by  name 
M  "  a  beggarly  souV'  "  famous  in  all  sorts  of  dirty  work,"  and  spoke  of  "  the 
tricks  by  which  he  and  a*  few  like  him  used  to  secure  prizes "  as  being  now 
'*  broken  in  upon  by  some  judges  more  honest  than  usuaL"  Such  remarks  are 
clearly  not  fair  criticism  on  the  flower-show. 

Green  v.  Chapman,  4  Bing.  N.  C.  92  ;  5  Scott,  340. 
The  plaintiff,  the  proprietor  of  Zadkiel's  Almanac,  had  a  ball  of  crystal  by 
means  of  which  he  pretended  to  tell  what  was  going  on  in  the  other  world.  The 
J^Uy  Telegraph  published  a  letter  which  stated  that  the  plaintiff  had  "  gulled  " 
many  of  the  nobility  with  this  crystal  ball,  that^he  took  money  for  "  these  profane 
acts,  and  made  a  good  thing  of  it."  Cockbum,  C.  J.,  directed  the  jury  that,  a 
newspaper  might  expose  what  it  deemed  an  imposition  on  the  public  ;  but  tliat 
this  letter  amounted  to  a  charge  that  the  plaintiff  had  made  money  by  wilful  and 
^udulent  misrepresentations,  a  charge  which  should  not  be  made  without  fair 
grounds.    Verdict  for  the  plaintiff.    Damages  one  farthiAjp/ 

Morrison  v.  Belcher,  3  F.  &  F.  614. 
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7.  Other  Appeals  to  the  Public. 

A  man  may  by  his  conduct  bring  himself,  or  his  inventions, 
or  the  goods  in  which  he  deals,  within  the  rule  relating  to 
matters  of  public  interest.  This  is  so  when  a  vendor 
advertises  some  new  invention,  or  distributes  handbills  or 
circulars  recommending  the  public  to  purchase  his  wares. 

Again,  where  a  man  appeals  to  the  public  by  writing 
letters  to  the  newspaper,  either  to  expose  what  he  deems 
abuses,  or  to  call  attention  to  his  own  particular  grievances, 
he  cannot  complain  if  the  editor  inserts  other  letters  in 
answer  to  his  own,  refuting  his  charges,  and  denying  his 
facts.  A  man  who  has  commenced  a  newspaper  warfare 
cannot  complain  if  he  gets  the  worst  of  it.  But  if  such 
answer  goes  further,  and  touches  on  fresh  matter  in  no 
way  connected  with  the  plaintiflTs  original  letter,  or  un- 
necessarily assails  the  plaintiflTs  private  character,  then  it 
ceases  to  be  an  answer ;  it  becomes  a  counter-charge,  and 
if  defamatory  will  be  deemed  a  libel. 

And  generally  when  a  man  puts  himself  prominently 
forward  in  any  way,  and  acquires  for  a  time  a  (^iwm-public 
position,  he  cannot  escape  the  necessary  consequence — the 
free  expression  of  pubUc  opinion.  Whoever  seeks  notoriety, 
or  invites  public  attention,  is  said  to  challenge  public 
criticism ;  and  he  cannot  resort  to  the  law  courts  if  that 
criticism  be  less  favourable  than  he  anticipated. 

Illustration's. 

A  medical  man  who  had  obtained  a  diploma  and  the  degree  of  M.D.  from 
America  advertised  most  extensively  a  new  and  infallible  cure  for  consumption. 
The  Pall  Mall  Gazette  published  a  leading  article  on  the  subject  of  such  advertise- 
ments, in  which  they  called  the  advertiser  a  qUack  and  an  impostor,  and  com- 
pared him  to  "  scoundrels  who  pass  bad  coin."  The  jury  gave  the  plaintiff  one 
farthing  damages. 

Hunter  v.  Sharpe,  4  F.  &  F.  983 ;  16  L.  T.  421. 

And  see  Morriton  and  ano  titer  v.  Harmer  and  another y  3  Bing.  N.  C. 
759  ;  4  Scott,  524  ;  3  Hodges,  108. 
A  marine  store  dealer  extensively  circulated  a  handbill  setting  forth  the  high 
prices  he  was  prepared   to   give   for  kitchen  stuff,  rags,  bones,  oilcloth,  brass, 
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copper,  lead,  plated  metals,  horsehair,  and  old  clotheB.  An  aldemian  sitting  as 
magistrate  at  Quildhall  denounced  this  handbill^  as  offering  great  inducements 
to  servants  to  rob  their  masters.  The  alderman's  remarks,  together  with  the 
handbill  itnelf  verbatim,  were  published  in  the  Daily  Telegraphy  with  a  heading 
"Encouraging  Servants  to  Bob  their  Masters,"  and  also  a  leading  article  in 
the  same  strain.  The  jury,  under  the  direction  of  Erie,  C.  J.,  found  a  verdict 
for  the  defendant. 

Paris  V.  Levy,  9  C.  B.  N.  S.   342  ;  30  L.  J.  C.  P.   11  ;  3  L.   T.  324  ; 

9  W.  B.  71  ;  7  Jur.  N.  S.  289 ;  and  (at  Nisi  Prius)  2  F.  &  F.  71. 
And  see  Eastwood  v.  Holmes,  1  J?'.  &  F.  347. 

Jeniier  and  another  v.  A* Beckett,  L.  B.  7  Q.  B.  11 ;  41  L.  J.  Q.  B.  14  ; 
20  W.  R  181  ;  25  L.  T.  464. 
Two  clergymen  were  engaged  in  a  controversy ;  one,  the  plaintiff,  wrote  a 
pamphlet ;  subsequently  he  published  a  "  collection  of  opinions  of  the  press  ** 
on  his  own  pamphlet,  including  an  inaccurate  or  garbled  extract  from  an 
article  which  had  appeared  in  the  defendant's  newspaper.  The  defendant 
thereupon  felt  it  his  duty,  in  justice  to  the  other  clergyman,  to  publish  an 
article  in  his  newspaper  exposing  the  inaccuracy  of  the  extract  as  given  by  the 
plaintiff,  and  accusing  him  of  purposely  adding  some  pasmges  and  suppreasing 
others,  so  as  to  entirely  alter  the  sense.  Erie,  C.  J.,  pointed  out  to  the  jury 
that  the  defendant  was  maintaining  the  truth,  and  that  although  he  was  led  into 
exaggerated  language,  the  plaintiff  had  also  used  exaggerated  language  himself. 
Verdict  for  the  defendant. 

Hibbs  V.  IViMnson,  1  F.  &  F.  608. 
But  where  the  editor  of  the  Lancet  attacked  the  editor  of  a  rival  paper,  the 
London  Medical  and  Physical  Journal,  by  rancorous  aspersions  on  his  private 
character,  the  plaintiff  recovered  a  verdict ;  damages  £6. 
Macleod  v.  JVakley,  3  C.  &P.  311. 
So  wherever  a  man  calls  public  attention  to  his  own  grievances  or  those  of 
hia  class,  whether  by  letters  in   a  newHpaper,  by  speeches  at  public  meetings, 
or  by  the  publication   of  pamphlets,  he    must  expect   to   have   his  assertions 
challenged,  the  existence  of  his  grievances  denied,  and  himself  ridiculed  and 
assailed. 

Odger  v.  Mortim^er,  28  L.  T.  472. 
Kaenig  v.  Ritchie,  3  F,  &  F.  413. 
R,  V.  Veley,  4  F.  &  F.  1117. 
(/DoTioghw  V.  Hussey,  Ir.  B.  5  C.  L.  124. 
Dwyer  v.  Esmonde,  2  L.  B.  (Ir.)  243. 
But  where  the  defendant  in  answering  a  letter  which  the  plaintiff  has  sent  to 
the  paper,  does  not  confine  himself  to  rebutting  the   plaintiff's  assertions,  but 
retorts  upon  tlie  plaintiff  by  inquiring  into  his  antecedents,  and  indulging  in 
other  uncalled  for  personalities,  the  defendant  will  be  held  liable  ;    for   such 
imputations  are  neither  a  proper  answer  to,  nor  a  fair  comment  on,  the  plaintiff's 
speech  or  letter. 

Murphy  v.  HaXpin,  Ir.  B.  8  C.  L.  127. 

Three  clergymen  of  the  Church  of  England,  residing  near   Swansea,  being 

Conservatives,  chose  to  attend  a  meeting  of   the   supporters   of  the    Liberal 

candidate   for   Swansea ;    they   behaved   in    an  excited    manner,   hissed    and 

interrupted  the  speakers,  and  had  eventually  to  be  removed  from  the  room  by 
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two  policemen.  Held  Uiat  such  conduct  might  fairly  be  commented  on  In  the 
local  newspapers;  and  that  even  a  remark  that  '^ appearances  were  certainly 
consistent  with  the  belief  that  they  had  imbibed  rather  freely  of  the  cup  that 
inebriates ''  was  not,  under  the  circumstances,  a  libel. 

Davis  V.  Dwiean,  L.  R.  9  C.  P.  396  ;  43  L.  J.  C.  P.  186  ;  22  W.  R. 
675 ;  30  L.  T.  464. 


CHAPTER    III. 

SLANDER. 

Words  which  are  clearly  defamatory  when  written  and 
published  may  not  be  actionable  when  merely  spoken. 
The  reasons  for  the  distinction  have  been  already  discussed, 
ante,  pp.  3,  4.  Spoken  defamatory  words  are  actionable 
whenever  special  damage  has  in  fact  resulted  from  their  use. 
They  are  also  actionable  when  the  imputation  ciast  by 
them  on  the  plaintiff  is  on  the  face  of  it  so  injurious  that 
the  Court  will  presume,  without  any  proof,  that  his  reputa- 
tion has  been  thereby  impaired.  And  the  Court  will  so 
presume  in  four  cases  : — 

I.  Where  the   words  charge  the   plaintiff  with    the 
commission  of  a  crime  ;  or, 

II.  Impute  to  him  a  contagious  or  infectious  disease 
tending  to  exclude  him  from  society ;  or, 

III.  Are  spoken  of  him  in  the  way  of  his  office,  profes- 
sion, or  trade ;  or,* 

IV.  Impute  unchastity  or  adultery  to  any  woman  or 
girl. 

In  no  other  case  are  spoken  words  defamatory,  unless 
tbey  have  caused  some  special  damage  to  the  plaintiff. 

I.    Where  the  Words  impute  a  Crime. 

Spoken  words  which  impute  that  the  plaintiff  has  been 
guilty  of  a  crime  punishable  with  imprisonment  are  action- 
able without  proof  of  special  damage.  If  the  offence 
imputed  be  only  punishable  by  penalty  or  fine,  the  words 
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will  not  be  actionable  per  se.    ( Webb  v.  Beavan,  11  Q.  B.  D. 
609  ;  52  L.  J.  Q.  B.  544 ;  49  L.  T.  201 ;  47  J.  P.  488.) 

It  has  been  usual  hitherto  to  state  that  words  which  impute  an 
indictable  offence  are  actionable  per  ae,  as  all  indictable  offences  are 
punishable  with  imprisonment.  But  there  now  are  many  offences 
which  are  not  indictable  and  yet  are  punishable  summarily  with  im- 
prisonment in  the  first  instance ;  so  the  above  appears  a  more  accurate 
statement  of  the  law.  Words  which  merely  impute  an  offence  for 
which  a  magistrate  can  only  inflict  imprisonment  in  default  of  pay- 
ment of  a  fine  imposed  are  not,  T  apprehend,  actionable  per  se. 
Words  imputing  to  a  licensed  victualler  that  he  had  been  guilty  of  an 
offence  against  the  Licensing  Acts  would  be  actionable,  as  spoken  of 
him  in  the  way  of  his  trade;  and  so  would  words  spoken  of  a  daii-y- 
man  or  grocer  falsely  alleging  that  he  had  been  convicted  under  the 
Sale  of  Food  and  Drugs  Act,  1875. 

There  has  been  considerable  fluctuation  of  opinion  as  to  the  exact 
limits  of  this  rule.  In  Queen  Elizabeth's  days  some  judges  con- 
sidered that  words  were  actionable  which  imputed  to  the  plaintiff 
conduct  which  would  be  sufficient  ground  for  binding  him  over  to 
good  behaviour.  (See  Sir  Edward  Bray  v.  Andrews  (1564),  Moore, 
63  ;  Lady  Cockaine's  Case  (1586),  Cro.  Eliz.  49  ;  Tibbott  v.  Haymea 
(1590),  Cro.  Eliz.  191).  In  Queen  Anne's  reign,  on  the  other  hand, 
Holt,  C.J.,  in  Ogden  v.  Turner,  6  Mod,  104  ;  Holt,  40  ;  2  Salk.  696, 
lays  it  down  that  every  charge  of  treason  or  felony  is  actionable,  but 
not  every  charge  of  misdemeanour,  only  of  such  as  entail  a  "  scanda- 
lous "  and  *'  infamous  "  punishment.  I  presume,  however,  this  would 
include  all  indictable  misdemeanours,  except  such  semi-civil  proceed- 
ings as  an  indictment  for  the  obstruction  or  non-repair  of  a  highway. 

It  is  not  necessary  that  the  defendant  should  specify  the  crime 
imputed,  if  it  is  clear  that  the  plaintiff  is  accused  of  some  crime 
punishable  with  imprisonment.  An  innuendo,  "meaning  thereby 
that  the  plaintiff  had  been  and  was  guilty  of  having  committed  some 
criminal  offence  or  offences,"  was  held  sufficient  in  Webb  v.  Beavan, 
11  Q.  B.  D.  609 ;  52  L.  J.  Q.  B.  544 ;  49  L.  T.  201 ;  47  J.  P.  488. 

Illu8trati<yn8, 

A  general  charge  of  felony  is  actionable,  though  it  does  not  specify  any  par- 
ticular felony.    E.g.  : 
"  If  you  had  had  your  deserts,  you  would  have  been  hanged  before  now." 

Donne*s  CaWf  Cro.  Eliz.  62. 
"  You  have  committed  an  act  for  which  I  can  transport  you.** 

OuHis  v.  Ourtis,  10  Bmg.  477  ;  3  M.  &  Scott,  819  ;  4  M.  &  Scott,  337. 
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"  You  have  done  many  thlDgs  for  which  you  ought  to  be  hanged,  and  I  will 
have  you  hanged." 

Francis  v.  Raose,  3  M.  &  W.  191 ;  1  H.  &  H.  36. 
"  I  ha?e  got  a  warrant  i'or  Tempest     I  shall  transport  him  for  felony.'' 

Tempest  v.  ChawherSy  1  Stark.  67. 
"  I  will  lock  you  up  in  Gloucester  gaol  next  week.    I  know  enough  to  put 
you  there." 

JVebbv.  Beavan,  11  Q.  B.  D.  609  ;  52  L.  J.  Q.  B.  644 ;  49  L.  T.  201  ; 
47  J.  P.  488. 
So  are  all  charges  of  specific  felonies.    E,g.  : 
Assault  with  intent  to  rob  : — 

Lewknor  v.  GrucfUey  and  wife^  Cro.  Car.  140. 
Attempt  to  murder  : — 

Scot  et  ttx.  V.  HUliar,  Lane,  98  ;  1  Vin.  Abr.  440. 

Preston  v.  Pinder,  Cro.  Eliz.  308. 
Bigamy  : — 

Heming  et  ux.  v.  Power,  10  M.  &  W.  664. 

DeLany  v.  Jones^  4  Esp.  191. 
Demanding  money  with  menaces  : — 

Neve  V.  CrosSy  Sty.  350. 
Embezzlement : — 

WiUianut  v.  Stott,  1  C.  &  M.  676  ;  3  Tyrw.  688. 
Forgery  :— 

BacU  y.  BaggerUy,  Cro.  Car.  326. 

Jones  V.  Heme,  2  Wils.  87. 
Housebreaking : — 

Sofmers  v.  House^  Holt,  39  ;  Skin.  364. 
Larceny  : — 

Foster  v.  Browning y  Cro.  Jac.  688. 

Baker  v.  Pierce,  2  Ld.  Raym.  959  ;  Holt,  654  ;  6  Mod.  23 ;  2  Salk. 
695. 

Slowman  v.  Dutton,  10  Bing.  402. 

TonUinson  y.  BriUUbank,  4  B.  &  Ad.  630  ;  1  N.  &  M.  455. 
Manslaughter : — 

Ford  V.  Primrose,  5  D.  &  R.  287. 

Edsall  V.  Russell,  4  M.  &  G.  1090  ;  5  Scott,  N.  R.  801  ;  2  Dowl.  N.  S. 
641  ;  12  L.  J.  C.  P.  4  ;  6  Jur.  996. 
Murder : — 

Peake  v.  Oldham,  Cowp.  275  ;  S,  C,  sub  nom.  Oldham  v.  Peake,  2  W. 
Bl.  959. 

Button  v.  Hayward,  8  Mod.  24. 
Beceiving  stolen  goods,  knowing  them  to  have  been  stolen  : — 

Brigg's  Case,  Godb.  157. 

Clark^s  Case  de  Dorchester,  2  Rollers  Rep.  136. 

Alfred  v.  Farlow,  8  Q.  B.  854  ;  15  L.  J.  Q.  B.  258  ;  10  Jur.  714. 
Robbery : — 

Laurrence  v.  Woodvjard,  Cro.  Car.  277  ;  1  Roll.  Abr.  74 

Rowcliffe  V.  Edmonds  et  ttx.,  7  M.  &  W.  12  ;  4  Jur.  684. 
Treason: — 

Sir  WiUiam,  Waldegra/oe  v.  Ralph  Agas,  Cro.  Eliz.  191. 
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Stapkton  V.  Frier,  Cro.  Eliz.  251. 
Fry  V.  Came,  8  Mod.  283. 
Unnatural  offences  ;—  .  ,  : 

''.    TJumpson  v.  Nye,  16  Q.,B.  175  ;  20  L.  J.  Q.  B.  86  ;  15  Jur,  285.  • 
JVoolnoth  V.  Meadows,  6  East,  463  ;.  2  Smith,  2S. 
o    .       Colmau  Y.lGodivin,  3  Dougl.  9Q  ;.2  B..&  C.  285,  n.      .      .  : 
So  it  is  actionable  without  proof  of  special  damage  to  charge  anoth^  with  the 
comml^ii^'  of  the  foUb^rin^  misd^n^eanoutis  \^—      '  .   .  ' ; 

Bribery  and  corruption  : —  ..'.'.  .;. 

Bendish  v.  Lindsay,  ll:^od.  194. 
Cheating  at  cards : —  *  - 

Gordon  Gumming  v.  Green  Und  others,  7  Times  I^.  R.  408. 
Conspiracy : — 

Tibhott  v..  Haynes,Cro^Mi^.  191. 
Keeping  a  bawdy-house : — 

Brayne  v.  Cooper,  5 '  M.  &  W.  249. 
Huckle  V.  Reynold^,  7.0.  B.  N.  S.  114.       .    . 
Libel  :—  .....  ; 

Sir  William  Russell  v.  lAgon,  1  Roll.  Abr.  46  ;  1  Vin.  Abr.'  423. 
Peijury  : — 

Ceely  v.  Hoskins,  Cro.  Car.  609. 
Holt  V.  ScholefUldy  6  T.  R.  691, 
Roberts  v.  Camden,  9  East,  93.  .-  : 

Even  in  an  ecclesiastical  Court/ ^  .-,  ' 

Shaw  V.  Thompson,  Cro.  Eliz.  6Q9 

Soliciting  another  to  commit  a  crime  : — 

Sir  Thomas  Cockaine  and.  wife  y.  Witnam,  Cro.  Eliz.  49.  . 
Leversage  v.  Smith,  Cro.  Eliz.  710.  —  : 

Tibbott  V.  Haynes,  Cro.  Eljz.  191.    .    ' 
.  .  ;     Pffmt  V;  ^i>iiidfoTd,  Crp..  Eliz^  747.  .  . 

Deane  v.  Eton,  1  Buls.  201.  .•    j 

Sir  Harbert  Crofts  v.  Brovm,  3.  Buls.  167. 
Subornation  of.  peijury  t-^  . 

Guerdon  v.  JVinterstud,  Cro.  Eliz.  308. 
Harris  v.  Dixon,  Cro.  Jac..l58. 
Bridges  v»  Playdel,  Browiil.  &  Golds.  2. 

Harrison  v.  Thomborough,  10  Mod..  196;.  Gilbert^s  Cases  in  Law  & 
Eq.  114.  -         • 

•  Where  Ih^  Wdrds  impute  merely  a:  trespass  in  .pursuit  of  game,  punishable 
primarily  by  fine  alone,  no  action  lies  without  proof  of  special  damage,  although 
imprisonment  in  the  pillory  may  be  inflicted  in  default  of.  payment  of  the  fine 
(3  Wm.  &  M.  c.  10)1  I    '     •  «      '  •  • 

Ogden  v.  Turner  (1705),  6  Mod.  104 ;  Salk.  696 ;  Holt,  40. 
[Certain  dicta  in  this  <;ase  wiMch  appear  to  go  further,  were  disapproved  of  by 
De  Grey,'  C.J.,  m  3  "Wils.  186,  and- must  be  now -considered  as>bad  law.] 

Where  the  words  imputed  an  offence  against  the  Fishery  Acts,  punishable  only 
by  fine  and  forfertui'e  ofthe  nets  and -infitruinents  used  :  Hdd',  thuit  no  action  lay 
without  proof  of  apteral  dawage.- 

McCabe  v.  Foot,  Irt  Ir.  Jur.  (Vol.  xi.  N.  S.)  287 ;  15  L.  T.  116. 
Defendant  charged  plaiiKilT  with  a  breach  of  the  9th  bye-law  of  the  Great 
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Western  Bailway  Company^  which  is  punishable  with  a  penalty  of  408.  only. 
Field,  J.,  held  that  no  action  lay. 

Prestm  v.  De  Windt,  Times  for  July  7th,  1884. 
In  Maryland  adultery  is  still  an  oifence  against  the  State ;  but  punishable 
only  by  line.    Hence  to  impute  adultery  to  a  married  woman  is  not  actionable 
there.    (I  believe  this  is  the  only  one  of  the  United  States  in  which  the  law 
is  so.) 

Griffin  v.  Mo&rey  43  Maryland,  246. 

i^fer  Y.  A  halt,  48  Maryland,  171 ;  30  Amer.  Rep.  456. 
Words  which  merely  impute  a  criminal  Intention,  not  yet  put  into  action,  are 
not  actionable.  Guilty  thoughts  are  not  a  crime.  But  as  soon  as  any  step  is 
taken  to  carry  out  such  intention,  as  soon  as  any  overt  act  is  done,  an  attempt 
to  commit  a  crime  has  been  made  ;  and  every, attempt  to  commit  an  indictable 
offence  is  at  common  law  a  misdemeanour,  and  in  itself  indictable.  (Per  Lord 
Mansfield  in  R.  v.  Scofield  (1784^  Caldecott,  397.)  To  impute  such  an  attempt 
is  therefore  clearly  actionable. 

Harrison  v.  Strcttton,  4  Esp.  217. 
Words  imputing  a  purely  military  offence  are  not  actionable  without  proof  of 
special  damage. 

HoUingwJorth  v.  Shaw,  19  Ohio  St.  430. 

But  where  the  speaker  makes  no  definite  charge  of  crime, 
but  uses  words  which  merely  disclose  a  doubt  or  suspicion 
that  is  in  his  mind,  no  action  Ues,  without  proof  of  special 
damage. 

nitistrations. 

The  clerk  of  the  crown  for  the  Island  of  Grenada  said  of  the  plaintiff,  "  He  lies 
here  under  suspicion  of  having  murdered  a  man  named  Emanuel  Vancrossen  at  the 
Spout  some  years  ago,"  and  also,  "  Haven't  you  heard  that  Charles  Simmons  is 
suspected  of  having  murdered  one  Vancrossen,  his  brother-in-law  ?  A  proclama- 
tion offering  a  reward  for  the  apprehension  of  the  murderer  is  now  in  my  office, 
and  there  is  only  one  link  wanting  to  complete  the  case."  Held,  that  this 
amounted  at  the  most  to  words  of  mere  suspicion,  and  that  no  action  lay. 

Simmons  v.  Mitchelly  6  App.  Cas.  166 ;  50  L.  J.  P.  C.  11  ;  29  W.  R. 
401  ;  43  L.  T.  710  ;  45  J.  P.  237. 
The  following  words  do  not  amount  to  a  charge  of  larceny  : — 
"  You  as  good  as  stole  the  canoe.'' 

Stokes  V.  Arey,  8  Jones  (North  Carolina),  66. 
Or,  **  A  man  that  would  do  that  would  steal.'' 

Stees  V.  Kemble,  3  Casey  (27  Penns.  St.)  112. 
The  words,  **  I  will  take  him  to  Bow  Street  on  a  charge  of  forgery,"  are  not 
actionable,  for  they  do  not  necessarily  mean  that  the  plaintiff  had  commiUed  any 
felony. 

Harrison  v.  King,  4  Price,  46  ;  7  Taunt.  431. 
The  words  "  I  charge  him  with  felony,"  were  held  insufficient  in  three  cases. 
Poland  y.  Mason  (1620),  Hob.  305,  326. 
WTueler  v.  Poplestone  (1624),  1  Roll.  Abr.  72. 
King  v.  Merrick  (1626),  Pophani,  210  j  Latch,  176  ;  1  Roll.  Abr.  73. 
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But,  ^'Bear  witness,  my  mastere,  I  arrest  him  of  felony,''  was  held  suffi- 
cient in 

Serle  v.  Maunder  (1620),  1  Roll.  Abr.  72. 
The  words  were,  "  I  have  a  suspicion  that  you  and  Bone  have  robbed  my 
house,  and  therefore  I  take  you  into  custody.''  At  the  trial,  Pollock,  C.B.,  told 
the  jury  that  if  they  found  that  the  defendant  meant  to  impute  to  the  plaintiff 
an  absolute  charge  of  (elony,  in  such  case  the  plaintiff  was  entitled  to  the  verdict ; 
but,  on  the  other  hand,  if  they  should  think  that  he  imputed  a  mere  suspicion  of 
felony,  the  defendant  would  be  entitled  to  the  verdict.  Verdict  for  defendant 
Held^  that  the  direction  and  the  verdict  were  right. 

Tozer  V.  Afashford,  6  Ex.  539  ;  20  L.  J.  Ex.  225. 
But  the  words  *'  I  have  got  a  warrant  for  Tempest.     1  will  advertise  a  reward 
for  20  guineas  to  apprehend  him.     I  shall  transport  him  for  felony,*'  were  pro- 
perly found  by  the  jury  to  amount  to  a  substantive  charge  of  felony. 

Tempest  v.  CharriberSy  I  Stark.  67. 
An  action  lies  for  these  words:  "  Many  an  honester  man  has  been  hanged  ;  and 
a  robbery  hath  been  committed,  and  I  think  he  was  at  it ;  and  I  think  he  is  a 
horse-stealer.*' 

Stick  y,  JVisedomey  Cro.  Eliz.  348. 
And  for  these :  *'  1  think  in  my  conscience  if  Sir  John  might  have  his  will, 
he  would  kill  the  king." 

Sidnam  v.  Mayo,  1  Roll.  Rep.  427  ;  Cro.  Jac.  407. 

Feake  v.  Oldham,  Cowp.  276;  2  Wm.  Bl.  969,  post,  p.  130. 
The  words  were  :  "  He  is  under  a  charge  of  a  prosecution  for  perjury.  Griffith 
JVilliams  (meaning  an  attorney  of  that  name)  has  the  Attorney-General's  direc- 
tions to  prosecute  for  perjury."  Defendant  did  not  justify.  After  verdict  for 
the  plaintiff  it  was  moved  in  arrest  of  judgment  that  the  words  were  not  action- 
able, as  they  do  not  amount  to  an  assertion  that  the  charge  is  well  founded.  Lord 
EUenborough,  C.J.,  said  :  *^  These  words  fairly  and  naturally  construed,  appear 
to  us  to  have  been  meant,  and  to  be  calculated  to  convey  the  imputation  of  per- 
jury actually  committed  by  the  person  of  whom  they  are  spoken  ; "  and  the 
verdict  and  judgment  stood. 

Roberts  v.  Camden,  9  East,  93. 

It  is  not  necessary  that  the  words  should  accuse  the 
plaintiff  of  some  fresh,  undiscovered  crime,  so  as  to  put 
him  in  jeopardy  or  cause  his  arrest.  Of  course,  if  such 
consequences  have  followed,  they  may  be  alleged  as  special 
damage  ;  but  where  such  consequences  are  impossible,  the 
words  are  still  actionable.  Thus,  to  call  a  man  a  returned 
convict,  or  otherwise  to  falsely  impute  that  he  has  been 
tried  and  convicted  of  a  criminal  offence,  is  actionable 
without  proof  of  special  damage. 

For  it  is  at  least  quite  as  injurious  to  the  plaintiffs  reputation,  to 
say  that  lie  lias  in  fact  been  convicted,  as  to  say  that  he  will  be,  or 
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ought  to  be,  convicted.  Many  think  that  such  statements  should 
he  actionable,  even  when  true,  if  they  are  maliciously  or  unnecessarily 
volunteered.     See  post,  p.  202. 

lUustra/tiona. 

It  18  actionable  without  proof  of  epecial  damage  to  say  of  the  plaintiff  that — 
He  had  been  in  Launceston  gaol  and  was  burnt  in  the  hand  for  coining. 

Gainford  v.  Tuke,  Cro.  Jac.  636. 
He ''was  in  Winchester  gaol,  and   tried  for  his  life,  and  would  have  been 
hanged,  had  it  not  heen  for  Leggatt,  for  breaking  open  the  granary  of  farmer  A. 
and  steaUng  his  bacon."    [Note  that  here  the  speaker  appears  to  admit  that  the 
plaintiff  was  acquitted,  but  still  asserts  that  he  was  in  fact  guilty.] 
Carpenter  v.  Tarranty  Cas.  temp.  Hardwicke,  339. 
**  He  was  a  thief  and  stole  my  gold."    It  was  argued  here  that  '*  was  "  denotes 
time  past ;  so  that  it  may  have  been  when  he  was  a  child,  and  therefore  no 
larceny ;  or  in  the  time  of  Queen  Elizabeth,  since  when  there  had  been  divers 
general  pardons ;  8ed  per  cur, :  "  It  is  a  great  scandal  to  be  once  a  thief ;  for  pcena 
potest  redimi,  culpa  perennia  erit,'^ 

Boston  V.  Tatam^  Cro.  Jac.  623. 
It  is  actionable  to  call  a  man  "  thief"  or  "  felon,"  even  though  he  once  com- 
mitted larceny,  if  after  conviction  he  was  pardoned  either  under  the  Great  Seal 
or  by  some  general  statute  of  pardon. 

CuddingUm  v.  fViUdns,  Hobart,  67,  81 ;  2  Hawk.  P.  C.  c  37,  s.  48. 
Leyman  v.  Latimer  cmd  others,  3  Ex.  D.  16,  352  ;  46  L.  J.  Ez.  765 ; 
47  L.  J.   Ex.  470  ;   26  W.   R.  751  ;   26  W.  R.  305  ;    37   L.  T. 
360,  819. 
It  is  actionable  to  call  a  nuui  falsely  ''  a  returned  convict." 
Fowler  v.  Dowdney,  2  M.  &  Rob.  119. 
And  see  BeU  v.  Byme,  13  East,  554. 

In  dealing  with  old  cases  on  this  point,  care  must  be  taken  to 
remember  the  state  of  the  criminal  law  as  it  existed  at  the  date  when 
the  slander  was  uttered. 

lUv^trationa. 

So  long  as  the  18  Eliz.  c  3  was  in  force,  it  was  actionable  to  charge  a  woman 
▼ith  being  the  mother,  a  man  with  being  the  putative  father,  of  a  bastard  child, 
chai^eable  to  the  pcurish. 

Anru  Davids  Case,  4  Rep.  17  ;  2  Salt  694  ;  1  Roll.  Abr.  38. 
Salter  v.  Brovme,  Cro.  Car.  436  ;  1  Roll.  Abr.  37. 
So  long  as  the  penal  statutes  against  Roman  Catholics  were  in  force,  it  was 
actionable  to  say  "  He  goes  to  mass,"  or  ''  He  harboured  his  son,  knowing  him 
to  be  a  Romish  priest" 

JValden  v.  Mitchell,  2  Ventr.  265. 
Smith  V.  Flynt,  Cro.  Jac.  300. 
Seeus,  before  such  statutes  were  passed. 
Pierepoint^s  Case,  Cro.  Eliz.  308 

o.ua  p 
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So  in  many  old  cases  such  words  as  "  She  is  a  witch  "  were  held  actionable,  the 
statute  1  Jac.  I.  c.  11,  being  then  in  force.  But  that  statute  is  now  repealed  bj 
the  9  Qeo.  II.  c.  5,  s.  3,  which  also  expressly  provides  that  no  action  shall  lie  for 
charging  another  with  witchcraft,  sorcery,  or  any  such  ofifence. 

Rogers  v.  GravcU,  Cro.  Eliz.  671. 

Dacy  y.  Clinch,  Sid.  53. 

It  was  fonnerly  the  custom  of  the  City  of  London,  of  the  borough  of  South- 
wark,  and  also,  it  is  said,  of  the  City  of  Bristol,  to  cart  whores.  Hence,  to  call  a 
woman  a  '*  whore "  or  **  strumpet "  in  one  of  those  cities  is  actionable,  if  the 
action  be  brought  in  the  City  Courts,  which  take  notice  of  their  own  customs 
without  proof.  But  no  action  lay  in  the  Superior  Courts  at  Westminster  for  such 
words,  because  such  custom  had  never  been  certified  by  the  Recorder,  and  strict 
proof  of  it  was  very  difficult.  To  accuse  a  man  of  adultery  or  fornication  was 
never  ground  for  an  action  in  the  civil  courts.  The  person  accused  had  a 
remedy  in  the  spiritual  courts  till  the  18  &  19  Vict  c.  41 ;  now  he  has  none. 
See  posty  pp.  90,  92. 

Oxford  ei  vx.  v.  Oron  (1699),  4  Rep.  18. 

EamU  V.  Gapcot  (1639).  1  Vin.  Abr.  395 ;  1  Roll.  Abr.  36. 

(Jock  V.  JVingfield,  1  Str.  656. 

RoberU  v.  flerftert,  Sid.  97  ;  1  Keble,  418. 

SUUnton  eb  %ix,  v.  Jones,  2  Selw.  N.  P.  1205  (13th  edn.) ;  1  Dougl. 
380,  n. 

Theyer  v.  Ecutwiek,  4  Burr.  2032. 

Brand  and  wife  v.  Roberts  and  wife,  4  Burr.  2418. 

Vicars  v.  W<yrth,  1  Str.  471. 

So,  in  Queen  Elizabeth's  days,  it  was  held  that  no  action  lay  for  saying,  '*  He 
keeps  a  bawdy-house  ;  "  '*  for,  by  the  common  law,  he  is  not  punishable,  but  by 
the  custom  of  London  ;  and  therefore  this  action  ought  to  have  been  sued  in  the 
spiritual  court "  {dissentiente  Glanvile). 

Anon.  (1598),  Cro.  Eliz.  643 ;  Noy,  73. 

But  by  1606  the  opinion  of  Glanvile  prevailed  ;  and  such  words  were  held 
actionable ;  '*  the  keeping  of  a  brothel-house  is  inquirable  in  the  leet,  and  so  a 
temporal  offence.'' 

Thome  v.  Alice  Durham  (1606),  Noy,  117. 

drove  and  wife  v.  Hart  (1752),  Sayer,  33 ;  B.  N.  P.  7. 

It  was  not  apparently  clear  law  till  the  present  century  (R.  v.  Higgins  (1801), 
2  East,  5 ;  R,  v.*  Philipps  (1805),  6  East,  464),  that  it  was  a  misdemeanour  to 
solicit  another  to  commit  a  crime,  although  the  person  solicited  did  nothing  in 
^consequence.  Hence,  in  the  following  cases  words  were  held  not  to  be  action- 
able, because  no  overt  act  was  alleged  to  have  followed  the  solicitation.  They 
would  be  held  actionable  now. 

Sir  Edward  Bray  v.  Andrews  (1564),  Moore,  63. 

Eai(m  y,  Allen  (1599),  4  Rep.  16  ;  Cro.  Eliz.  684. 

Sir  Harhert  Crofts  v.  Brown  (1617),  3  BuIb.  167. 

It  was  held  in  1602  that  no  action  lay  for  saying  ^  Master  Barham  did  bum 
my  bam  with  his  own  hands ; "  for  at  that  date  it  was  not  felony  to  bum  a  bam 
unless  it  were  either  full  of  com  or  parcel  of  a  mansion-house  ;  and  the  defendant 
had  pot  stated  that  his  bam  was  either. 

Ba/rham's  Case  (1602),  4  Rep.  20  ;  Yelv.  21. 
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So  it  was  in  1602  Iield  not  actionable  to  say : — "  Thou  hast  received  stolen 
swine,  and  thou  knowest  they  were  stolen  ; "  for  receiving  is  not  a  common  law 
offence,  nnless  it  amounts  to  comforting  and  assisting  the  felon  as  an  accessory 
after  the  fact  But  ever  since  3  Wm.  &  Mary,  c.  9,  s.  4,  and  4  Qeo.  I.  c  11,  such 
words  would  be  clearly  actionable. 

Dawes  v.  Bolton  or  Boughton,  Cro.  Eliz.  888  ;  1  Roll.  Abr.  68. 
Cox  y.  Humphrey,  Cro.  Eliz.  889. 
A  chaige  of  deer  stealing  would  be  actionable  now,  though  in  1705  it  was  held 
not  actionable,  because  it  was  subject  only  to  a  penalty  of  30Z. 
Ogdm  V.  TumJer,  Salk.  696  ;  Holt,  40  ;  6  Mod.  104. 
So  now  it  would  of  course  be  actionable  to  accuse  a  man  of  secreting  a  will ; 
though  such  an  accusation  was  held  not  actionable  in 
Godfrey  v.  OwtrL,  Palm.  21  )  3  Salk.  327. 
And  is  still  apparently  not  actionable  in  America. 

0*Hanlon  v.  Myers,  10  Rich.  128. 
Where  a  vicar  of  a  parish  &lsely  declared  that  the  plaintifif,  a  parishioner,  was 
excommunicated,  it  was  held  an  action  lay  ;  possibly  because  the  person  excom- 
municated was  at  that  date  Hable  to  imprisonment  under  the  writ  de  exeommuni- 
eato  capiendo ;  but  there  seems  to  have  been  some  allegation  of  special  damage 
in  the  declaration. 

Barnabas  v.  TrawrUer,  1  Vin.  Abr.  396. 
In  South  Carolina  it  was  formerly  actionable  to  call  a  white  or  his  wife  a 

mulatto. 

Eden  v.  Legare,  1  Bay,  171. 

Atkinson  v.  Hartley,  8  McCord,  203. 

King  v.  Wood,  1  Nott  &  M.  184. 

The  words  must  clearly  impute  a  crime  punishable  with 
imprisonment,  although  they  need  not  state  the  charge 
with  all  the  precision  of  an  indictment.  If  merely  fraud, 
dishonesty,  or  vice,  be  imputed,  no  action  lies  without 
proof  of  special  damage.  And  even  where  words  of  specific 
import  are  employed  (such  as  "  thief  "  or  "  traitor  "),  still 
no  action  Ues  if  the  defendant  can  satisfy  the  jury  that  they 
were  not  intended  to  impute  a  crime,  but  merely  as  general 
terms  of  abuse,  and  meant  no  more  than  "rogue"  or 
"  scoundrel,"  and  were  so  understood  by  all  who  heard  the 
conversation.  But  if  the  bystanders  reasonably  under- 
stand the  words  as  definitely  charging  the  plaintiff  with  the 
commission  of  a  crime,  an  action  Hes. 

lUustrationa, 

**  7ou  forged  my  name  : "  these  words  are  actionable,  although  it  is  not  stated 
to  what  deed  or  instrument 

Jones  V.  Heme,  2  Wils.  87. 

Overruling  Anon,^  3  Leon.  231 ;  1  Roll.  Abr.  65. 

F   2 


ft8  SLANDER. 

To  say  that  a  man  ia  "  forsworn  "  or  **  has  taken  a  false  oath  "  is  not  a  suffi- 
ciently definite  charge  of  perjury  ;  for  there  is  no  reference  to  any  judicial  pro- 
ceeding. But  to  say  **  Thou  art  forsworn  in  a  Coort  of  record  "*  is  a  sufficient 
charge  of  perjury  ;  for  this  will  be  taken  to  mean  that  he  was  forsworn  while 
giving  evidence  in  a  Court  of  record. 

Stanhope  v.  Blith  (1585),  4  Rep.  15. 
HoU  V.  SehoUfield,  6  T.  R.  691. 
Ceely  v.  Hoskins,  Cro.  Car.  609. 
To  say  "  I  have  been  robbed  of  three  dozen  winches  ;  you  bought  two,  one  at 
Zi.,  one  at  2«. ;  you  knew  well  when  you  bought  them  that  they  cost  me  three 
times  as  much  making  as  you  gave  for  them,  and  that  they  could  not  have  heen 
honestly  come  by/'  is  a  sufficient  charge  of  receiving  stolen  goods,  knowing  them 
to  have  been  stolen.      [An  indictment  which  merely  alleged  that  the  prisoner 
knew  the  goods  were  not  honestly  come  by  would  be  bad.    JR.  v.  WUmm^  2  Mood. 
C.  C.  52.] 

Alfred  v.  Farlow,  8  Q.  B.  854  ;  15  L.  J.  Q.  B.  258  ;  10  Jur.  714. 
"  He  is  a  pickpocket ;  he  picked  my  pocket  of  my  money,"  was  once  held  an 
insufficient  charge  of  larceny. 

Walls  or  Watts  v.  Rymes,  2  Lev.  51  ;  1  Ventr.  213  ;  3  Salk.  325. 
But  now  this  would  clearly  be  held  sufficient 

Baker  v.  Pierce,  2  Ld.  Raym.  959 ;  Holt,  654  ;  6  Mod.  23  ;  2  Salk.  695. 
Stebbing  v.  Warner,  11  Mod.  265. 
"  He  has  defrauded  a  mealman  of  a  roan  horse  "  held  not  to  imply  a  criminal 
act  of  fraud  ;  as  it  is  not  stated  that  the  mealman  was  induced  to  part  with  his 
property  by  means  of  any  false  pretence. 

Richardson  v.  AUen,  2  Chit  657. 
Needham  v.  Doicling,  15  L.  J.  C.  P.  9. 
So  none   of  the   following  words  are   actionable  without   proof  of  special 
damage : — 
"Cheat":— 

Savage  v.  Rohery,  2  Salk.  694  ;  5  Mod.  398. 
Davis  V.  Miller  €tux,,2  Str.  1169. 
"Swindler":— 

Saviie  v.  Jardine,  2  H.  Bl.  531. 
Black  V.  Hunt,  2  L.  R  Jr.  10. 
Ward  V.  Weeks,  7  Bing.  211 ;  4  M.  &  P.  796. 
•*  Rogue,"  "  rascal,"  "villain,"  &c.  :— 
Stanhope  v.  Blyth,  4  Rep.  15. 
"  Runagate  "  :— 

Cockaine  v.  Hopkins,  2  Lev.  214. 
**  Cozener" : — 

Brunkard  v.  Segar,  Cro.  Jac.  427  ;  Hutt.  13  ;  1  Vin.  Abr.  427. 
"Common-filcher"  : — 

Goodale  v.  Castle,  Cro.  Eliz.  554. 
"Welcher":— 

Blackman  v.  Bryant,  27  L.  T.  491. 
But  **  welcher  "  is  actionable,  if  the  jury  are  satisfied  the  word  means  ''one  who 
takes  money  from  those  who  make  bets  with  him,  intending  to  keep  such  money 
for  himself  and  never  to  part  with  it  again." 

Williams  v.  Magyer,  Times  for  March  Ist,  1883. 
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The  words  "gambler,"  "black-leg,"  "black-sheep,"  are  not  actionable  unless  it 
can  be  shown  that  the  bystanders  understood  them  to  mean  *'  a  cheating  gambler 
punishable  by  the  criminal  law." 

Bamdi  v.  Allen,  3  H.  &  N.  376  ;   27  L.  J.  Ex.  412  ;   1  F.  &  F.  125  ; 
4  Jut.  N.  S.  488. 


If  the  crime  imputed  be  one  of  which  the  plaintiff  could 
not  by  any  possibility  be  guilty,  and  all  who  heard  the 
imputation  knew  that  he  could  not  by  any  possibiUty 
be  guilty  of  it,  no  action  lies,  for  the  plaintiff  is  never 
in  jeopardy,  nor  is  his  reputation  in  any  way  impaired. 
(Buller's  N.  R  5.) 

In  America  this  doctrine  was  carried  to  great  lengths.  If  one 
joint  owner  accused  his  partner  of  stealing  the  joint  property  no 
action  lay,  because  a  joint-owner  cannot  steal  the  joint  property. 
But  now  the  more  sensible  rule  prevails,  that  if  the  words  would  con- 
vey an  inaputation  of  felony  to  the  minds  of  ordinary  hearers  unversed 
in  legal  technicalities,  an  action  lies,  e.^.,  where  an  infant  is  accused 
of  a  crime,  and  nothing  said  about  special  malice.  {Stewart  v.  Howe, 
17  111.  71 ;  and  see  Chambers  v.  Whitf,  2  Jones,  383,  as  to  physical 
inability  to  commit  the  crime  alleged.)  The  words  are  actionable  if 
they  are  calculated  to  induce  the  belief  that  the  plaintiflf  had  com- 
mitted a  crime.     (Drummond  v.  Leslie,  5  Blackf.  (Indiana)  453.) 

Illustrations. 

Words  complained  of : — "  Thou  hast  killed  my  wife."  Everyone  who  heard 
the  words  knew  at  the  time  that  defendant's  wife  was  still  alive  :  they  could  not 
therefore  understand  the  word  "  kill "  to  mean  "  murder." 

Snag  v.  Gee,  4  Rep.  16,  as  explained  by  Parke,  B.,  in  Heming  v.  Power, 

10  M.  &  W.  569. 
And  see  Web  v.  Poor,  Cro.  Eliz.  569. 
Talbot  V.  Case,  Cro.  Eliz.  823. 
Da^  V.  Clinch,  Sid.  53. 
Jac€^  V.  MUU,  1  Ventr.  117  ;  Cro.  Jac.  343. 
It  is  no  slander  to  say  of  a  churchwarden  that  he  stole  the  bell-ropes  of  his 
perish  church  ;  for  they  are  officially  his  property  ,*   and  a  man  cannot  steal  his 
own  goods.    [But  such  words  might  be  actionable  as  a  charge  on  him  in  his  A 

office.] 

Jackson  y.  Adams,  2  Bing.  N.  C.  402  ;   2  Scott,  599 ;   1   Hodges, 

339. 

It  is  no  slander  to  say  of  a  husband  :  *'  He  robbed  his  wife  of  £lb  ; "  because  at 

common  law  no  such  offence  can  be  committed.     It  would  be  a  slander,  however, 

if  the  words  imputed  that  he  stole  his  wife's  money  while  they  were  living  apart. 
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or  when  he  was  about  to  desert  her ;   as  then  criminal  proceedings  would  be 
poenble  nnder  section  12  of  the  Married  Women's  Property  Act,  1882. 

Lemon  y.  Simmaru,  57  L.  J.  Q.  B.  260  ;  36  W.  B.  351 ;  4  Times  L.  B. 

3oa 

But  where  a  married  woman  said,  "  Ton  stole  my  faggots,**  and  it  was  argned 
for  the  defendant  that  a  married  woman  could  not  own  faggots,  and  therefore  no 
one  could  steal  fsggots  of  hers :  the  Court  construed  the  words  according  to 
common  sense  and  ordinary  usage  to  mean,  "  You  stole  my  husband's  faggots." 
Stamp  and  wife  v.  White  and  wife,  Cro.  Jac  600. 
ChameTs  Case,  Cro.  Eliz.  279. 
So  it  is  not  actionable  for  A.  to  charge  a  man  who  is  not  A.'s  derk  or  semnt 
with  embezzling  A.'s  money;   for  no  indictment  for  embezzlement  would  lie. 
[But  surely  this  can  only  be  the  case  where  the  bystanders  are  aware  of  the  exact 
relationship  between  A.  and  the  plaintiff] 

fTilUams  t.  Stott,  1  C.  &  M.  675  ;  3  Tyrw.  688. 


II.   Where  the  Words  imptUe  a  Contagious  Disease. 

Words  imputing  to  the  plaintiff  that  he  has  an  infectious 
or  contagious  disease  are  actionable  without  proof  of  special 
damage.  For  the  effect  of  such  an  imputation  is  naturally 
to  exclude  the  plaintiff  from  society.  Such  disease  may 
be  either  leprosy,  venereal  disease,  or,  it  seems,  the  plague 
( ViUers  v.  Monsley,  2  Wils.  403) ;  but  not  the  itch,  the 
faUing  sickness,  or  the  small-pox,  which  the  judges  ap- 
parently considered  less  infectious.  The  words  must  dis- 
tinctly impute  that  the  plaintiff  has  the  disease  at  the  time 
of  pubhcation :  an  assertion  that  he  has  had  such  a  disease 
would  not  cause  him  to  be  shunned.  {Car slake  v.  Maple- 
doram,  2  T.  R  473 ;  Taylor  v.  Hall,  2  Str.  1189.) 

Any  words  which  the  hearers  would  naturally  understand  as  con- 
veying that  the  plaintiff  then  has  such  a  disease  are  sufficient  Many 
distinctions  are  drawn  in  old  cases  about  the  pox,  a  word  which  may 
imply  either  the  actionable  syphilis,  or  the  less  objectionable  small- 
pox. It  has  been  decided  that  "  he  has  the  pox  "  (aimpliciter)  shall 
be  taken  to  mean  ''he  has  the  small-pox; "  but  that  if  any  other 
words  be  used  referring  to  the  effects  of  the  disease,  or  the  way  in 


WORDS  IMPUTING   A    CONTAGIOUS  DISEASE.  71 

which  it  was  caught,  or  even  the  medicine  taken  to  cure  it,  these  may 
be  referred  to  as  determining  which  pox  was  meant. 

lUtistratioTia. 

To  say  of  a  person^  "  He  hath  the  falling  sickness  "  is  not  actionable  unless 
it  1)6  spoken  of  him  in  the  way  of  his  profession  or  trade. 
Tayhr  v.  Perr  (ie07X  1  Rolle's  Abr.  44 
To  say  to  the  plaintiff  '*  Thou  art  a  leprous  knave,"  is  actionable. 

Tayhr  v.  Perkins  (1607),  Cro.  Jac.  144 ;  1  Rollers  Abr.  44. 
To  say  of  the  plaintiff  that  "He  hath  the  pox''  is  actionable,  whenever  the 
word  **  wench  **  or  "  whore  **  occurs  in  the  same  sentence. 
Brook  V.  Wise  (1601),  Cro.  Eliz.  878. 
Pye  V.  WaUis  (1668),  Carter,  55. 
Grimes  v.  Lovel,  12  Mod.  242. 
Whitfield  V.  Potoel,  12  Mod.  248. 
Cliftmi  V.  WeUs,  12  Mod.  634. 

Bloodworih  v.  Gray,  7  M.  &  Or.  334 ;  8  Scott,  N.  B.  9. 
And  see  Clerk  v.  Dyer^  8  Mod.  290. 


III.  Words  which  are  spoken  of  the  Plaintiff  in  the  way  of 
his  Profession  or  Trade;  or  disparage  him  in  an 
Office  of  Public  Trust. 

Such  words  are  actionable  without  proof  of  any  special 
damage.  It  must  injure  the  plaintiflfs  reputation  to  dis- 
parage him  in  his  very  means  of  livelihood.  Where  the 
Court  sees  that  the  words  spoken  aflfect  the  plaintiff  in  his 
office,  profession,  or  trade,  and  directly  tend  to  prejudice 
him  therein,  they  ask  for  no  further  proof  of  damage.  But 
the  jury  must  be  satisfied  that  the  words  were  spoken  of 
the  plaintiff  in  relation  to  his  office,  profession,  or  trade, 
and  that  he  held  such  office,  or  was  actively  engaged  in 
such  profession  or  trade,  at  the  time  the  words  were  spoken ; 
if  not,  proof  of  special  damage  will  be  required.  {Bellamy 
V.  Burch,  16  M.  &  W.  590.) 

The  office  held  by  the  plaintiif  need  not  be  one  of  profit ;  it  may  be 
honorary,  as  in  the  case  of  an  M.P.  or  a  justice  of  the  peace.   The  gist 
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of  an  action  of  slander  is  the  injury  to  the  plaintiff's  reputation,  and 
not  any  presumed  loss  of  money.  Although  there  is  no  emolument 
attached  to  his  ofl&ce,  so  that  his  removal  from  it  would  involve  no 
pecuniary  loss,  still  to  be  dismissed  from  such  an  oflBce  for  good  cause 
would  be  a  most  serious  injury  to  his  reputation.  He  can  recover 
damage^i,  therefore,  for  any  words  which,  if  believed,  would  lead  to  his 
removal.  (See  post,  pp.  77,  78.)  So,  too,  a  physician  or  a  barrister 
may  sue  for  any  slander  imputing  professional  misconduct,  although 
in  contemplation  of  law  their  fees  are  mere  gratuities ;  for  such  words 
are  calculated  to  cause  them  pecuniary  loss. 

The  plaintiff  must  always  aver  on  the  pleadings  that  he  was  carry- 
ing on  the  profession  or  trade,  or  holding  the  ofBce,  at  the  time  the 
words  were  spoken.  Sometimes  this  is  admitted  by  the  slander 
itself,  and  if  so,  evidence  is  of  course  unnecessary  in  proof  of  this 
averment.  ( Yrisarri  v.  Clement,  2  C.  &  P.  223 ;  3  Bing.  432.)  But 
in  other  cases,  unless  it  is  admitted  on  the  pleadings,  evidence  must 
be  given  at  the  trial  of  the  special  character  in  which  plaintiff  sues. 
As  a  rule,  it  is  sufficient  for  plaintiff  to  prove  that  he  was  acting  in 
the  office  or  actively  engaged  in  the  profession  or  trade  without 
proving  any  appointment  thereto,  or  producing  a  diploma  or  other 
formal  qualification.  Omnia  presumitntur  rite  ease  acta.  (Ruther- 
ford V.  Evans,  4  C.  &  P.  79  ;  6  Bing.  451  ;  BerryTnan  v.  Wise,  4 
T.  R  366 ;  Cannell  v.  Curtis,  2  Bing.  N.  C.  228.)  That  he  so  acted 
on  one  occasion  before  the  one  in  question  is  evidence  to  go  to  the 
jury.  (ii.  V.  Murphy,  8  C.  &  P.  297.)  But  there  is  an  exception  to 
this  rule  where  the  very  slander  complained  of  imputes  to  a  medical 
or  legal  practitioner  that  he  is  a  quack  or  imposter,  not  legally 
qualified  for  practice :  here  the  plaintiff  must  be  prepared  to  prove 
his  qualification  strictly  by  producing  diplomas  or  certificates  duly 
sealed,  signed  and  stamped.  (Collins  v.  Ca/megie,  3  N.  &  M.  703  ;  1 
Ad.  &  E.  695 ;  Moises  v.  Thornton,  8  T.  R.  303 ;  WaJdey  v.  Healey 
&  Cooke,  4  Exch.  53 ;  18  L.  J.  Ex.  426.) 

Illustrations, 

It  is  actionable  without  proof  of  special  damage  : — 
To  say  that  a  judge  gives  corrupt  sentences. 

CcBsar  V.  Gurseny,  Cro.  Eliz.  305. 
To  say  that  a  clergyman  had  been  guilty  of  gross  immorality  and  had  appro- 
priated the  sacrament  money. 

Highmorfiv.  Earl  and  Countess  of  Harrington,  3  C.  B.  N.  S.  142. 
To  say  of  an  attorney  that  he  deserved  to  be  struck  off  the  roll. 

Phillips  V.  Jansen,  2  Esp.  624. 

WaHon  v.  Gearing,  1  Vict.  L.  R.  C.  L.  122. 
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To  say  of  a  watchmaker,  "he  is  a  bungler,  and  knows  not  how  to  make  a 
good  watch." 

Eedmcm  v.  Pyne,  1  Mod.  19  ;  3  Salk.  328. 
To  in  any  way  impute  insolvency  or  bankruptcy  to  any  merchant  or  trader. 

Ame  V.  Johnson^  10  Mod.  111. 

Daois  V.  Lewii,  7  T.  R.  17. 


But  it  is  not  the  law  that  any  words  spoken  to  the  dis- 
paragement of  an  officer,  professional  man,  or  trader,  will 
ipso  facto  be  actionable  per  se.  Words  to  be  actionable  on 
this  ground,  "  must  toitch  the  plaintiff  in  his  office,  profes- 
sion, or  trade  :  "  that  is,  they  must  be  shown  to  have  been 
spoken  of  the  plaintiff  in  relation  thereto,  and  to  be  such  as 
would  prejudice  him  therein.  They  must  impeach  either 
his  skill  or  knowledge,  or  attack  his  conduct  therein.  His 
special  office  or  profession  need  not  be  expressly  named  or 
referred  to,  if  the  charge  made  be  such  as  must  necessarily 
affect  him  in  it.  And  in  determining  whether  the  words 
used  would  necessarily  so  affect  the  plaintiff,  regard  must 
be  had  to  the  mental  and  moral  requirements  of  the  office 
he  holds,  or  the  profession  or  trade  he  carries  on.  Where 
integrity  and  ability  are  essential  to  the  due  conduct  of 
plaintiff's  office  or  profession,  words  impugning  his  integrity 
or  ability  are  clearly  actionable ;  for  they  then  imply  that 
he  is  unfit  to  continue  therein.  But  words  which  merely 
charge  the  plaintiff  with  some  misconduct  outside  his  office, 
or  not  connected  with  his  special  profession  or  trade,  will 
not  be  actionable.  "  Every  authority  which  I  have  been 
able  to  find,  either  shews  the  want  of  some  general  requisite, 
as  honesty,  capacity,  fidehty,  &c.,  or  connects  the  imputa- 
tion with  the  plaintiffs  office,  trade,  or  business."  (Per 
Bayley,  B.,  in  Lumby  v.  Allday,  1  Cr.  &  J.  at  pp.  305,  306, 
cited  with  approval  by  Lord  Denman,  C.J.,  in  Ayre  v. 
Craven,  2  A.  &  E.  at  p.  8,  and  by  Lord  Herschell,  L.C.,  in 
Alexander  v.  Jenkins^  (1892)  1  Q.  B.  at  p.  800.) 

Whether  or  no  the  words  were  spoken  of  the  plaintiff  in  the  way  of 
liis  office,  profession  or  business,  is  a  question  for  the  jury  to  deter- 
mine at  the  trial.     (Per  Cock  bum,  C.J.,  in  RamsdaZe  v,  Greenacre, 
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1  F.  &  F.  61.)  There  should  always  be  an  averment  in  the  statement 
of  claim  that  the  words  were  so  spoken  ;  though,  where  the  words  are' 
clearly  of  such  a  nature  as  necessarily  to  affect  the  plaintiff  in  his 
o£5ce,  profession  or  business,  the  omission  of  such  an  averment  will 
not  be  fatal.  {Stanton  v.  Smith,  2  Ld.  Raym.  1480;  2  Str.  762; 
Jones  V.  LitUer,  7  M.  &  W.  423 ;  10  L.  J.  Ex.  171.) 

lUiLstrationa, 

To  impute  immorality  or  adultery  to  a  beneficed  clergyman  ia  actionable ;  for 
it  is  ground  of  deprivation. 

Gallwey  v.  ManhaU,  9  Ezch.  294 ;   23  L.  J.  Ex.  78 ;  2  C.  L.  R. 
399. 
Not  80  in  the  case  of  a  physician. 

Ayre  v.  Oravm,  2  A.  &  E.  2  ;  4  Nev.  &  M.  220. 
Or  a  staymaker. 

Brayne  v.  Cooper,  6  M.  &  W.  249. 
Or  a  clerk  to  a  gas  company. 

Ltmlnf  V.  Allday,  1  C.  &  J.  301  ;  1  Tyrw.  217. 
To  say  of  a  superintendent  of  police  that  "  be  bas  been  guilty  of  conduct  unfit 
for  publication"  is  not  actionable,  unless  the  words  were  spoken  of  him  with 
reference  to  his  ofSce. 

Jamet  v.  Brooky  9  Q.  R  7  ;  16  L.  J.  Q.  B.  17  ;  10  Jur.  641. 
It  is  actionable  to  impute  habittud  drunkenness  to  a  beneficed  clergyman. 

Dod  V.  RobinMUy  Aleyn,  63. 

McMillan  v.  Birch,  1  Binn.  178. 
Or  to  a  master  mariner  in  command  of  a  vessel. 

Irmn  v.  Brandwood,  2  H.  &  C.  960  ;  33  L.  J.  Ex.  257;  9  L.  T.  772  ; 
10  Jur.  N.  S.  370  ;  12  W.  R.  438. 

Hcmm  V.  Falle,  4  App.  Gas.  247  ;  48  L.  J.  P.  C.  45. 
Or  to  a  schoolmaster. 

Hume  V.  Ma/rthaU,  42  J.  P.  136. 

Brandrick  v.  Johnton,  1  Vict  L.  R.  C.  L.  306. 
It  would  not  be  actionable  where  sobriety  was  not  an  ef^Bential  qualification 
for  the  post.    And  to  state  that  a  clergyman  or  a  schoolmaster  was  drunk  on  one 
particular  occasion,  and  that  neither  in  church  nor  in  school,  would  not  be  action- 
able ;  as  that  alone  would  not  necessitate  his  removal  from  his  office. 

Anon,,  1  Ohio,  83,  n. 

Tighe  v.  Wicks,  33  Up.  Can.  Q.  B.  Rep.  47a 

Brandrick  v.  Johnson,  1  Vict.  L.  R.  C.  L.  306. 
To  state  that  a  head-fireman  was  drunk  at  a  fire  is  actionable. 

Chiihehuet  v.  Hvhachek,  36  Wisconsin,  515. 
But  to  say  that  a  private  citizen  was  dnmk  once  is  not. 

fFarren  v.  Norman,  Walk.  (Mississippi)  387. 

Buck  V.  Hersey,  31  Maine,  558. 

And  see  Chaddock  v.  Briggs,  13  Mass.  248. 

Hayner  v.  Cowden,  27  Ohio  St.  292. 
To  charge  a  woman  with  being  drunk  is  actionable  in  Massachusetts. 

Brown  v.  Niekersan,  1  Gray,  1. 
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To  say  of  an  attorney  that  *^  he  hath  the  falling  sickness  "  is  actionable  wlth- 
'out  special  damage,  because  that  disables  him  in  his  profession. 
Tayhr  v.  Perr  (1607),  1  Roll.  Abr.  44. 
But  it  is  not  actionable  to  say  of  an  attorney  '^  He  hath  defrauded  his  creditors, 
and  has  been  horsewhipped  off  the  course  at  Doncaster ;  "  for  it  is  no  part  of  his 
professional  duties  to  attend  horse-races. 

Doyley  v.  E<^)erU,  3  Bing.  N.  C.  835  ;  5  Scott,  40  ;  3  Hodges,  154. 
To  say  of  a  livery-stable  keeper :  '*  You  are  a  regular  prover  under  bank- 
raptdes,  a  regular  bankrupt  maker,"  is  not  actionable ;  for  it  is  not  a  charge 
against  him  in  the  way  of  his  trade. 

•  AngU  y.  Alexander,  7  Bing.  119;  1  Or.  &  J.  143  ;  4  M.  &  P.  870 ; 

1  Tyrw.  9. 

But  it  is  actionable,  without  proof  of  special  damage,  to  say  of  a  gamekeeper  that 
'*he  trapped  three  foxes  ; "  for  that  would  be  misconduct  in  a  gamekeeper. 

F(ndffer  v.  Neweomb,  L.  R.  2  Ex.  327  ;  36  L.  J.  Ex.  169 ;  15  W.  R. 
1181  ;  16  L.  T.  596. 
So  to  say  of  an  auctioneer,  "  You  are  a  deceitful  rascal,  a  villain,  and  a  liar.     I 
would  not  trust  yon  with  an  auctioneer's  licence.    You  robbed  a  man  you  called 
your  friend :   and  not  satisfied  with  j£10,  you  robbed  him  of  j£20  a  fortnight 
ago,**  was  held  actionable  by  Cockbum,  C.  J.,  in 
EamadaU  v.  Greenacrej  1  F.  &  F.  61. 
And  see  Bryant  v.  Loxton,  11  Moore,  344. 
Bat  to  say  of  a  land  speculator,  *^  He  cheated  me  of  100  acres  of  land,"  was 
held  in  Canada  not  to  touch  him  in  his  trade,  and  therefore  not  actionable. 
FeUotDes  v.  Hunter,  20  Up.  Can.  Q.  B.  382. 
See  Sibley  v.  TonUins,  4  Tyrw.  90,  post,  p.  89. 
To  call  a  dancing  mistress  ''an  hermaphrodite"  is  not  actionable ;  for  girls 
are  taught  dancing  by  men  as  often  as  by  women. 

Wetkerhead  v.  Armitage,  2  Lev.  233 ;  8    Salk.  328 ;   Freem.  277 ; 

2  Show.  18. 

Seeus  in  America,  Maltme  v.  Stewart,  15  Ohio,  319. 
To  say  of  a  keeper  of  a  restaurant,  '*  You  are  an  infernal  rogue  and  swindler," 
was  held  not  to  be  actionable  without  proof  of  special  damage,  as  not  of  itself 
necessarily  injurious  to  a  restaurant  keeper;  for,  as  the  Supreme  Court  of 
Victoria  remarked,  "  in  fact  there  might  be  very  successful  restaurant  keepers, 
who  were  both  rogues  and  swindlers." 

Brady  v.   YoiUdeny  Kerferd  &  Box's  Digest  of  Victoria  Cases,  709  ; 
Melbourne  Argus  Reports,  6th  September,  1867. 
So  to  caU  a  carpenter  ''  a  rogue,"  or  a  cooper  "  a  varlet  and  a  knave,"  is  clearly 
not  actionable  per  h;  for  the  words  do  not  touch  them  in  their  trades. 
Lancaster  v.  French,  2  Str.  797. 
Cotes  v.  Ketle,  Cro.  Jac.  204. 
The  defendant  said  of  the  plaintiff,  who  was  a  working  stone-mason,  "He  has 
ruined  the  town  by  bringing  about  the  nine  hours'  system,"  and  "  He  has  stopped 
Beveral  good  jobs  from  being  carried  out,  by  being  the  ringleader  of  the  system 
at  Lhmelly."    Held,  on  demurrer,  that  no  action  lay,  the  words  not  being  in 
themselves  defamatory*,  nor  connected  by  averment  or  by  implication  with  the 
plaintiff's  trade. 

MUUr  V.  David,  L.  R.  9  C.  P.  118  ;  43  L.  J.  C.  P.  84  ;  22  W.  R.  332 
30  L.  T.  58. 
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Again,  where  a  special  kind  of  knowledge  is  essential  to 
the  proper  conduct  of  a  particular  profession,  denying  that 
the  plaintiff  possesses  such  special  knowledge  will  be  action- 
able, if  the  plaintiff  belongs  to  that  particular  profession, 
but  not  otherwise.  Hence,  words  may  be  actionable  when 
spoken  of  a  physician  or  lawyer  which  would  not  be 
actionable  of  a  trader  or  a  clerk. 

lUustratioTis, 

It  has  been  held  actionable  withont  proof  of  special  damage  : — 
To  say  of  a  barrister,  "  He  is  a  dance,  and  will  get  little  by  the  law  "  [though 
here  it  was  argned  for  the  defendant  that  Dans  Scotus  was  "a  great  learned 
man  ; "  that  thoa<4h  to  call  a  man  ''  a  dunce  "  might,  in  ordinary  parlance,  imply 
that  he  was  dull  and  heavy  of  wit,  yet  it  did  not  deny  him  a  solid  judg- 
ment ;  and  that  to  say  ''he  will  get  little  by  the  law"  might  only  mean  that  he 
did  not  wish  to  practiBe]. 

Peard  v.  J<mes  (1635),  Cro.  Car.  382. 
To  say  of  an  attorney,  **  He  has  no  more  law  than  Master  Cheyny's  bull,"  or 
*'  He  has  no  more  law  than  a  goose." 

Baker  v.  Morfue,  vel  Morphew,  Sid.  327  ;  2  Eeble,  202. 
[According  to  the  report  in  Eeble,  an  objection  was  taken  in  this  case  on 
behalf  of  the  defendant,  that  it  was  not  averred  in  the  declaration, ''  that  Cheyny 
had  a  bull,  see  non  aUoccUur,  for  the  scandal  is  the  greater,  if  he  had  none."  And 
the  Court  adds  a  solemn  qtuare  as  to  saying  ''  He  has  no  more  law  than  the  man 
in  the  moon.'*J 
To  say  of  an  attorney, ''  He  cannot  read  a  declaration." 

Powell  V.  JoTUs,  1  Lev.  297. 
To  f>ay  of  a  physician  that  '^  he  is  no  scholar,''  *^  because  no  man  can  be  a  good 
physician,  unless  he  be  a  scholar." 

Cawdrey  v.  HighUy  cd.  Tythay^  Cro.  Car.  270  ;  Godb.  441. 
To  say  of  the  deputy  of  Clarencieux,  king-at-arms,  ''He  is  a  scrivener  and 
no  herald." 

Brooke  v.  Clarke,  Cro.  Eliz.  328 ;  1  Vin.  Abr.  464. 
To  charge  any  public  utiicer  falsely  with  gross  ignorance  of  his  dnties  is  action- 
able fer  se  in  America. 

Spiering  v.  Andrae,  45  Wisconsin,  330. 
To  say  of  a  midwife,  "  Many  have  perished  for  her  want  of  skill." 

Floweri^  Case,  Cro.  Car.  211. 
To  charge  an  apothecary  with  having  caused  the  death  of  a  child  by  adminis- 
tering to  it  improper  medicines. 

EdsaU  V.  Russell,  4  M.  &  Gr.  109C> ;  6  Scott,  N.  R.  801  ;  2  Dowl.  N.  S. 

.641  ;  12  L.  J.  C.  P.  4  ;  6  Jur.  996. 
Tutty  V.  Alewin,  11  Mod.  221. 
Where  an  architect  is  engaged  to  execute  certain  work,  it  is  a  libel  upon  him  in 
the  way  of  his  profession  to  write  to  his  employers  asserting  that  he  has  no  experi- 
ence in  that  particular  kind  of  work,  and  is  therefore  unfit  to  be  entrusted  with  it 
Botterill  and  another  v.  WTiytehead,  41  L.  T.  588. 
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But  since  no  special  learning  or  ability  is  expected  of  a  justice  of  the  peace 
it  is  not  actionable  to  call  him  "fool/*  **  ass/*  "blockhead,"  or  any  other  words 
merely  imputing  want  of  natural  cleverness  or  ignorance  of  law.  But  words 
which  impute  to  him  corruption,  dishonesty,  extortion,  or  sedition  are,  of  course, 
actionable. 

BUI  V.  Need,  1  Lev.  62. 

How  V.  Prin,  Holt,  652  ;  2  Salk.  694  ;  2  Ld.  Raym.  812 ;  7  Mod. 

107  ;  1  Bro.  Pari.  C.  64. 
AsUm  V.  Bloffrofve,  1  Str.  617  ;  8  Mod.   270  ;  Fort.  206 ;  2  Ld.  Raym. 
1369. 

Offices,  Paid  and  Honorary. 

An  action  of  slander  will  lie  without  proof  of  special 
damage  for  words  imputing ,  dishonesty  or  malversation  in 
a  public  office  of  trust,  whether  the  office  be  one  of  profit 
or  not,  and  whether  there  is  a  power  of  removal  from  the 
office  for  such  misconduct  as  is  alleged,  or  not.  An  action 
of  slander  will  also  lie  without  proof  of  special  damage, 
whenever  there  is  a  power  of  removal  from  the  office,  and 
the  words  complained  of  impute  to  the  plaintiff  conduct 
which,  if  true,  would  be  good  ground  for  his  dismissal.  But 
where  the  words  merely  impute  general  unfitness  for  (as 
distinct  from  misconduct  in)  an  office,  there  no  action  lies 
if  the  office  be  honorary,  as  in  the  case  of  a  sheriff,  a  justice 
of  the  peace,  an  alderman,  town-councillor,  or  vestryman ; 
though  it  will  lie,  if  the  office  be  one  of  profit. 

"  It  is  quite  clear  that  as  regards  a  man's  business,  or  profession,  or 
oflSce,  if  it  be  an  office  of  profit,  the  mere  imputation  of  want  of 
ability  to  discharge  the  duties  of  that  office  is  sufficient  to  support  an 
action.  It  is  not  necessary  that  there  should  be  imputation  of 
immoral  or  disgraceful  conduct.  It  must  be  either  something  said  of 
him  in  his  office  or  business  which  may  damage  him  in  that  office  or 
business,  or  it  must  relate  to  some  quality  which  would  show  that  he 
is  a  man  who,  by  reason  of  his  want  of  ability  or  honesty,  is  unfit  to 
hold  the  office.  So  much  with  regard  to  offices  of  profit ;  the  reason 
being  that  in  all  those  cases  the  law  presumes  such  a  probability  of 
pecuniary  loss  from  such  imputation,  in  that  office,  or  employment,  or 
profession,  that  it  will  not  require  special  damage  to  be  shown.  But 
when  you  come  to  offices  that  are  not  offices  of  profit,  the  loss  of 
which,  therefore,  would  not  involve  necessarily  a  pecuniary  loss,  the 
law  has  been  differently  laid  down,  and  it  is  quite  clear  that  the  mere 
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imputation  of  want  of  ability  or  capacity,  which  would  be  actionable 
if  made  in  the  case  of  a  person  holding  an  office  of  profit,  is  not 
actionable  in  the  case  of  a  person  holding  an  office  which  has  been 
called  an  office  of  credit  or  an  office  of  honour  .  .  .  Where  the 
imputation  is  an  imputation,  not  of  misconduct  in  an  office,  but  of 
unfitness  for  an  office,  and  the  office  for  which  the  person  is  said  to 
be  unfit  is  not  an  office  of  profit,  but  one  merely  of  what  has  been 
called  honour  or  credit,  the  action  will  not  lie,  unless  the  conduct 
charged  be  such  as  would  enable  him  to  be  removed  from  or  deprived 
of  that  office."  (Per  Lord  Herscheil,  L.C.,  in  Alexander  v.  JenkiTia, 
(1892)  1  Q.  B.  pp.  800,  1,  2.)  "  Words  imputing  want  of  integrity, 
dishonesty,  or  malversation  to  any  one  holding  a  public  office  of  con- 
fidence or  trust,  whether  an  office  of  profit  or  not,  are  actionable  per 
86.  On  the  other  hand,  when  the  words  merely  impute  unsuitable 
ness  for  the  office,  incompetency,  or  want  of  ability,  without 
ascribing  any  misconduct  touching  the  office,  then  no  action  lies, 
where  the  office  is  honorary,  without  proof  of  special  damage."  (Per 
Lopes,  L.J.,  in  Booth  v.  Arnold,  (1895)  1  Q.  B.  at  p.  576.) 

In  both  cases  it  is  essential  that  the  plaintiff  should  hold  the  office 
at  the  time  the  words  are  spoken.  (Per  De  Grey,  C.J.,  in  Onslow  v. 
Home,  3  Wilson,  188.) 

Illustrations, 

The  plaintiff  was  elected  town  councillor  for  a  borough,  and  the  defendant  said 
of  him :  *'  He  is  never  bober,  and  is  not  a  fit  man  for  the  council.  On  the  night 
of  the  election  he  was  so  drunk  that  he  had  to  be  carried  home.''  Held^  that 
without  proof  of  special  damage,  no  action  lay. 

Alexander  v.  Jenkins,  (1892)  1  Q.  B.  797 ;  61  L.  J.  Q.  B.  634  ;  40 
W.  R.  546  ;  66  L.  T.  391. 
Merely  to  express  an  opinion  that  such  a  candidate  is  unfit  for  the  post  which 
he  seeks,  is  not  actionable ;  but  whoever  makes  or  publishes  any  false  statement 
of  fact  in  relation  to  the  personal  character  or  nSonduct  of  any  c€uididate  at  a 
Parliamentary  election  for  the  purpose  of  affecting  his  return  will  be  guilty  of  an 
illegal  practice,  and  liable  also  to  be  restrained  by  injunction  from  any  repetition 
of  such  fialse  statement 

58  &  59  Vict.  c.  40,  ss.  I  &  3,  and  sec  post,  p.  398. 
The  plaintiff  was  an  alderman  of  a  borough,  and  chairman  of  the  Town 
Improvement  Committee  of  the  council.  He  was  also  managing  director  and 
chief  shareholder  of  a  company  which  sold  some  land  to  the  town  council  for  the 
purpose  of  town  improvement  The  defendant  used  words  which  bore  the  con- 
struction that  the  plaintiff  had  availed  himself  of  his  position  on  the  town 
council,  and  as  chairman  of  the  Improvement  Committee,  to  obtain  an  improper 
advantage  for  himself  and  his  company  in  the  purchase.  Heldy  that  an  action  of 
slander  lay  without  proof  of  special  damage. 

*     Booth  V.  AmoW,  (1895)  1  Q.  B.  571  ;  64  L.  J.  Q.  B.  443  ;  43  W.  R. 
360  ;  72  L.  T.  310  ;  11  Times  L.  It  246. 
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So,  it  is  actionable  without  proof  of  special  damage  : — 
To  accuse  a  Royal  Commissioner  of  taking  bribes. 
Moor  V.  Foster,  Cro.  Jac  66. 
Purdy  V.  Staeey,  6  Burr.  2698. 
To  say  of  a  justice  of  the  peace,  **  Mr.  Stuckley  covereth  and  hideth  felonies, 
and  is  not  worthy  to  be  a  justice  of  the  peace  ; "  "for  it  is  against  his  oath  and 
the  office  of  a  justice  of  peace,  and  a  good  cause  to  put  him  out  of  the 
commission." 

StvMey  v.  Bulhead,  4  RepI  16. 
And  see  Sir  John  Harper  y.  Beamond,  Cro.  Jac.  56. 
Sir  Miles  Fleetwood  v.  Curl,  Cro.  Jac.  557  ;  Hob.  268. 
To  say  of  a  justice  of  the  peace  that  '*  he  is  a  Jacobite  and  for  bringing  in  the 
Prince  of  Wales  and  Popery  ; "  for  this  implies  that  he  is  disaffected  to  the 
established  Government  and  should  be  removed  from  office  immediately. 

How  y.  Prin  (1702),  Holt,  652 ;    7  Mod.  107  ;  2  Ld.  Raym.  812  ; 
2  Salk.  694.    Affirmed  in  House  of  Lords  sub  nom.  Prinne  v.  Hotvc, 
1  Brown's  Parly.  Cases,  64. 
To  insinuate  that  a  justice  of  the  peace  takes  bribes  or  ''perverts  justice  to 
serve  his  own  turn." 

CcBsar  V.  Ourseny,  Cro.  Eliz.  305. 

Cam  V.  Osgood,  1  Lev.  280. 

AUeston  v.  Moor,  HetL  167. 

Masham  v.  Bridges,  Cro.  Car.  223. 

liham  v.  York,  Cro.  Car.  15. 

Beamond  v.  Hastings,  Cro.  Jac.  240. 

Aston  V.  Blagrave,  1  Str.  617  ;   8  Mod.  270 ;  2  Ld.  Raym.  1369 ; 

Fort.  206. 
Lindsey  v.  Smith,  7  Johns.  359. 
To  say  to  a  churchwarden,  "  Thou  art  a  cheating  knave  and  hast  cheated  the 
parish  of  £40." 

Strode  v.  Holmes  (1651),  Style,  338  ;  1  RolL  Abr.  5a 
Woodruff  Y,  Wooley,  1  Vin.  Abr.  463. 

Jackson  v.  Adams,  2  Bing.  N.  C.  402  ;  2  Scott,  599  ;  1  Hodges,  339. 
To  call  an  escheator,  attorney,  or  other  officer  of  a  Court  of  Record,  an 
"extortioner." 

Stanley  v.  Boswell,  1  RolL  Abr.  55. 
To  say  of  a  town-clerk  that  he  hath  not  performed  his  office  according  to  law. 
FoweU  V.  Cowe,  Rollers  Abr.  56. 
Wright  v.  Moorhouse,  Cro.  Eliz.  358. 
Or  that  he  destroyed  votes  at  an  election. 

Dodds  V.  Henry,  9  Mass.  262. 
The  plaintiff  had  been  a  novice  in  a  convent,  and  left  in  order  to  nurse  a  sick 
relative ;  the  defendant  said  of  her  that  she  had  left  her  home  because  she  was 
pregnant;  the  plaintiff  alleged  that  by  these  words  she  was  prevented  from 
retaming  to  the  convent  and  becoming  a  nun,  when  she  would  have  been  main- 
tained and  supported  by  the  society.    Held,  that  no  action  lay,  as  the  plaintiff 
was  neither  a  nun  nor  a  novice  at  the  time  the  words  were  spoken,  and  there  was 
no  evidence  of  special  damage  sufficient  in  law  to  maintain  the  action, 
Dwyer  v.  Meeha^  18  L.  R.  Ir.  138. 
But  now  see  the  Slander  of  Women  Act,  1891  (54  &  55  Vict  c.  51). 
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In  America  it  has  been  held  actionable  to  charge  a  member  of  a  nominating 
convention  of  a  political  party  with  having  been  influenced  by  a  bribe. 
Hand  v.  IVvnton,  38  New  Jersey  (9  Vroom),  122. 
And  see  Sanderson  v.  Caldwell,  45  N.  Y.  398. 
Dollaway  v.  Turrtll,  26  Wend.  (N.  Y.)  383. 
SUme  V.  Coopery  2  Denio  (N.  Y.),  293. 
But  it  is  not  actionable  without  proof  of  special  damage  : — 
To  impute  insincerity  to  a  Member  of  Parliament 

Onslow  V.  Home,  3  Wils.  177  ;  2  W.  Bl.  760. 
Or  weakness  of  understanding  to  a  candidate  for  Congress. 

Mayrant  v.  Richardson,  1  Nott.  &  M.  347. 
Or  to  call  such  a  candidate  "a  corrupt  old  Tory." 
Hogg  V.  Dorrah,  2  Post.  (Alabama),  212. 
To  say  of  a  justice  of  the  peace,  "  He  is  a  fool,  an  ass,  and  a  beetle-headed 
justice;"  for  these  are  but  general  terms  of  abuse  and  disclose  no  ground  for 
removing  the  plaintiff  from  office. 
Bill  V.  Neal,  1  Lev.  52. 
Sir  John  HoUis  v.  Briscow  et  vx.,  Cro.  Jac.  58. 
To  say  of  a  justice  of  the  peace,  "  He  is  a  logger-headed,  a  slouch-headed, 
bursen-bellied  hound." 

R.  V.  Farre,  1  Keb.  629. 
To  say  of  a  justice  of  the  peace,  "He  is  a  blood-sucker  and  sucketh  blood  :^* 
'  for  it  cannot  be  intended  what  blood  he  sucketh." 

Sir  Christopher  Hilliard  v.  Constable,  Cro.  Eliz.  306  ;  Moore,  418. 


Clergymen  and  Ministers. 

A  beneficed  clergyman  of  the  Church  of  England  holds 
an  oflSce  of  profit :  hence  an  action  lies  without  proof  of 
special  damage  for  words  which  impute  to  him — 

(i)  serious  misconduct  in  the  discharge  of  his  official 
duties ; 

(ii)  any  misconduct  which,  if  proved  against  him,  would 
be  ground  for  degradation  or  deprivation ;  whether  such 
misconduct  occur  in  the  course  of  his  official  duties  or  not 
{Pemhertony.  CoUs,  10  Q.  B.  461  ;  16  L.  J.  Q.  B.  403) ; 

(iii)  general  unfitness  or  incapacity  for  his  office. 

A  clergyman  who  holds  any  chaplaincy  or  paid  lecture- 
ship or  readership,  from  which  he  can  be  removed,  comes 
within  the  same  rules  as  a  beneficed  clergyman.  {Payne  v. 
Beuwmorris,  1  Lev.  248.)  But  a  clergyman  without  cure 
of  souls  or  any  other  preferment  is  an  honorary  officer ;  and 
words  which  would  have  been  actionable,  if  spoken  of  a 
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beneficed  clergyman,  will  not  be  actionable,  if  spoken  of 
him.  [Gallwey  v.  Marshall,  9  Ex.  294  ;  23  L.  J.  Ex.  78.) 
A  dissenting  minister  is  not,  in  the  eye  of  the  law,  an 
officer  at  all ;  he  is  engaged  by  his  congregation  or  some 
other  body  of  persons,  to  perform  certain  duties.  Any 
charge  made  against  him  which,  if  true,  would  justify  his 
summary  dismissal  from  his  employment,  is  actionable 
per  se. 

lUuatrations. 

It  is  actionable  ¥rithout  proof  of  special  damage — 
To  say  of  a  parson  that  ^  he  had  two  wives ; "  for  though  bigamy  was  not 
made  felony  tiU  1603,  still  in  1588  it  was  **  cause  of  deprivation." 
Nicholson  V.  LynCf  Cro.  Eliz.  94 
To  say  that  '*  he  is  a  drunkard,  a  whoremaster,  a  common  swearer,  a  common 
liar,  and  hath  preached  false  doctrine,  and  deserves  to  be  degraded  ; "  for  **  the 
matters  charged  are  good  caose  to  have  him  degraded,  whereby  he  should  lose 
his  freehold." 

Dad  V.  Robinson  (1648),  Aleyn,  63. 
Dr.  Sibthorp^s  Case,  W.  Jones,  366  ;  1  Roll.  Abr.  76. 
To  say,  "  He  preacheth  lyes  in  the  pulpit : "  *^  car  ceo  est  bon  cause  d$  deprivationJ* 

Drake  v.  Drake  (1662),  1  Roll.  Abr.  58  ;  1  Vin.  Abr.  463. 
[These  cases  clearly  overrule  Parret  v.  Carpenter,  Noy,  64 ;  Cro.  Eliz.  502, 
wherein  it  was  held  that  an  action  could  lie  only  in  the  spiritual  court  for  saying 
of  a  parson  : — '^  Parret  is  an  adulterer,  and  hath  had  two  children  by  the  wife  of  J.  S., 
and  I  will  cause  him  to  be  deprived  for  it."  See  tlie  remarks  of  Pollock,  C.  B., 
23  L.  J,  Ex.  80.] 

To  say  to  a  parson,  "  Thou  hast  made  a  seditious  sermon,  and  moved  the  people 
to  sedition  to-day.*' 

Philips,  B.D,  V.  BadJby  (1582),  cited  in  BUtridge's  Case,  4  Rep.  19. 
To  say  of  a  parson,  "  He  preaches  nothing  but  lies  and  malice  in  the  pulpit ; " 
for  the  words  are  clearly  spoken  of  him  in  the  way  of  bis  profession. 
Cravden  v.  Walden,  3  Lev.  17. 
Bish<^  of  Sarum  v.  Nash,  B.  N.  P.  9  ;  Willes,  23. 
And  see  Pocock  v.  Nash,  Comb.  253. 
Musgrave  v.  Bovey,  2  Str.  946. 
To  say  to  a  clergyman,  *'  Thou  art  a  drunkard,"  is  not  of  itself  actionable ; 
but  it  is  submitted  that  to   impute  to  a  clergyman  habitual  drunkenness,  or 
drunkenness  whilst  engaged  in  the  discharge  of  his  official  duties,  would  be 
actionable. 

Tight  V.  IVieks,  33  Upper  Canada,  Q.  B.  Rep.  470. 
To  charge  a  clergyman  with  immorality  and  misappropriation  of  the  sacrament 
money  is  clearly  actionable.    Damages  £750. 

Eighmore  v.  Earl  and  Countess  of  Harrington,  3  C.  B.  N.  S.  142. 
And,  of  course,  to  charge  a  clergyman  with  having  indecently  assaulted  a  woman 
on  the  highway  is  actionable. 

Evans  v.  Qwyn,  5  Q.  B.  844. 

O.L.S.  Q 
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To  say  of  a  beneficed  clergyman  that  he  drugged  the  wine  he  gave  the  speaker, 
and  so  fraudulently  induced  him  to  sign  a  bill  of  exchange  for  a  large  amount  is 
actionable  without  proof  of  special  damage ;  but  it  is  not  actionable  merely  to  say 
of  a  beneficed  clergyman,  "  He  pigeoned  me." 

Femberton  v.  Colls,  10  Q.  B.  461 ;  16  L.  J.  Q.  B.  403  ;  11  Jur.  1011. 
To  charge  a  clergyman  with  incontinence  is  not  actionable,  unless  he  hold  some 
benefice  or  preferment,  or  some  post  of  emolument,  such  as  preacher,  curate, 
chaplain,  or  lecturer. 

Gallioey  y.  Marshall,  9  Exch.  294  ;  23  L.  J.  Ex.  78  ;  2  C.  L.  R  399. 
To  say  of  one  >\  ho  had  been  a  linendraper,  but  at  time  of  publication  was  a 
dissenting  minister,  that  he  was  guilty  of  fraud  and  cheating  when  a  linendraper, 
is  no  slander  of  the  plaintiff  in  his  character  of  dissenting  minister ;  and,  there- 
fore, is  not  actionable  without  proof  of  special  damage. 

Hopwood  V.  Thorn,  8  C.  B.  293  ;  19  L.  J.  C.  P.  94  ;  14  Jur.  87. 
But  to  charge  a  dissenting  minister  with  incontinence  while   a   dissenting 
minister,  "  insomuch  that  the  persons  frequenting  the  said  chapel  by  reason  of  the 
speaking  of  the  said  words  have  wholly  refused  to  permit  him  to  preach  at  the 
said  chapel,''  is  actionable. 

Hartley  y.  Herrvngy  8  T.  R.  130. 

Barristers-at-Law. 

It  is  quite  clear  that  barristers  (and  physicians  too)  may 
sue  for  words  touching  them  in  their  profession,  although 
their  fees  are  honorary. 

Rlustrations. 

The  plaintiff  was  a  barrister  and  gave  counsel  to  divers  of  the  king's  subjects. 
The  defendant  said  to  J.  S.  (the  plaintiff's  father-in-law),  concerning  the  plaintiff, 
"  He  is  a  dunce,  and  will  get  little  by  the  law."    J.  S.  replied,  "  Others  have  a 
better  opinion  of  him."     The  defendant  answered,  ^  He  was  never  but  accounted  a 
dunce  in  the  Middle  Temple."    Hsld,  that  the  words  were  actionable,  though  no 
special  damage  was  alleged.    Damages,  one  hundred  marks. 
Feard  v.  Jones,  Cro.  Car.  382. 
So  it  is  actionable  to  say  of  a  barrister — 
*'  Thou  art  no  lawyer ;  thou  canst  not  make  a  lease ;  thou  hast  that  degree 
without  desert ;  they  are  fools  who  come  to  thee  for  law." 
Bartkes  v.  Allen,  1  RolL  Abr.  54. 
Or,  *'  He  hath  as  much  law  as  a  Jackanapes."    (N.B. — The  words  are  not  "  no 
more  law  than  a  Jackanapes.") 

Falmer  v.  Boyer,  Owen,  17  ;  Cro.  Eliz.  342,  cited  with  approval  in 

Brokers  Gass,  Moore,  409. 
[And  see  Oawdry  v.  TetUy,  Godb.  441,  where  it  is  said  that  had  the 
words  been,  "  He  has  no  more  vjit  than  a  Jackanapes,"  no  action 
would  have  lain ;    wit  not  being  essential  to  success  at  the  bar 
according  to  F.  Pollock^  2  Ad.  &  E.  4] 
Or,  '^  He  has  deceived  his  client,  and  revealed  the  secrets  of  his  cause." 
&n>ag  v.  Gray,  1  Roll.  Abr.  57  ;  Co.  Entr.  22. 
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Or,  '^  He  will  giye  vexationa  and  ill  counsel,  and  stir  up  a  suit,  and  milk  her 
purse,  and  fill  his  own  large  pockets." 

King  v.  Lake,  2  Ventr.  28  ;  Hardres,  470. 

And  see  Snow  v.  Etty,  22  Law  Journal  (newspaper),  292. 

Solicitors  and  Attoimies. 

It  is  actionable  without  proof  of  special  damage  : — 

To  say  of  an  attorney,  ^  He  is  a  very  base  rogue  and  a  cheating  knave,  and 

doth  Tnaintain  himself,  his  wife  and  children,  by  his  cheating." 

Anon.  (1638),  Oo.  Car.  516. 

See  Jenkins  v.  SnvUh,  Cro.  Jac.  586. 

To  say  of  an  attorney  that  **he  hath  the  falling  sickness  ; "  for  that  disables  him 

in  his  profession. 

Tayh/r  v.  Perr  (16o7),  I  Rolle's  Abr.  44. 

To  say  of  an  attorney,  ^  What,  does  he  pretend  to  be  a  lawyer  1    He  is  no 

more  a  lawyer  than  the  devil ;"  or  any  other  words  imputing  gross  ignorance  of 

law* 

Day  V.  BuOvr,  3  Wils.  59. 

Baker  v.  Morfue,  Sid.  327  ;  2  Keb.  202  ;  ante,  p.  76. 

Powell  V.  Jonee,  1  Lev.  297  ;  ante,  p.  76. 

To  say  of  an  attorney, ''  He  is  only  an  attorney's  clerk,  and  a  rogue ;  he  is  no 

attorney,"  or  any  words  imputing  that  he  is  not  a  fully  qualified  practitioner. 

Eardwick  v.  Chandler,  2  Stra.  1138. 

To  say  of  an  attorney,  "  He  is  an  ambidexter^  Le,,  one  who  being  retained 

by  one  party  in  a  cause,  and  having  learnt  all  his  secrete,  goes  over  to  the  other 

side,  and  acts  for  the  adversary.     Such  conduct  was  subject  for  a  qui  tarn  action 

under  an  old  penal  statute :  see  BastelFs  Entries,  p.  2,  Action  sur  le  case  vers 

Attorney,  3. 

Annison  v.  Blofield,  Garter,  214  ;  1  Roll  Abr.  65. 

Shire  v.  King,  Yelv.  32. 

To  impute  that  he  will  betray  liis  clients'  secrets  and  overthrow  their  cause. 

Martt/n  v.  Burlings,  Cro.  Eliz.  589. 

Garr  v.  Selden,  6  Barb.  (N.  Y.),  416  ;  4  Comst.  91. 

Foot  V.  Brown,  8  Johns.  64. 

To  charge  an  attorney  with  barratry,  champerty,  or  maintenance. 

Boxe  V.  Bamaby,  1  RolL  Abr.  65  ;  Hob.  117. 

Proud  V.  Haroes,  Cro.  Eliz.  171  ;  Hob.  140. 

Taylor  v.  Starkey,  Cro.  Car.  192. 

To  say  to  a  client  "  your  attorney  is  a  bribing  knave,  and  hath  taken  twenty 

pounds  of  you  to  cozen  me." 

Yardley  v.  Ellis,  Hob.  8. 

To  say  of  an  attorney,  *^  He  stirreth  up  suits,  and  once  promised  me,  that  if  he 

did  not  recover  in  a  cause  for  me,  he  would  take  no  charges  of  me  ;  **  **  because 

stirring  up  suits  is  barratry,  and  undertaking  a  suit,  no  purchase  no  pay,  is 

maintenance.'' 

Smith  V.  Andrews,  1  KolL  Abr.  64  ;  Hob.  117. 

To  assert  that  an  attorney  has  been  guilty  of  professional  misconduct  and  ought 

to  be  struck  off  the  roUs. 

Byrchley's  Case,  4  Rep.  16. 

o  2 


84  SLANDER. 

PhiUips  Y.  Jaruen,  2  Esp.  624. 

JVarton  v.  Gearing^  1  Vict  L.  R  C.  L.  122. 
But  it  is  not  actionable  to  aay  of  an  attorney,  "  He  has  defrauded  his  crediton 
and  has  been  horsewhipped  off  the  course  at  Doncaster  ; "  for  it  is  no  part  of  hk 
professional  duties  to  attend  horse-races,  and  his  creditors  are  not  his  clients. 

Doyley  v.  RoherU,  3  Bing.  N.  C.  835 ;  5  Scott,  40 ;  3  Hodges,  154. 
Nor  to  abuse  him  in  general  terms,  such  as  "  cheat,''  "  rogue,"  or  "  knave  ; " 
though  to  say,  '*  You  cheat  your  clients,"  would  be  actionable. 

AlUdon  y.  Moor,  Het.  167. 

And  see  Bithop  v.  Latimer,  4  L.  T.  775. 

Physicians  and  Surgeons. 

Any  words  imputing  to  a  practising  medical  man  miscon- 
duct or  incapacity  in  the  discharge  of  his  professional  duties 
are  actionable  per  se. 

lUustrationa. 

Thus  it  is  actionable  without  proof  of  special  damage  : — 
To  accuse  any  pliysician,  surgeon,  accoucheur,  midwife,  or  apothecary,  with 
having  caused  the  death   of  any  patient  through  his   ignorance    or   culpable 
negligence. 

Poe  V.  Mondford,  Cro.  Eliz.  620. 

JVatson  V.  VandirUuh,  Hetl.  71. 

SoiUhee  y.  Dmny,  1  Exch.  196  ;  17  L.  J.  Ex.  161. 

Edsall  V.  RussiU,  4  M.  &  Gr.  1090  ;  12  L.  J.  C.  P.  4  ;  6  Scott,  N.  R. 

801  ;  2  Dowl.  N.  S.  641  ;  6  Jur.  996. 
Foster  ▼.  Scripps,  39  Mich.  376;  33  Amer.  R.  403. 
To  call  a  practising  medical  man  *'  a  quack-salver,'*  or  "  an   empiric,"  or  a 
"  mountebank." 

Allen  V.  Eaton,  1  Roll.  Abr.  54 

Qoddart  y.  Hanlfoot,  1  Viner's  Abr.  (S.  a.),  pi.  12  ;  1  Roll.  Abr.  54. 
To  say  of  a  surgeon  to  his  patient,  ''  1  wonder  you  had  him  to  attend  you.  Do 
you  know  him  ?  He  is  not  an  apothecary  ;  he  has  not  passed  any  examination  ; 
he  ia  a  bad  character  ;  none  of  the  medical  men  here  will  meet  him.  Several 
persons  have  died  that  he  had  attended,  and  there  have  been  inquests  held  on 
them,''  was  held  actionable  in 

Southee  v.  Dmny,  1  Exch.  196 ;  17  L.  J.  Ex.  151. 
The  Court,  in  this  case,  inclined  to  think  the  words,  "  He  is  a  bad  character ; 
none  of  the  medical  men  here  will  meet  him,"  were  actionable  by  themselves. 

But  see  Clay  v.  Roberts,  9  Jur.  N.  S.  580  ;  11  W.  R.  649  ;  8  L.  T.  397. 
Ramadge  v.  Ryan,  9  Bing.  333  ;  2  M.  &  Sc  421. 
To  charge  any  medical  man  or  apothecary  with  either  ignorantly  or  unskilfollj 
administering  the  wrong  medicines  or  medicine  in  excessive  doses. 
Collier^  M.D.  v.  Simpson,  5  C.  &  P.  73. 
Tutty  V.  Alewin,  11  Mod.  221. 
Seeor  v.  Harris,  18  Barb.  425. 
Carroll  v.  JVhiU,  33  Barb.  615 ;  42  N.  Y.  161. 
March  v.  Davieon,  9  Paige,  580. 
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But  it  is  not  actionable  per  m  : — 
To  say  of  a  surgeon, ''  He  did  poison  the  wound  of  his  patient ; "  without  some 
avennent  that  this  was  improper  treatment  of  the  wound  ;  for  else  "  it  might  be 
for  the  cure  of  it" 

S%ugoi  Case,  Hetl.  175. 
To  call  a  person  who  practises  medicine  without  full  legal  qualification  *'a 
quack,"  or  "  an  impostor  ; "  for  the  law  only  protects  lawful  employments. 
Collins  V.  Gamegie,  1  A.  &  E.  695  ;  3  N.  &  M.  703. 
To  charge  a  physician  with  adultery  unconnected  with  his  professional  conduct. 
It  would  be  otherwise  if  he  had  been  accused  of  seducing,  or  committing  adultery 
with,  one  of  his  patients. 

Ayre  v.  Craven,  2  A.  &  E.  2  ;  4  N.  &  M.  220. 
To  chaige  a  physician  or  surgeon  generally  with  '*  malpractice  ;"  not  stating 
that  he  caused  his  patient's  death  by  malpractice. 

Rodgers  v.  Klvne,  56  Miss.  808  ;  31  Ani^r.  R  389. 
To  say  of  an  *'  accoucheuse,"  "  A  lady  who  has  established  a  medical  college 

at has  issued  a  prospectus,  in  which  my  name  appears  as  president    I 

have  sanctioned  the  issue  of  no  prospectus  with  my  name  in  it.  I  wish  to  know 
what  remedy  I  have,"  was  held  no  slander  on  her  in  the  way  of  her  trade. 
BreTU  V.  Spralty  Times,  Feb.  3rd,  1882. 
The  plaintiff  was  a  suigeon  and  accoucheur ;  the  defendant  told  one  of  his 
patients  that  the  plaintifi'^s  female  servant  had  had  a  child  by  him ;  and  the 
patient  consequently  ceased  to  employ  the  plaintiff.  Held^  that  special  damage 
being  proved,  the  action  lay. 

Dixon  V.  Smith,  6  H.  &  N.  460  ;  29  L.  J.  Ex.  125. 

So,  to  impute  incompetency  to  any  one  practising  an  art, 

as  a  dentist,  a  schoolmaster,  a  land  surveyor,  or  an  architect^ 

is  actionable  per  se. 

Illuatrationa. 

Thus,  it  is  actionable  without  proof  of  special  damage  : — 
To  say  of  a  schoolmaster,  '*  Pat  not  your  son  to  him,  for  he  will  come  away  as 
very  a  dunce  as  he  went'' 

Watson  V.  Vanderlash,  Hetl.  71. 
To  accuse  a  schoolmaster  of  habitual  drunkenness. 
Hvmie  V.  Marshall,  42  J.  P.  136. 
Brandrick  v.  Johnson,  1  Vict.  L.  R  C,  L.  306. 
To  say  of  an  architect  engaged  to  restore  a  church,  that  he  has  no  experience  in 
church  work. 

BotterUl  and  another  v.  Whytehead,  41  L.  T.  588. 
Or,  to  say  of  a  land  surveyor,  in  the  way  of  his  trade,  "  Thou  art  a  cozener  and 
a  cheating  knave,  and  that  I  can  prove." 

London  v.  Eastgate,  2  RoUe's  Hep.  72. 

Traders. 

So  if  the  plaintiff  carry  on  any  trade  recognised  by  the 
law,  or  be  engaged  in  any  lawful  employment,  however 


humble,  an  action  lies  for  any  words  which  prejudice  him 
in  the  way  of  such  trade  or  employment.  But  the  worda 
must  relate  to  his  trade  or  employment,  and  "  touch  "  him 
therein. 

lUitBtrat'iona 
Thus,  it  is  actionable  without  proof  or  special  damage ; — 
To  say  of  a  clerk  or  serraut  that  he  bad  "  cozened  hia  master." 
Seaman  t.  Bigg,  Cro.  Car.  480. 
Bdgnaid't  Gate  (1640},  Cro.  Car.  663. 
To  say  of  a  gamekeeper  that  he  trapped  three  foxes ;  for  that  would  be  clearlj 
a  breach  of  his  ilutieH  as  gamekeeper. 

Faaiger  t.  NevKomb,  L.   R.  2  Ex.  387  j  36  L.  J.  Ei.  169  ;  15  ff.  R 
1181  !  16L.  T.  695. 
To  say  of  a  servant  girl  that  she  had  had  a  miscarriage,  and  had  lost  her  place 
in  consequence. 

Connor*  v.  Juttiet,  13  Ir.  C.  L.  E.  461. 
To  say  to  the  mistreRS  of  a  servant  girl,  "  You  are  not  aware,  Mrs.  C,  what 
kind  of  a  girt  you  have  in  your  service  ;  if  you  were,  you  would  not  keep  her,  for 
1  can  arauie  you  she  is  often  out  with  our  married  man."  Coltman,  J.,  held  that 
these  words  weie  actionable  without  proof  of  special  damage  ;  and  on  a  motion 
foi  a  new  trial,  Tindal,  C.  J.,  said,  "  The  wonla  are  actionable,  inasmuch  aa  thc^ 
are  spoken  of  the  plaintiff  in  her  vocation." 

Bumtey  v.  Wtbb  et  kx.,  11  L.  J.  C.  P.  129  ;  Car.  &  M.  104. 
To  say  to  an  innkeeper,  "  Thy  house  li  infected  with  the  pox,  and  thy  wife  was 
laid  of  the  pox  ; "  I'or  even  if  small-pOK  only  was  meant,  still  "  it  was  a  discredit 
to  the  plaintiff,  and  guests  would  not  resort"  to  his  house.    Damages  £60. 
Levefi  Gate,  Cro.  Elii.  289. 

And  see  the  remarks  of  Kelly,  C,  B.,  in  Biding  v.  Smtt^  1  Ex.  D.  94 ; 
46  L.  J.  Ex.  281  ;  24  ff.  R.  487  :  34  L.  T.  600: 

But  it  is  not  actionable  per  «e  .■ — 
To  say  of  a  Uvery-stable  keeper,  "  You  are  a  r^pilar  prover  under  bankruptdM, 
a  regular  bankrupt  makei ; "  for  it  is  not  a  charge  against  him  in  the  way  of  bis 
trade. 

Ai>gU  V.  AUxander,  7  Biog.  119 ;  1  Cr.  &  J.  143  ;  4  M.  &  F.  870 ;  1 
Tyrw.  9. 
Nor  to  say  to  a  clerk  to  a  gas  company,  "  You  are  a  fellow,  a  disgrace  to  the 
town,  unfit  to  hold  your  situation  for  your  conduct  with  whores." 
LwBiHyy  v.  AMay,  1  C.  &  J.  301 ;  1  Tyrw.  217. 
Aud  see  Jame*  v.  Brook,  9  Q.  B.  7  ;  18  L.  J.  Q.  R  17  ;  10  Jar.  Ml. 
Nor  to  impute  to  a  staymaker  that  his  trade  is  maintained  by  the  prostitution 
of  his  ahopwoman. 

Broytw  t.  Cooper,  6  M.  &  W.  249. 

The  law  guards  most  carefully  the  credit  of  all  merchants 
and  traders ;  any  imputation  on  their  solvency,  any  sugges- 
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tion  that  they  are  in  pecuniary  difficulties,  or  are  attempting 
to  evade  the  operation  of  any  Bankruptcy  Act,  is  therefore 
actionable  per  se. 

lU/uMratwiiS. 

ThjiB,  it  is  acdonable  witboat  proof  of  special  damage  : — 

To  impeach  the  credit  of  any  merchant  or  tradesman  by  imputing  to  him 
bankruptcy  or  insolyencyi  either  past,  present  or  future. 

Johmon  v.  Lemmon^  2  Rolle's  Rep.  144. 

Thompgon  v.  Twenge,  2  RoUe's  Rep.  433. 

Vwian  v.  JFUUt,  Sir  Thomas  Raymond,  207  ;  3  Salk.  326. 

SUmUm  v.  Smith,  2  Ld.  Raymond,  1480 ;  2  Str.  762. 

WTiiUington  v.  Gladwin,  5  B.  &  C.  180  ;  2  C.  &  P.  146. 

RMmon  v.  Marehanl,  7  Q.  B.  918  ;  15  L.  J.  Q.  B.  134 ;  10  Jar.  166. 

Harriion  v.  Bemngton,  8  C.  &  P.  708. 

GoiUing  v.  Brooks,  2  F.  &  F.  76. 

BroumY.  Smith,  13  C.  B.  596;  22  L.  J.  C.  P.  151;    17  Jur.  807;  1 
C.  L.  R.  4. 
To  say  to  a  tailor,  "  I  heard  you  were  run  away,"  $c,  from  your  creditors. 

Davis  V.  Lewis,  7  T.  R  17. 

And  see  Dohson  v.  Thomistone,  3  Mod.  112. 

Chapman  v.  Lamiphire,  3  Mod.  155. 

Ame  v.  Johnson,  10  Mod.  111. 

Harrison  y.  Tharnbanyugh,  10  Mod.  196;  Gilb.  Cas.  114. 
To  say  of  a  brewer  that  he  had  been  arrested  for  debt    And  this  although  no 
express  reference  to  his  trade  was  made  at  the  time  of  publication,  for  such  words 
must  necesaarily  affect  his  credit  therein. 

JonesY.  Littler,  7  M.  &  W.  423;  10  L.  J.  Ex,  171. 
To  assert  that  the  plaintiff  had  once  been  bankrupt  in  another  place,  when 
carrying  on  another  trade ;  for  that  may  still  affect  him  here  in  his  present  trade. 

Leyerofi  y.  Dunker,  Cro.  Car.  317. 

HaU  y.  Smith,  1  M.  &  S.  287. 

Figgim  y.  CogsweU,  3  M.  &  S.  369. 
To  say  of  any  trader, '/  He  is  not  able  to  pay  his  debts.'' 

Drake  y.  Hill,  Sir  T.  Raym.  184 ;  2  Keble,  549 ;  1  Ley.  276 ;   Sid. 
424. 

Hocker  y.  Tucker,  Holt,  39 ;  Garth.  330. 

Morris  y.  Langdale,  2  Bos.  &  Pul.  264. 

Orpwood  y.  Barkes  (yel  Parkes),  4  Bing.  261 ;  12  Moore,  492. 
To  Bay  of  a  feurmer,  "  He  cannot  pay  his  labourers." 

Barnes  y.  HoUaway,  8  T.  R.  150. 
To  impute  insolyency  to  an  innkeeper^  eyen  though  at  that  date  innkeepers 
were  not  subject  to  the  bankruptcy  laws. 

JFhiUington  y.  Gladwin  (1825),  5  B.  &  C.  180 ;  2  C.  &  P.  146. 

Scmtham  y.  Allen,  Sir  T.  Raym.  231. 
But  it  is  not  actionable  to  say  merely,  '*  A.  owes  me  money,"  if  no  words  be 
^ded  imputing  that  A.  is  unable  to  pay  the  debt. 

Per  Bramwell,  B.,  4  F.  &  F.  321,  322. 
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So  if  the  defendant's  words  impute  to  the  plaintiff  dis- 
honesty and  fraud  in  the  conduct  of  his  trade,  such  as 
knowingly  selling  inferior  articles  as  superior,  or  wilfully 
adulterating  his  wares,  they  will  be  actionable  per  se.  If 
the  words  merely  impugn  the  value  of  the  goods  which 
the  plaintiff  sells,  they  are  not  actionable  unless  they  fall 
within  the  rules  relating  to  Slander  of  Title,  posty  p.  156  ; 
for  they  are  but  an  attack  on  a  thing,  not  on  a  person. 
But  often  an  attack  on  a  commodity  may  be  also  an  in- 
direct attack  upon  its  vendor ;  e.g.  if  it  be  insinuated  that 
there  was  fraud  or  dishonesty  in  offering  it  for  sale. 

lUustrations. 

Thus,  it  is  actionable  without  proof  of  special  damage  : — 

To  say  of  a  trader,  "  He  is  a  cheating  knave,  and  keeps  a  false  debt-booL** 
Orawfoot  v.  Dale,  1  Vent.  263 ;  3  Salk.  327. 
Overruling  Todd  v.  Hadings,  2  Saund.  307. 
Or  that  he  uses  false  weights  or  measures. 

Gnffiths  V.  Leuns,  7  Q.  B.  61 ;    14  L.  J.  Q.  B.  197 ;  9  Jur.  370 ;  8 

Q.  B.  841 ;  15  L.  J.  Q.  B.  249 ;  10  Jur.  711. 
Bray  v.  Ham,  1  Brownlow  &  Golds.  4. 
Stober  v.  Qreetii  ib.  6. 
Prior  V.  WUson,  1  C.  B.  N.  S.  95. 
To  say  to  a  comfactor,  "  You  are  a  rogue  and  a  swindling  rascal,  you  delivered 
me  100  bushels  of  oats,  worse  by  6«.  a  bushel  than  I  bargained  for." 
Thomas  v.  Jackson,  3  Bing.  104  ;  10  Moore,  425. 
To  say  of  a  tradesman  that  he  adulterates  the  goods  he  sells. 

Jesson  V.  Hayes  (1636),  Boll.  Abr.  63. 
To  say  of  a  contractor,  '*  He  used  the  old  materials,"  when  his  contract  was  for 
new,  is  actionable,  with  proper  innuendoes. 

BaJboneau  v.  Farrell,  15  C.  B.  360  ;  24  L.  J.  C.  P.  9 ;  1  Jur.  N.  S.  114; 

3  C.  L.  R  142. 
Sir  U.  Greenfield's  Case,  Mar.  82  ;  1  Viner's  Abr.  465. 
See  Smith  v.  Mathews,  1  Moo.  &  Rob.  151. 
To  say  of  an  auctioneer  or  appraiser  who  had  valued  goods  for  the  defendant^ 
"  He  is  a  damned  rascal,  he  has  cheated  me  out  of  £100  on  the  valuation." 
Brycmt  v.  LoxUm,  11  Moore,  344. 
Bmnsdale  v.  Greefnacre,  1  F.  &  F.  61,  arUe,  p.  75. 
To  say  of  a  butcher  that  he  changed  the  lamb  bought  of  him  for  a  coarse  piece 
of  mutton. 

Crigp  V.  GUI,  29  L.  T.  (Old  S.)  82. 
Rice  V.  Pidgeon,  Comb.  161. 
But  to  call  a  tradesman  '*  a  rogue,"  or  "  a  cheat,"  or  '*  a  cozener,"  is  not  action- 
able, unless  it  can  be  shown  that  the  words  refer  to   his   trade.     To  impute 
distinctly  that  he  cheats  or  cozens  in  his  trade  is  actionable. 
Johns  V.  Gittings,  Cro.  Eliz.  239. 
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Cotes  v.  KetU^  Cro.  Jac.  204. 

Terry  v.  Hooper,  1  Lev.  115. 

Savage  v.  Robery,  5  Mod.  398  ;  2  Salk.  694. 

Swrman  v.  SheUeto,  3  Burr.  1688. 

Bromefield  v.  Sno^  12  Mod.  307. 

SamU  V.  Jardine,  2  H.  BL  631. 

Lancaster  v.  Frenchy  2  Stra.  797. 

Dat^  v.  MiUer  etvx,y2  Stra.  1169. 

jFeMoicM  V.  HurUeTf  20  Up.  Can.  Q.  B.  382. 

Brady  r.  Yoidden,  Melbourne  Argus  R.,  ante,  p.  75. 
[N.B. — Lancaster  v.  FreTu:^  appears  to  go  a  little  further  than  the  other  cases 
cited :  but  if  so^  it  must  be  taken  to  be  so  far  overruled  by  them.] 

So  to  say  to  a  pork  butcher, "  Who  stole  Eraser's  pigs  ?  You  did,  you  bloody 
thief,  and  I  can  prove  it — you  poisoned  them  with  mustard  and  brimstone,"  was 
held  not  actionable  (the  jury  having  found  that  the  words  were  not  intended  to 
impute  felony) ;  for  there  was  nothing  to  show  that  they  were  spoken  of  the 
plaintiff  in  relation  to  his  trade. 

Sibley  v.  Tomlins,  4  Tyrwhitt,  90. 
So  to  say  of  a  grocer,  ^'  His  shop  is  in  the  market,**  is  not  actionable,  in  the 
primaiy  sense  of  the  words  at  all  events. 

Ruel  V.  TatneU,  29  W.  R.  172  ;  43  L.  T.  607. 

It  must  be  averred  and  proved  that  the  plaintiff  carried  on  his 
trade  at  the  time  the  words  were  spoken  ;  else  the  words  cannot  be 
spoken  of  him  in  the  way  of  such  trade.  (Bellamy  v.  Bv/rch,  16 
M.  &  W.  590.)  Moreover  the  trade  or  employment  must  be  one 
recognised  by  the  law  as  a  legitimate  means  of  earning  one's  living. 

lUuatrations. 

A  stock-jobber  could  not  sue  for  words  spoken  of  him  in  the  way  of  his  trade, 
80  long  as  that  trade  was  illegal  within  the  7  Geo.  XL  c.  8,  s.  1  (Sir  John  Barnard's 
Act ;  now  repealed  by  23  &  24  Vict.  c.  28). 

Morris  v.  Langdale,  2  Bos.  &  Pul.  284. 
Collins  V.  Carnegie,  1  A.  &  E.  695  ;  3  N.  &  M.  703. 
If  the  plaintiff  avers  that  he  carries  on  two  trades,  it  will  be  sufficient  to  prove 
that  he  carries  on  one,  if  the  words  can  affect  him  in  that  one. 
Figgvns  v.  Cogstvell,  3  M.  &  S.  369. 
Sail  V.  Smith,  1  M.  &  S.  287. 
Where  insolvency  is  imputed  to  one  member  of  a  firm,  either  he  or  the  firm 
may  sue,  for  it  is  a  reflection  on  the  credit  of  both. 
Harrison  v.  BevingUm,  8  C.  &  P.  708. 
Cook  and  another  v.  Batchellor,  3  Bos.  &  Pul.  150. 
Foster  and  others  v.  La/tvson,  3  Bing.  452  ;  11  Moore,  360. 
A  married  woman,  carrying  on  a  separate  trade,  may  sue  without  joining  her 
husband  for  any  tort  affecting  such  separate  trade  or  her  credit  therein. 
Swmmers  v.  City  Bank,  L.  R.  9  C.  P.  580  ;  43  L.  J.  C.  P.  261. 
And  see  45  &  46  Vict.  c.  75,  ss.  1,  12,  post,  pp.  415,  417. 
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IV.  Words  which  impute  Unchastity  or  Adultery  to  any 

Woman  or  Girl. 

By  the  Slander  of  Women  Act,  1891  (54  &  55  Vict 
c.  51),  it  is  enacted  that  "words  spoken  and  published 
after  the  passing  of  this  Act  (August  5,  1891),  which  im- 
pute unchastity  or  adultery  to  any  woman  or  girl  shall  not 
require  special  damage  to  render  them  actionable.  Pro- 
vided always,  that  in  any  action  for  words  spoken  and 
made  actionable  by  this  Act,  a  plaintiff  shall  not  recover 
more  costs  than  damages,  unless  the  Judge  shall  certify 
that  there  was  reasonable  groxmd  for  bringing  the  action." 

The  Act  does  not  apply  to  Scotland,  as  a  verbal  imputa- 
tion of  unchastity  was  already  actionable  there  without 
proof  of  special  damage.  And  it  is  submitted  that  it  does 
not  apply  to  any  case  in  which  gross  epithets  are  used 
merely  as  general  terms  of  abuse ;  the  words  must  be  such 
as  to  convey  to  the  hearers  a  definite  imputation  that  the 
plaintiff  has  in  fact  been  guilty  of  adultery  or  unchastity. 

Prior  to  1891,  it  was  the  law  in  England  and  Ireland — ^though  it 
was  otherwise  in  Scotland  and  America — that  words  imputing  un- 
chastity or  adultery  to  a  woman,  married  or  unmarried,  however  gross 
and  injurious  they  might  be,  were  not  actionable,  unless  the  plaintiff 
could  prove  that  they  had  directly  caused  her  special  damage,  which 
it  was  generally  impossible  for  her  to  do.  It  was  true  that  up  to 
1855  she  had  a  nominal  remedy  in  the  ecclesiastical  courts,  which 
had  jurisdiction  over  such  charges,  and  could  inflict  penance  on  the 
defendant  for  the  good  of  his  soul,  though  they  could  not  award 
damages  to  the  plaintiff.  But  by  the  statute  18  &  19  Vict  a  41, 
the  power  of  the  ecclesiastical  courts  "  to  entertain  or  adjudicate 
upon  any  suit  for  or  cause  of  defamation "  was  abolished  ;  and  no 
attempt  was  made  to  substitute  any  remedy  in  the  secular  courts. 
Again,  there  was  in  theory  a  remedy  if  such  words  were  spoken  in  the 
city  of  London,  or  in  the  borough  of  Southwark  (Sid.  97),  or,  it  was 
said,  in  the  city  of  Bristol  {Power  v.  Shaw,  1  Wils.  62),  and  an 
action  was  brought  in  the  local  courts.  For  it  was  formerly  the 
custom  in  those  localities  to  cart  and  whip  whores,  tingling  a  basin 
before  them.     Hence  to  call  a  woman  "  whore  "  or  "  strumpet  *'  {Cook 

V.  Wingfidd,  1  Str.  555)  or  "  bawd  "  (1  Vin.  Abr.  396),  or  her  husband 
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a  **  cuckold  "  {Vicara  v.  Worth,  1  Str.  471),  was  supposed  to  be  an 
imputation  of  a  criminal  offence  to  the  female  plaintiff,  and  therefore 
actionable.  But  such  custom  has  been  entirely  extinct  for  more  than  a 
century.  The  plaintiffs  in  the  case  oiStainton  et  ux,  v.  JoTiea  (2  Selwyn, 
N.  P.  Idth  ed.  1205),  tried  to  prove  its  existence  in  1782,  and  failed. 
Hence  a  woman  who  had  been  slandered  in  her  most  precious  posses- 
sion was  practically  without  remedy.  The  state  of  our  law  on 
this  point  was  frequently  denounced  by  learned  judges.  (See  the 
remarks  of  Willes,  C.  J.,  in  Jonea  v.  Heme,  2  Wils.  87 ;  of  Lord 
Campbell,  C.  J.,  and  Lord  Brougham,  in  LyTich  v.  Knigkt  and  wife^ 
9  H.  L.  C.  598,  4  \  and  of  Cockbum,  C.  J.,  Crompton,  and  Blackburn, 
JJ.,  in  Itoberta  and  wife  v.  Roberts,  5  B.  &  S.  384 ;  33  L.  J.  Q.  B. 
249.)     And  now  happily  it  has  at  last  been  altered. 

lUustratioTia  of  the  former  law. 

To  say  of  a  young  woman  that  *^  she  had  a  baatard  "  was  not  actionable  without 
proof  of  special  damage  ;  "  because  it  is  a  spiritual  defamation,  punishable  in  the 
spiritual  court" 

Per  Holt,  C.  J.,  in  Ogdm  v.  Tumtr,  Holt,  40  ;  6  Mod.  104 ;  2  Salk.  696. 
But  see  a/nte,  p.  65. 
To  call  a  woman  '*  a  whore  ''or  ''a  strumpet "  was  not  actionable,  except  by 
special  custom,  if  the  action  were  tried  in  the  cities  of  London  and  Bristol.    '^  To 
maintain  actions  for  such  brabling  words  is  against  law." 
Oxford  et  ux,  v.  Cross  (1599),  4  Rep.  18. 
HasseU  y.  Gwpcot  (1639),  1  Yin.  Abr.  395  ;  1  Roll.  Abr.  36. 
Roberts  v.  Herbert  (1662),  Sid.  97 ;  S.  C.  Cans  v.  Roberts,  1  Keble,  418 

(Southwark). 
JVateon  v.  Gierke  (1688),  Comberbach,  138. 

Gascoigne  et  vx,  v.  Ambler  (1703),  2  Ld.  Raym.  1004.  ,,< 

Vicars  v.  WoHh  (1722^  1  Str.  471. 
Eodghins  et  ux,  v.  Corbet  et  ux,  (1723),  1  Str.  545. 
Cook  V.  WingfiM  (1723),  1  Str.  555. 
Power  V.  Sluvw  (1744^  1  Wils.  62  (Bristol). 
Theyer  v.  Easttoick  (1767),  4  Burr.  2032. 
Brand  and  wife  v.  Rc^ts  and  wife  (1769),  4  Burr.  2418. 
Stainton  et  ux.  v.  Jones  (1782),  2  Selw.  N.  P.  1205  (13th  Ed.). 
It  was  not  actionable  to  call  a  woman  a  "  bawd," 

HoUingshead^s  Case  (1632),  Cro.  Car.  229  ;  . 
Hixe  V.  HoUingshed  (1632),  Cro.  Car.  261 ; 
unless  the  words  were  spoken  in  the  city  of  London. 
Rily  V.  Lewis  (1640),  1  Vin.  Abr.  396. 
The  words  "  You  are  living  by  imposture  ;  you  used  to  walk  St.  Paul's  Church- 
yard for  a  living," — spoken  of  a  woman  with  the  intention  of  imputing  that  she 
was  a  swindler  and  a  prostitute, — were  not  actionable  without  special  damage. 

WUhy  y.  Eldon,  8  C.  B.  142  ;  18  L.  J.  C.  P.  320  ;  13  Jur.  706  ;  7  D. 
&L.143. 
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The  defendant  told  a  married  man  that  his  wife  was  ''  a  notorious  liar "  and 
**  an  infamous  wretch,"  and  had  been  all  but  seduced  by  Dr.  C.  of  Roscommon 
before  her  marriage.  The  husband  consequently  refused  to  live  with  her  any 
longer.    Heldy  no  action  lay. 

Lynch  v.  Knight  amd  imfe,  9  H.  L.  C.  577  ;  8  Jur.  N.  S.  724 ;  •  L.  T. 
291. 
Where  the  defendant  asserted  that  a  married  woman  was  guilty  of  adultery, 
and  she  was  consequently  expelled  from  the  congregation  and  bible  society  of 
her  religious  sect,  and  was  thus  prevented  from  obtaining  a  certificate,  without 
which  she  could  not  become  a  member  of  any  similar  society,  held,  no  action 
lay. 

BoherU  and  wife  v.  M)erU,  6  £.  &  S.  384 ;    33  L.  J.  Q.  B.  249  ;   10 

Jur.  N.  S.  1027  ;  12  W.  R.  909  ;  10  L.  T.  602. 
Shafw  V.  AhaUy  48  Maryland,  171 ;  30  Amer.  R.  456. 
Dwyer  v.  Meehan,  18  L.  R.  Ir.  138,  ante,  p.  79. 
The  defendant  falsely  imputed  incontinence  to  a  married  woman.     In  conse- 
quence of  his  words  she  lost  the  society  and  friendship  of  her  neighbours,  and 
became  seriously  ill  and  unable  to  attend  to  her  affairs  and  business,  and  her 
husband  incurred  expense  in  curing  lier,  and  lost  the  society  and  assistance  of 
his  wife  in  his  domestic  affairs.    Held,  that  neither  husband  nor  wife  had  any 
cause  of  action. 

Allsop  and  wife  v.  AlUop^  5  H.  &  N.  534  ;  29  L.  J.  Ex.  315  ;  8  W.  R 

449  ;  6  Jur.  N.  S.  433 ;  36  L.  T.  (Old  S.)  290. 
But  see  Davies  v.  Solomon,  L.  R.  7  Q.  B.  112  j  41  L.  J.  Q.  B.  10  ;  20 
W.  R.  167  ;  25  L.  T.  799  ;  post,  p.  382. 


V.   Words  actionable  only  by  reason  of  Special  Damage. 

No  other  words  are  actionable  without  proof  of  special 
damage.  Thus,  to  accuse  a  man  of  fraud,  dishonesty, 
immorality,  or  any  vicious  and  dishonourable  (but  not 
criminal)  conduct,  is  not  actionable,  unless  it  has  produced 
as  its  natural  and  necessary  consequence  some  pecuniary 
loss  to  him.  Words  imputing  adultery,  profligacy,  im- 
moral conduct,  &c.,  even  when  spoken  of  a  man  holding  an 
office  or  carrying  on  a  profession  or  business,  will  not  be 
actionable,  unless  they  relate  to  his  conduct  in  that  office, 
profession,  or  business,  or  otherwise  injure  him  therein. 
The  imputation  must  be  connected  with  the  professional 
duties  of  the  plaintiff. 
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lUuatrations. 

To  saj  of  a  man,  "  He  is  the  reputed  father  of  that  bastard  child,"  is  not  action- 
able, without  proof  of  some  temporal  loss,  e.g,  ''that  he  lost  thereby  his  marriage, 
or  that  he  by  this  means  should  be  chargeable  for  the  maintenance  of  such 
bastard  child." 

Salter  v.  Browne^  Cro.  Car.  436  ;  1  Roll.  Abr.  37. 

So  to  say  of  a  married  man  that  he  has  "  had  two  bastards  and  should  have 
kept  them/'  is  not  actionable,  though  it  is  averred  that  by  reason  of  such  words 
^  discord  arose  between  him  and  his  wife,  and  they  were  likely  to  have  been 
divorced." 

Barmund*8  Case,  Cro.  Jac.  473. 

Words  imputing  adultery  to  a  physician  were  laid  to  have  been  spoken  "  of 
him  in  his  profession,"  but  there  was  nothing  in  the  declaration  to  connect  the 
imputation  with  the  plaintiff's  professional  conduct.  Held,  that  the  words  were 
not  actionable  without  special  damage. 

Ayre  v.  Craven,  2  A.  &  E.  2  ;  4  N.  &  M.  220. 

WcMin  V.  Johns,  7  Times  L.  R.  292. 

Argent  v.  Dmiigan,  8  Times  L.  R.  432. 

Words  imputing  immorality  to  a  trader  or  his  clerk  are  not  actionable  with- 
out proof  of  special  damage. 

LuTnlnf  V.  Allduy,  1  Cr.  &  J.  301 ;  1  Tyrw.  217. 

Nor  are  words  imputing  to  a  staymaker  that  his  trade  is  maintained  by  the 
prostitution  of  his  shopwoman. 

Brayne  v.  Cooper,  5  M.  &  W.  249. 

But  now  see  Biding  v.  Smith,  1  Ex.  D.  91 ;  45  L.  J.  Ex.  281  ;  24 
W.  R.  487  ;  34  L.  T.  600. 

The  following  words  are  not  actionable  without  proof  of  special  damage  : — 
"Thou  art  a  scurvey  bad  fellow.** 

Fisher  v.  Atkinson,  1  Roll.  Abr.  43. 

'*  A  villain,  or  a  rogue,  or  a  varlet "  (for  these,  and  words  of  the  like  kind,  are 
''usual  words  of  passion.") 

Per  cur.  in  Stanhope  v.  Blith,  4  Rep.  15. 
"  A  runagate  rogue." 

Cockaine  v.  Hopkins^  2  Lev.  214. 
"  A  cozening  knave." 

Brunkard  v.  Segar,  Cro.  Jac.  427  ;  Hutt.  13 ;  1  Vin.  Abr.  427. 
"  A  liar." 

Kimmis  v.  SUUs,  44  Vermont,  351. 
«  A  cheat" 

Samge  v.  Bohery,  2  Salk.  694  ;  5  Mod.  398. 
"  You  are  a  swindler." 

SaviU  V.  Jardine,  2  H.  Bl.  531. 

BtecJkv.  HunJt,  2  L.  R.  Ir.  10. 
'^  He  is  a  rogue  and  a  swindler  ;  1  know  enough  about  him  to  hang  him." 

Ward  V.  We«ks,  7  Bing.  211 ;  4  M.  &  P.  796. 
"  He  is  a  rogue,  and  has  cheated  his  brother-in-law  of  upwards  of  ^£2,000." 

Hopwood  V.  Thorn,  8  0.  B.  293  ;  19  L.  J.  C.  P.  94 ;  14  Jur.  87. 
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"Thy  credit  hath  heen  called  in  qneatioii,  and  a  jniy  being  to  pass  upon  it, 
thou  foistedst  in  a  jniy  earlj  in  the  morning ;  and  the  lands  tbon  hast  are 
gotten  bj  lewd  practicea." 

NicKoU  Y.  Badger,  do.  Elix.  34a 
**  This  gentleman  has  defrauded  us  of  £22,000." 
NeedKam  y.  DowUng,  15  L.  J.  C.  P.  9. 
Richard$(m  y.  Allen,  2  Chit  657. 
"  The  conduct  of  the  plaintiffs  was  so  bad  at  a  dub  in  Melbourne,  that  a  round 
robin  was  signed  uiging  the  committee  to  expel  them ;  as,  howeYer,  thej  were 
there  only  for  a  short  time,  the  committee  did  not  proceed  further." 

Chamherlain  and  another  y.  Boyd  (C.  A.),  11  Q.  B.  D.  407 ;  52  L.  J. 
Q.  B.  277  ;  31  W.  R  572  ;  48  L.  T.  328 ;  47  J.  P.  372. 
**  I  haYe  seen  the  plaintiff ;  and  from  what  I  haYe  seen  and  heard,  I  think  it  u 
my  duty  to  urge  you  "  (plaintiff's  husband)  '*to  send  for  one  or  two  doctors  to  see 
her ;  some  opinion  ought  to  be  taken  as  to  the  state  of  her  mind.*' 
Weldon  y.  De  Bathe,  33  W.  R.  32a 
To  say  "  You  cheat  cYerybody,  you  cheated  me,  you  cheated  Mr.  Saunders,"  is 
not  actionable  unless  it  be  spoken  of  the  plaintiff  in  the  way  of  his  profession 
or  trade. 

Davie  y.  Miller  etuz,,2  Strs.  1169. 
Lueae  y.  Flinn,  35  Iowa,  9. 
To  call  a  man  a  "  blackleg"  is  not  actionable  unless  it  can  be -shown  that  word 
was  understood  by  the  bystanders  to  mean  "a  cheating  gambler  liable  to  be 
prosecuted  as  such." 

BarneU  y.  AUen,  3  H.  &  N.  376 ;  4  Jur.  N.  S.  488  ;  27  L.  J.  Ex.  412; 
1  F.  &  F.  126. 
In  an  American  case  the  difficulty  caused  by  absence  of  special  damage  was 
surmounted  by  suing  in  trespass  : — A  man,  who,  instead  of  walking  along  the 
street,  stops  on  the  paYemeut  opposite  the  plaintiff's  freehold  shop  using  insult- 
ing and  abttsiYe  language  towards  the  plaintiff,  and  persists  in  such  conduct, 
though  requested  to  moYe  on,  is  a  trespasser,  and  the  jury  in  an  action  of  trespass 
may  award  substantial  damages,  though  no  special  damages  be  proYed,  and 
although  the  abusiYe  words  be  not  actionable  per  te.  {Adams  y.  Riven,  11 
Barbour  (New  York  Reports,  390).  For  as  one  of  tlic  public  he  was  only  entitled 
to  use  the  highway  for  passing  and  repassing.  {Dovaeion  y.  Payne,  2  Sm.  L. 
Cas.  (9th  ed.)  p.  154.)  And  evidence  of  his  language  while  committing  a  trespass 
is  properly  admitted  to  show  in  what  spirit  the  act  was  done.  (Merest  y.  Harvey, 
5  Taunt  442.)  ''  Where  a  wrongful  act  is  accompanied  by  words  of  contumely 
and  abuse,  the  jury  are  warranted  in  taking  that  into  consideration  and  giYing 
retributory  damag*r8."    Per  Byles,  J.,  in 

BeU  V.  Midland  Rail  Co.,  10  C.  B.  N.  a  287,  308 ;  30  L.  J.  a  P. 
273  ;  9  W.  R.  612  ;  4  L.  T.  293 

By  virtue  of  certain  ancieut  statutes,  words  which  would  not  be 
actionable,  if  spoken  of  an  ordinary  subject,  were  formerly  actionable 
if  spoken  of  a  peer  of  the  realm,  or  of  a  judge,  or  of  any  of  the  great 
oiScers  of  the  Oown,  without  proof  of  any  special  damage.  These 
were  called  the  Statutes  of  ScandaZuTa  Magnatura;  th^y  were  three 
in  number : — 3  Edw.  I.  Stat.  Westminster  I.  c.  34  ;  2  Rich.  II,  Stat.  1, 
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a  5  ;  12  Rich.  II.  c.  11.    But  these  statutes  had  become  obsolete  ;  no 

proceeding  had  been  taken  under  aoy  of  them  since  1710  ;  and  they 

are  all  three  repealed  by  the  Statute  Law  Revision  Act,  1887  (50  & 

61  Vict  c.  59). 

ULustratioTis. 

Words  complained  of : — ^  I  value  my  Lord  Marquess  of  Dorchester  no  more 
than  1  value  the  dog  at  my  foot.*'  Hddy  that  the  action  was  well  laid  in  icanAa- 
Ivm  magnatumy  the  plaintiff  being  a  marqaess.  But  a  private  person  would 
have  had  no  action  for  such  words  without  proof  of  special  damage,  as  they 
merely  show  the  esteem  in  which  the  defendant  held  him. 

Prchy  V.  Marquess  of  Dorchester  (in  error),  1  Levinz,  148. 

Lord  Falkland  v.  Phipps,  2  Comyns,  439  ;  1  Vin.  Abr.  549. 
Words  complained  of : — **The  Lord  of  Leister  is  a  wicked  and  cruel  man,  and 
an  enemy  to  the  Reformation.''      Verdict  for  the  plaintiff  for  ^£600  damages 
upheld,  though  it  was  admitted  no  action  would  lie  at  common  law. 

Lard  of  Leister  v.  Mandy  (1657),  2  Sid.  21,  30. 
To  say  of  a  bishop  that  '*  he  is  a  wicked  man,"  was  formerly  actionable  without 
proof  of  special  damage ;  because  the  Statute  2  Rich.  II.  st  1,  c.   5,  expressly 
mentioned  ^  prelates."    Per  Scroggs,  J.,  in 

Lord  Taumshend  v.  Dr,  Hughes,  2  Mod.  160. 

All  words,  if  published  falsely  and  without  lawful  occa- 
sion, are  actionable,  if  they  have  in  fact  produced  special 
damage  to  the  plaintiff^  such  as  the  law  does  not  deem  too 
remote.  '*  Any  words  by  which  a  party  has  a  special 
damage  "  are  actionable.  (Comyn's  Digest,  Action  upon 
the  Case  for  Defamation,  D.  30.)  "  Undoubtedly  all  words 
are  actionable,  if  a  special  damage  follows."  (Per  Heath,  J., 
in  Moore  v.  Meagher,  1  Taunt.  44.)  "  That  an  action  will 
lie  for  written  or  oral  falsehoods,  not  actionable  per  se,  nor 
even  defamatory,  where  they  are  maliciously  published, 
where  they  are  calculated  in  the  ordinary  course  of  things 
to  produce,  and  where  they  do  produce,  actual  damage,  is 
established  law.  Such  an  action  is  not  one  of  libel  or  of 
slander,  but  an  action  on  the  case  for  damage,  wilfully  and 
intentionally  done  without  just  occasion  or  excuse,  ana- 
logous to  an  action  for  slander  of  title.  To  support  it, 
actual  damage  must  be  shown,  for  it  is  an  action  which 
only  hes  in  respect  of  such  damage  as  has  actually  occurred." 
{Per  cur.  in  Ratcliffe  v.  Evans,  (1892)  2  Q.  B.  at  p.  527.) 

No  words  can  be  the  subject  of  an  action  of  libel  or  slander, 
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however  maliciously  published,  and  although  they  have  caused  actual 
damage  to  the  plaiutiff,  unless  they  be  defamatory  ;  that  is,  unless  the 
plaiutiff's  reputation  has  in  fact  been  thereby  injured.  But  whenever 
a  defendant  speaks  words,  of  whatever  nature,  maliciously  intending  to 
do  some  injury  to  the  plaintiff  thereby,  and  the  words  have  their 
desired  effect  and  do  actually  produce  damage  to  the  plaintiff,  here 
there  is  that  actionable  "  concurrence  of  loss  and  injury,"  spoken  of 
by  Lord  Campbell,  L.  C,  in  Lynch  v.  Knight  and  wife,  9  H,  L.  C. 
589  ;  and  an  ordinary  action  on  the  case  will  lie,  if  not  an  action  of 
libel  or  slander. 

And  there  is.  nothing  really  counter  to  this  proposition  in  the 
decision  in  Kelly  v.  Partington,  5  B.  &  Ad.  645,  though  the  wording 
of  the  headnote  is  very  wide  :  "  Held,  that  the  words  were  not  defa- 
matory in  their  nature,  and  therefore  not  actionable,  even  though 
followed  by  special  damage."  In  the  first  place,  "  words  not  defama- 
tory in  their  nature  *'  is  not  a  happy  phrase.  One  cannot  lay  down 
a  priori  any  hard  and  fast  rule  as  to  what  words  are  in  their  nature 
defamatory  and  what  are  not.  It  is  not  defamatory  to  say  of  a 
butcher,  "  He  knows  no  law  :  he  cannot  draw  a  lease  ; "  it  is  defama- 
tory so  to  speak  of  a  solicitor.  Each  case  must  depend  on  its  own 
circumstances ;  and  "defamatory  words"  must  be  defined  as  "words 
which  have  in  any  given  case  appreciably  injured  the  plaintiff's 
reputation."  Moreover,  in  1833  a  plaintiff,  who  chose  to  sue  in 
slander,  was  not  allowed*  after  verdict  to  turn  round  and  claim  to 
recover  under  some  other  form  of  action.  Hence,  when  Littledale 
and  Patteson,  JJ.,  concur  in  the  proposition  (5  B.  &  Ad.  p.  651) 
that  "  to  make  the  speaking  of  the  words  wrongful,  they  must  in 
their  nature  be  defamatory,"  they  perhaps  meant  only  to  decide 
that  in  an  action  of  slander  the  plaintiff  cannot  recover,  unless 
the  words  be  defamatory.  The  judgment  of  Denman,  C.  J.,  be  it 
observed,  turned  almost  entirely  on  the  absence  of  any  innuendo ; 
that  of  Taunton,  J.,  on  the  remoteness  of  the  damage.  And  the 
whole  case,,  if  I  may  say  so,  was  a  silly  one,  for  it  turned  entirely  on 
a  slip  in  the  pleadings.  The  defendant  had  said  of  the  plaintiff, 
"  She  secreted  Is.  6d.  under  the  till,"  and  then  added  significantly, 
"  These  are  not  times  to  be  robbed.'*  This  was  clearly  an  insinuation 
of  felony.  Verdict  for  the  plaintiff,  damages  Is.  Then  it  turned 
out  that  the  plaintiff's  pleader  had  run  the  words  together,  so  that 
it  appeared  on  the  record  as  though  the  defendant  had  said  of  the 
plaintiff,  "She  secreted  Is.  6d.  under  the  till;  stating,  these  are  not 
times  to  be  robbed,"  thus  putting  the  worse  half  of  the  slander  into 
the  plaintiff's  own  mouth.     Sir  James  Scarlett  took  advantage  of 
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this  flaw  and  Buoceeded  in  arresting  judgment.  There  was  no 
innuendo  stating  whose  money  it  was  that  she  secreted,  but  there 
was  an  allegation  of  special  damage  that  in  consequence  one 
Stenning  had  refused  to  take  the  plaintiff  into  his  service.  The 
Court  was  pleased  to  take  the  words  as  spoken  in  praise  of  the 
.  plaintiff,  i.e,,  as  importing  merely  that  the  plaintiff  exercised  great 
caution,  and  was  very  careful  of  her  own  money,  even  of  small 
amounts  of  it,  for  fear  of  being  robbed.  And  then  it  followed  that 
Stenning's  refusal  to  take  the  plaintiff  into  his  service,  because  the 
defendant  had  praised  her,  was  unreasonable,  and  not  the  natural  or 
necessary  consequence  of  the  defendant's  words.  The  only  decision 
in  the  case  was  that  the  special  damage  was  too  remote  ;  and  a  very 
harsh  decision  this  seems  to  be  in  these  days  when  pleadings  are  so 
easily  amended.  The  Solicitor-Oeneral  (Sir  John  Campbell)  con- 
tended that,  if  praise  produced  special  damage,  praise  was  actionable ; 
an  argument  with  which  the  Court  appeared  much  amused.  little- 
dale,  J.,  puts  him  a  case  (p.  648),  "  Suppose  a  man  had  a  relation  of 
a  penurious  disposition,  and  a  third  person,  knowing  that  it  would 
injure  him  in  the  opinion  of  that  relation,  tells  the  latter  a  generous 
act  which  the  iirst  had  done,  by  which  he  induces  the  relation  not  to 
leave  him  money,  would  that  be  actionable  ? "  And  Sir  John  Camp- 
bell answers,  ''  If  the  words  were  spoken  falsely  with  intent  to  injure, 
they  would  be  actionable."  And  surely  he  is  right.  It  might  be 
difficult  to  prove  the  intent  with  which  the  words  were  spoken.  But 
if  a  malicious  intent  be  clear,  the  damage  is  not  too  remote,  for  the 
defendant  contemplated  it ;  and  the  speaking  of  the  words  was 
wrongful  because  done  maliciously,  falsely,  and  with  intent  to  injure 
the  plaintiff;  so  here  is  et  damnum  et  injuria,  and  an  action  lies. 
If  iD  a  small  country  town  where  political  or  religious  feeling  runs 
very  high,  I  maliciously  disseminate  a  report,  false  to  my  knowledge, 
that  a  certain  tradesman  is  a  radical  or  a  disseuter,  knowing  that  the 
result  will  be  to  drive  away  his  customers,  and  iDtending  and  desiring 
that  result,  then,  if  such  result  follows,  surely  I  am  liable  for  damages 
in  an  action  on  the  case,  if  not  in  an  action  of  slander.  And  yet  such 
words  are  not  *'  in  their  nature  defamatory;"  for  many,  I  understand, 
glory  in  such  titles. 

The  dictvmi  in  Kelly  v.  Pa/rtington  was  approved  and  adopted  in 
Sheahan  v.  Aheame,  (1875)  Ir.  Rep.  9  C.  L.  412.  But  there,  too, 
this  was  not  the  real  ground  of  the  judgment  of  the  Court;  the 
decision  turned  on  a  variance  between  the  words  as  pleaded  and  the 
evidence  at  the  trial.  In  Miller  v.  David,  L.  R.  9  C.  P.  126 ;  43  L.  J. 
C.  P.  84 ;  22  W.  R  332 ;  30  L.  T.  68,  on  the  other  hand,  the  Court 
o.L.a  H 
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treat  the  point  as  still,  at  least,  an  open  question  : — "  It  is  not  neces- 
sary to  consider  the  question  which  was  suggested  on  the  argument, 
whether  words  not  in  themselves  actionable  or  defamatory,  spoken 
under  circumstances  and  to  persons  likely  to  create  damage  to  the 
subject  of  the  words,  are,  when  the  damage  follows,  ground  of  action. 
The  judgment  of  Lord  Wensleydale  in  Lynch  v.  Knight  and  wife,  9 
H.  L.  C.  600,  appears'  in  favour  of  the  affirmative  of  this  question. 
But  it  is  not  necessary  for  us,  for  the  reasons  given,  to  express  any 
opinion  upon  it."     Again,  in  Western  Counties  Manure  Co,  v.  Lawea 
Chemical  Manure  Co,,  L.  R.  9  Exch.  223 ;  43  L.  J.  Ex.  171 ;  Pollock, 
B.,  cites  with  approval  and  acts  upon  "  the  general  rule  laid  down  as 
to  such  actions  in  Comyns'  Digest,  where  it  is  said  that  an  action  lies 
when  special  damage  is  shown."     So,  too,  in  Riding  v.  Smith,  1 
Ex.  Div.  96,  Huddleston,  B.,  says,  "  The  declaration  when  amended 
would  stand  thus  :  that  the  plaintiff  carried  on  business  as  a  grocer 
and  draper,  and  was  assisted  in  the  conduct  of  his  business  by  his 
wife,  and  that  the  defendant  falsely  and  maliciously  published  of  the 
plaintiff's  wife  in  relation  to  the  business  that  she  had  committed 
adultery,  whereby  the  plaintiff  was  injured  in  his  business  and  susr 
tained  special  damage.     I  think  it  clear  that  on  a  declaration  so 
framed  an  action  might  be  maintained."    The  name  of  the  wife  as 
a  party  to  the  action  had  been  previously  struck  out ;  and  the  words 
were  not  defamatory  of  the  husband,  for  they  in  no  way  refer  to  him. 
And  in  the  same  case  (p.  94),  Kelly,  G.B.,  says,  "  Here  the  statement 
was  that  the  wife  of  the  plaintiff  was  guilty  of  adultery,  and  it  is  the 
natural  consequence  of  such  a  statement  that  persons  should  cease  to 
resoi-t  to  the  shop.    Supposing  the  statement  made  not  to  be  slander, 
but  something  else  calculated  to  injure  the  shopkeeper  in  the  way  of 
his  trade,  as,  for  instance,  the  statement  that  one  of  his  shopmen  was 
suffering  from  an  infectious  disease,  such  as  scarlet  fever,  this  would 
operate  to  prevent  people  coming  to  the  shop ;  and  whether  it  be 
slander  or  some  other  statement  which  has  the  effect  I  have  men- 
tioned, an  action  can,  in  my  opinion,  be  maintained  on  the  ground 
that  it  is  a  statement  made  to  the  public  which  would  have  the  effect 
of  preventing  their  resorting  to  the  shop  and  buying  goods  of  the 
owner."     And  see  Levels  case,  Cro.  Eliz.  289,  ante,  p.  86 ;  Baldwin 
V.  Flower,  3  Mod.  120,  post,  p.  420;  Ba/rley  v.  Walford,  9  Q.  B.  197; 
16  L.  J.  Q.  B.  369 ;  10  Jur.  917,  ante,  p.  17 ;  Green  v.  Button,  2 
C.  M.  &R.  101,  post,  1^.  153. 

I  conclude,  therefore,  that  if  a  defendant  either  knows  or  ought  to 
know  that  special  damage  will  happen  to  the  plaintiff  if  he  speaks 
certain  words,  and  he  speaks  those  words  desiring  and  intending  that 
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siich  damage  shall  follow,  or  recklessly  indifferent  whether  such 
damage  follows  or  not,  th^n,  if  the  words  be  false,  and  if  such 
damage  does  in  fact  follow  directly  from  their  use,  an  action  on  the 
case  will  lie  against  him  for  such  damage,  whatever  be  the  nature 
of  the  words. 

Ill/(istrati(m8. 

The  plaintiff  was  an  engineer  and  boiler-maker,  carrying  on  businesB  under 
the  style  of  ''  Katcliffe  &  Sons.*'  The  defendant  printed  and  published  of  him 
that  he  had  given  up  business,  and  that  the  firm  of  '*  Ratcliffe  &  Sons "  had 
ceased  to  exist  These  words  were  not  defamatory  of  the  plaintiff,  but  they  were 
clearly  calculated  to  injure,  and  had,  in  fact,  injured,  his  business,  and  the  defen- 
dant must  have  known  that  they  were  reasonably  likely  to  produce  a  loss  of  busi- 
ness.   HMj  that  an  action  lay. 

Batdiffe  v.  Evams  (1892),  2  Q.  £.  524 ;  61  L.  J.  Q.  B.  636 ;  40  W.  B. 

578 ;  66  L.  T.  794. 

A  solicitor,  who  was  one  of  the  creditors  of  a  bankrupt  firm,  advertised,  for 

the  information  of  all  other  creditors,  that  the  plaintiff  was  a  partner  in  that 

firm,  and  was  solvent.    The  plaintiff  was  solvent,  but  he  was  not  a  partner  in 

the  bankrupt  firm.    Malins,  V.-C,  granted  an  injunction. 

Dixon  V.  Holdm,  L.  R.  7  Eq.  488 ;  17  W.  R.  482  ;  20  L.  T.  367. 
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CHAPTER    IV. 

CONSTRUCTION   AND   CERTAINTY. 

Construction  is  the  correct  interpretation  of  words,  the 
method  of  a43certaiiiing  the  sense  in  which  they  were  under- 
stood by  those  who  first  heard  or  read  them. 

What  meaning  the  speaker  intended  to  convey  is  imma 
terial  in  all  actions  of  defamation.  {Haire  v.  Wilson,  9  B. 
&  C.  645.)  He  may  have  had  no  intention  of  injuring  the 
plaintiflfs  reputation,  but  if  he  has  in  fact  done  so,  he  must 
compensate  the  plaintifil  He  may  have  meant  one  thing 
and  said  another  :  if  so,  he  is  answerable  for  so  inadequately 
expressing  his  meaning.  If  a  man  in  jest  conveys  a  serious 
imputation,  he  jests  at  his  peril.  (Per  Smith,  B.,  in 
Donoghue  v.  Hayes  (1831),  Hayes  (Irish  Exch.)  at  p.  266.) 
Or  he  may  have  used  ambiguous  language  which  to  his 
mind  was  harmless,  but  to  which  the  bystanders  attributed 
an  injurious  meaning  :  if  so,  he  is  liable  for  the  injudicious 
phrase  he  selected.  What  was  passing  in  his  own  mind  is 
immaterial,  save  in  so  far  as  his  hearers  could  perceive  it  at 
the  time.  Words  cannot  be  construed  according  to  the 
secret  intent  of  the  speaker.  (Hankinson  v.  Bilby,  16  M. 
&  W.  445  ;  2  C.  &  K.  440.)  "  The  slander  and  the  damage 
consist  in  the  apprehension  of  the  hearers."  {Per  cur.  in 
Fleetwood  v.  Curley,  (1619)  Hobart,  268.) 

The  question  therefore  is  always :  How  did  those  to 
whom  the  words  were  originally  published  understand 
them  ?  We  must  assume  that  they  were  persons  of  ordi- 
nary intelUgence.  We  must  assume,  too,  that  they  gave  to 
ordinary  English  words  their  ordinary  English  meaning,  to 
local  or  technical  phrases  their  local  and  technical  meaning. 
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That   being  done,  what  meaning  did  the  whole  passage 
convey  to  an  unbiassed  mind  ? 

This  clearly  is  rather  a  question  for  the  jury  than  for  the 
judge.  And  accordingly  by  the  32  Geo.  III.  c.  60  (Fox's 
Libel  Act)  it  is  expressly  provided  that  in  all  criminal  pro- 
ceedings for  libel,  the  jury  are  to  decide  the  question  of 
libel  or  no  libel,  subject  to  the  direction  of  the  judge.  In 
civil  proceedings  for  hbel,  the  practice  is,  and  always  was, 
the  same  {Baylis  v.  Lavrrence,  11  A.  &E.  920;  3  Perry  & 
D.  526 ;  4  Jur.  652),  save  that  here  if  the  judge  thinks 
that  the  words  cannot  possibly  bear  a  defamatory  meaning, 
he  may  shorten  the  proceedings  by  a  nonsuit.  "  It  is  only 
when  the  judge  is  satisfied  that  the  pubUcation  cannot  be  a 
libel,  and  that,  if  it  is  found  by  the  jury  to  be  such,  their 
verdict  will  be  set  aside,  that  he  is  justified  in  withdrawing 
the  question  from  their  cognizance."  (Per  Kelly,  C.B., 
L.  R  4  Exch.  288  ;  and  see  Fray  v.  Fray,  17  C.  B.  N.  S. 
603;  34  L.  J.  C.  P.  45;  10  Jur.  N.  S.  1153;  Teacy  y. 
McKenna,  It.  R.  4  C.  L.  374 ;  Hunt  v.  Goodlakey  43  L.  J. 
C.  P.  54  ;  29  L.  T.  472 ;  Hart  and  another  v.  Wall,  2 
C.  P.  D.  146 ;  46  L.  J.  C.  P.  227 ;  25  W.  R  373.) 

If,  however,  the  judge  considers  that  words  are  reason- 
ably susceptible  of  a  defamatory  meaning  as  well  as  an 
innocent  one,  it  will  then  be  a  question  for  the  jury  which 
meaning  the  words  would  convey  to  ordinary  Englishmen 
who  heard  or  read  them  without  any  previous  knowledge 
of  the  circumstances  to  which  they  relate.  {Fisher  v. 
ClmerU,  10  B.  &  C.  472 ;  5  Man.  &  Ry.  730  ;  Hankinson 
V.  BiUyy,  16  M.  &  W.  442  ;  2  C.  &  K.  440.)  The  judge  is 
in  no  way  bound  to  state  to  the  jury  his  own  opinion  on 
the  point ;  it  would,  in  fact,  be  wrong  for  him  to  lay  down 
as  a  matter  of  law,  that  the  publication  complained  of  was, 
or  was  not,  a  Ubel.  (Baylis  v.  Lawrence,  11  A.  &  E.  920.) 
The  proper  course  is  for  the  judge  to  define  what  is  a  libel 
in  point  of  law,  and  to  leave  it  to  the  jury  to  say  whether 
the  publication  in  question  falls  within  that  definition. 
(Parmiter  v.   Coupland  and  another,  6  M.  &  W.  105 ;  9 
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L.  J.  Ex.  202  ;  4  Jur.  701.)  And  this  is  a  question  pre- 
eminently for  the  jury ;  whichever  way  they  find,  the 
Court  will  rarely,  if  ever,  disturb  the  verdict,  if  the  question 
was  properly  left  to  them. 

So,  too,  in  cases  of  slander,  the  judge  usually  decide 
whether  the  words  are,  or  are  not,  actionable  per  se^  and 
whether  the  special  damage  assigned  is,  or  is  not,  too 
remote.  If  the  defendant's  words  cannot  reasonably  bear 
the  meaning  ascribed  to  them  by  the  innuendo,  and  the 
judge  is  clearly  of  opinion  that  the  words  without  that 
meaning  are  not  actionable,  he  will  stop  the  case.  So,  too, 
if  the  words  even  with  the  alleged  meaning  are  not  action- 
able (though  pleaders  seldom  err  on  that  side).  But  in  all 
other  cases,  where  there  is  any  reasonable  doubt  as  to  the 
true  construction  of  the  words,  the  judge  leaves  the  ques- 
tion to  the  jury.  All  circumstances  which  were  apparent 
to  the  bystanders  at  the  time  the  words  were  uttered 
should  be  put  in  evidence,  so  as  to  place  the  jury  as  much 
as  possible  in  the  position  of  such  bystanders ;  and  then  it 
is  for  the  jury  to  say  what  meaning  such  words  would  fairly 
have  conveyed  to  their  minds.  And  their  finding  is  prac- 
tically conclusive  on  the  point ;  the  Court  will  not  set  the 
verdict  aside,  unless  it  be  such  as  no  reasonable  men  could 
have  found  (see  ^5^,  p.  613). 

Formerly,  however,  the  practice  was  very  different  After  a 
verdict  for  the  plaintiff*,  the  defendant  constantly  moved  in  arrest 
of  judgment,  on  the  ground  that  a  defamatory  meaning  was  not 
shown  on  the  record  with  sufficient  precision,  or,  as  it  soon  came  to 
be,  on  the  ground  that  it  was  just  possible,  in  spite  of  the  record,  to 
give  the  words  an  innocent  construction.  For  it  was  said  to  be  a 
maxim  that  words  were  to  be  taken  in  mitiori  aenau  whenever  there 
were  two  senses  in  which  they  could  be  taken.  And  in  these  early 
times  the  Courts  thought  it  their  duty  to  discourage  actions  of 
slander.  They  would,  therefore,  give  an  innocent  meaning  to  the 
words  complained  of,  if  by  any  amount  of  legal  ingenuity  such  a 
meaning  could  be  put  upon  them ;  and  would  altogether  disregard 
the  plain  and  obvious  signification  which  must  have  been  conveyed 
to  bystanders  ignorant  of  legal  technicalities.     Thus  where  a  married 
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womaa  falsely  said,  "You  have  stolen  my  goods,"  and  the  jury 
found  a  verdict  for  the  plaintiflF,  the  Court  entered  judgment  for  the 
defendant,  on  the  ground  that  a  married  woman  could  have  no  goods 
of  her  own,  and  that  therefore  the  words  conveyed  no  charge  of 
felony.  {Anon.y  Pasch.  11  Jac.  I. ;  1  Roll.  Abr.  746 ;  overruled 
by  StaTnp  and  wife  v.  White  and  wife,  Cro.  Jac.  600.)  Again, 
where  the  words  complained  of  were,  "He  hath  delivered  false 
evidence  and  untruths  in  his  answer  to  a  bill  in  Chancery,"  it  was 
held  that  no  action  lay ;  for  though  every  answer  to  a  bill  in 
Chancery  was  on  oath,  and  was  a  judicial  proceeding,  still  in  most 
Chancery  pleadings  "some  things  are  not  material  to  what  is  in 
dispute  between  the  parties,"  and  "  it  is  no  perjury,  although  such 
things  are  not  truly  answered  "  I  {MitcheU  v.  Brovm,  3  Inst.  167  ; 
1  Roll.  Abr.  70.)  For  further  instances  of  such  refinements,  see 
Peake  v.  Pollard,  Cro.  Eliz.  214  ;  Cox  v.  Hv/mphrey,  ib.  889 ;  Holland 
V.  Stoner,  Cro.  Jac.  315  ;  and  Bury  v.  Wright,  (1609)  Yelv.  126. 

But  in  the  days  of  Charles  II.,  the  Court  of  Common  Pleas  decided 
in  a  case  of  acandal/wmTnagTvaiwra  {Lord  Townshend  v.  Dr.  Hughes, 
(1676)  2  Mod.  159)  that  "  words  should  not  be  construed  either  in 
a  rigid  or  mild  sense,  but  according  to  the  general  and  natural  mean- 
ing, and  agreeable  to  the  common  understanding  of  all  men.''     And 
this  decision  soon  became  law.     In  Nahen  v.  Miecock,  (1683)  Skin. 
183,  Levinz,  J.,  said   be    was  "  for  taking  words  in  their  natural, 
genuine  and  usual  sense  and  common  understanding,  and  not  accord- 
ing to   the   witty  construction   of  lawyers,    but   according  to   the 
apprehension  of  the  bystanders."     (And  see  Somers  v.  House,  Hole, 
39 ;  Skin.  364 ;  and  Burgess  v.  Bracher,  8  Mod.  238.)     In  1722, 
Fortescue,  J.,  declared  in  Button  v.  Hayward  et  ux.  (8  Mod.  24), 
"The  maxim  for  expounding  words  in  ntitiori  sensu  has  for  a  great 
while  been  exploded,  near  fifty  or  sixty  years."     In  Peake  v.  Oldham 
(Gowp.  277,  278)  Lord  Mansfield  commented  severely  on  the  constant 
practice  of  moving  in  arrest  of  judgment  after  verdict  found  :  "  What  ? 
After  verdict,  shall  the  Court  be  guessing  and  inventing  a  mode  in 
which   it   might  be  barely  possible  for  these  words  to  have   been 
spoken  by  the  defendant,  without  meaning  to  charge  the  plaintiff 
with  being  guilty  of   murder?    Certainly  not.     Where  it  Li  clear 
that  words  are  defectively  laid,  a  verdict  will  not  cure  them.     But 
where,  from  their  general  import,  they  appear  to  have  been  spoken 
with  a  view  to  defame  a  party,  the  Court  ought  not  to  be  industrious 
in  putting  a  construction  upon  them  different  from  what  they  bear 
in  the  common  acceptation  and  meaning  of  them."   And  his  Lordship 
quoted  a  dictvmi  of  Parker,  C.J.,  in   Ward  v.  Reynolds,  Pasch.  12 
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Anne,  B.  R.  to  the  same  efifect.  So  in  Harrison  v.  Thomborough, 
10  Mod.  197,  the  Court  says :  "  The  rule  that  has  now  prevailed  in  that 
words  are  to  be  taken  in  that  sense  that  is  most  natural  and  obvious, 
and  in  which  those  to  whom  they  are  spoken  will  be  sure  to  under- 
stand them."  (See  also  the  remarks  of  De  Grey,  C. J.,  in  jB.  v.  Home, 
2  Cowp.  682—689 ;  Buller,  J.,  in  R  v.  Watson  and  others,  2  T.  R. 
206 ;  and  the  judgments  in  Baker  v.  Fierce,  2  Lord  Raymond,  959; 
Holt,  654,  and  Woolnoth  v.  Meadows,  5  East,  463  ;  2  Smith,  28.) 

And  such  is  now  the  law.  The  Courts  no  longer  strain  to  find 
an  innocent  meaning  for  words  primd  facie  defamatory,  neither  will 
they  put  a  forced  constniction  on  words  which  may  fairly  be  deemed 
hannless.  "Formerly/*  says  Lord  Ellenborough  in  2  Camp.  403, 
"  it  was  the  practice  to  say  that  words  were  to  be  taken  in  the  more 
lenient  sense ;  but  that  doctrine  is  now  exploded :  they  are  not  to 
be  taken  in  the  more  lenient  or  more  severe  sense,  but  in  the  sense 
which  fairly  belongs  to  them."  And,  again,  in  Roberts  v.  Camd&n, 
9  East,  95,  the  same  learned  judge  says :  "  The  rule  which  once  pre- 
vailed, that  words  are  to  be  understood  in  mitiori  sensv,,  has  been 
long  ago  superseded  ;  and  words  are  now  to  be  construed  by  Courts, 
as  they  always  ought  to  have  been,  in  the  plain  and  popular  sense  in 
which  the  rest  of  the  world  naturally  understand  them."  Now, 
therefore,  the  only  question  for  the  judge  or  the  Court  is  whether  the 
words  sj^e  capable  of  the  defamatory  meaning  attributed  to  them; 
if  they  are,  then  it  is  for  the  jury  to  decide  what  is  in  fact  the  true 
construction. 

So  long  as  the  defendant's  words  are  not  absolutely  unintelligible, 
a  jury  will  judge  of  the  meaning  as  well  as  other  readers  or  hearers. 
It  matters  not  whether  the  defamatory  words  be  in  English  or  in  any 
other  language  that  is  understood  in  England,  whether  they  be  spelt 
correctly  or  incorrectly,  whether  the  phrase  be  grammatical  or  not, 
whether  cant  or  slang  terms  be  employed,  or  the  most  refined  and 
elegant  diction.  {K  v.  Udgar,  2  Sess.  Cas.  29 ;  5  Bac.  Abr.  199.) 
The  insinuation  may  be  indirect,  and  the  allusion  obscure ;  it  may  be 
put  as  a  question  or  as  an  "  on  dit ; "  the  language  may  be  ironical, 
figurative,  or  allegorical ;  still,  if  there  be  a  meaning  in  the  words  at 
all,  the  Court  will  find  it  out,  even  though  it  be  disguised  in  a  riddle 
or  in  hierogljrphics.  In  all  cases  of  ambiguity  it  is  purely  a  question 
for  the  jury  to  decide  what  meaning  the  words  would  convey  to 
persons  of  ordinary  intelligence.  {Grant  v.  Tates,  (C.  A)  2  Times 
L.  R.  368.) 

And  before  answering  that  question  the  jury  should  well  weigh  all 
the  circumstances  of  the  case,  the  occasion  of  speaking,  the  relation- 
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ship  between  the  parties^  &c.  Especially  they  should  consider  the 
words  as  a  whole,  not  dwelling  on  isolated  passages,  but  giving  its 
proper  weight  to  every  part.  (Per  Tindal,  C.J.,  in  Shipley  v. 
Todhunter,  7  C.  &  P.  at  p.  690.)  The  sting  of  a  libel  may  some- 
times be  contained  in  a  word  or  sentence  placed  as  a  heading  to  it, 
which  will  often  render  the  defendant  liable,  where,  without  it,  he 
would  have  had  a  perfect  answer  to  the  action.  So,  too,  a  word 
added  at  the  end  may  altogether  vary  the  sense  of  the  preceding 
passaga  The  defendant  is,  therefore,  entitled  to  have  the  whole  of 
the  alleged  libel  read  as  part  of  the  plaintiff's  case.  {Cooke  v.  Hughes^ 
B.  &  M.  112.)  And  for  the  purpose  of  showing  that  what  he  wrote 
is  no  libel,  and  will  not  bear  the  construction  which  the  plaintiff  seeks 
to  put  upon  it,  the  defendant  may  give  in  evidence  any  other  passages 
in  the  same  publication  which  plainly  refer  to  the  same  matter,  or 
which  qualify  or  explain  the  passage  sued  on.  (i2.  v.  Lambert  a/nd 
Perry,  2  Camp.  400 ;  31  Howell  St.  Tr.  340 ;  Darby  v.  Ouseley,  26 
L.  J.  Ex.  229 ;  1  H.  &  N.  1 ;  2  Jur.  N.  S.  497 ;  Bolton  v.  O'Brien, 
16  L.  R  Ir.  97.) 

So,  too,  with  a  slander ;  very  often  the  words  immediately  preced- 
ing or  following  may  much  modify  those  relied  on  by  the  plaintiff. 
(Brittridge*8  Case,  4  Rep.  19 ;  Thompson  v.  Bernard,  1  Camp.  48.) 
When  the  language  sued  on  is  ambiguous,  and  some  extrinsic  evidence 
is  necessary  to  construe  it,  evidence  may  even  be  given  of  other 
libels  or  slanders  published  by  the  defendant  of  the  plaintiff,  which 
explain  or  qualify  that  sued  on.  But  such  evidence  is  not  admissible 
where  the  meaning  of  the  words  is  clear  and  undisputed.  {Stuart  v. 
Lovell,  2  Stark.  93 ;  Pearce  v.  Omaby,  1  M.  &  Rob.  455  ;  Symmons 
V.  Blake,  ib.  477 ;  2  C.  M.  &  R  416 ;  4  Dowl.  263 ;  1  Gale,  182.) 
And  when  such  evidence  is  admitted,  the  juiy  should  always  be 
cautioned  not  to  give  any  damages  in  respect  of  it.  (Per  Tindal, 
C.J.,  in  Pearson  v.  Lemaitre,  6  M.  &  Gr.  720 ;  12  L.  J.  Q.  B.  253  ; 
7  Jur.  748  ;  6  Scott,  N.  R  607.) 

Illustrations, 

The  Observer  gave  a  correct  account  of  some  proceedings  in  the  Insolvent 
Debtors'  Court,  but  headed  it  "  Shameful  Conduct  of  an  Attorney."  The  rest 
of  the  report  was  held  privileged ;  but  the  plaintiff  recovered  damages  for  the 
heading. 

CUment  v.  Lmis,  3  Br.  &  B.  297  ;  7  Moore,  200 ;  3  B.  &  Aid.  702. 

And  see  MourUney  v.  Walton,  2  B.  &  Ad.  673. 

Bishop  V.  Latimer,  4  L.  T.  776. 

Bwjdell  V.  Jones,  4  M.  &  W.  446  ;  7  DowL  210 ;  1  H.  &  H.  408. 

Harv^  V.  Frmch,  1  Cr.  &  M.  11 ;  2  M.  &  Scott,  691  ;  2  Tyr.  685. 
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Lewis  V.  Levy,  E.  B.  &  E.  537  ;  27  L.  J.  Q.  B.  282 :  4  Jur.  N.  S.  970. 

Street  v.  Licensed  Victvalleri  Society,  22  W.  R.  663. 

SUjmley  v.  Webb,  4  Sandf.  (N.  Y.)  21. 
Ad  action  waa  brought  for  aii  alleged  libel,  published  in  the  True  Sun  news- 
paper : — "  Riot  at  Preston. — From  the  Liverpool  Courier. — It  appears  that  Hunt 
pointed  out  Counsellor  Seager  to  the  mob,  and  said, '  There  is  one  of  the  black 
sheep.'  The  mob  fell  upon  him  and  murdered  him.  In  the  afifray  Hunt  bad 
his  nose  cut  off.  The  coroner's  inquest  have  brought  in  a  verdict  of  wilful 
murder  against  Hunt,  who  is  committed  to  gaol. — Fudge.'*  The  plaintiff  con- 
tended that  the  word  ** Fudge"  was  merely  introduced  with  reference  to  the 
future,  in  order  that  the  defendants  might  afterwards,  if  the  paragraph  were 
complained  of,  be  able  to  refer  to  it,  as  showing  that  they  intended  to  discredit 
the  ptatement.  Lord  Lyndhust,  C.B.,  told  the  jury  that  the  question  was,  with 
what  motive  the  publication  was  made.  It  was  not  disputed  that  if  the  para- 
graph, which  was  copied  from  another  paper,  stood  without  the  word  '*  Fudge,"  it 
would  be  a  libel.  If  they  were  of  opinion  that  the  object  of  the  paragraph 
was  to  vindicate  the  plaintiffs  character  from  an  unfounded  charge,  the 
action  could  not  be  maintained  ;  but  if  the  word  ^*  Fudge  "  was  only  added  for 
the  purpose  of  making  an  argument  at  a  future  day,  then  it  would  not  take  away 
the  effect  of  the  libel.     Verdict  for  the  plaintiff.     Damages,  one  farthing. 

Hunt  ▼.  Algar  and  others,  6  C.  &  P.  245. 

Of  the  Innuendo. 

In  arriving  at  the  meaning  of  the  defendant's  words,  the 
Court  and  jury  are  often  materially  assisted  by  an  averment 
in  the  plaintiff's  Statement  of  Claim,  called  an  innuendo. 
This  is  a  statement  by  the  plaintiff  of  the  construction 
which  he  puts  upon  the  words  himself,  and  which  he  will 
endeavour  to  induce  the  jury  to  adopt  at  the  trial.  Where 
a  defamatory  meaning  is  apparent  on  the  face  of  the  words, 
no  innuendo  is  necessary :  though  even  here  the  pleader 
occasionally  inserts  one  to  heighten  the  effect  of  the  words. 
But  where  the  words  primd  facie  are  not  actionable,  an 
innuendo  is  essential  to  the  action.  It  is  necessary  to 
bring  out  the  latent  injurious  meaning  of  the  defendant's 
words;  and  such  innuendo  must  distinctly  aver  that  the 
words  bear  a  specific  meaning  which  is  actionable.  {Cox  v. 
Cooper,  12  W.  R  75  ;  9  L.  T.  329.) 

It  is  the  office  of  an  innuendo  to  define  the  defamatory 
meaning  which  the  plaintiff  sets  on  the  words ;  to  show 
how  they  come  to  have  that  defamatory  meaning  ;  and  also 
to  show  how  they  relate  to  the  plaintiff,  whenever  that  is 
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not  clear  on  the  face  of  them.  But  an  innuendo  may  not 
introduce  new  matter,  or  enlarge  the  natural  meaning  of 
words.  It  must  not  put  upon  the  defendant's  words  a  con- 
struction which  they  will  not  bear.  It  cannot  alter  or 
extend  the  sense  of  the  words,  or  make  that  certain  which 
is  in  fact  uncertain.  (James  v.  Rutlech,  4  Rep.  17.)  If 
the  words  are  incapable  of  the  meaning  ascribed  to  them  by 
the  innuendo,  and  are  primd  facie  not  actionable,  the  judge 
at  the  trial  will  stop  the  case.  If,  however,  the  words  are 
capable  of  the  meaning  ascribed  to  them,  however  improb- 
able it  may  appear  that  such  was  the  meaning  conveyed, 
it  must  be  left  to  the  jury  to  say  whether  or  no  they  were 
in  fact  so  understood.  {Hunt  v.  Goodlake,  43  L.  J.  C.  P. 
54;  29  L.  T.  472 ;  Broome  v.  Gosde7i,  1  C.  B.  728.)  This 
is  so  in  America.  {Patch  v.  Tribune  Association,  38  Hun, 
(45  N.  Y.  Supr.  Ct.)  368.) 

An  innuendo  now  requires  no  prefatory  averment  to  support  it. 
(Common  Law  Procedure  Act,  1852,  s.  61.)  The  libel  or  slander 
sued  on  must  of  course  be  set  out  verbatim  in  the  Statement  of  Claim ; 
the  innuendo  usually  follows  it  immediately.  Such  a  plearling  is  to 
be  considered  as  two  counts  under  the  old  system,  one  with  an 
innuendo  and  one  without  And  if  the  plaintiff  can  sliow  a  good 
cause  of  action,  either  with  or  without  the  alleged  meaning,  he  is 
entitled  to  recover.  (Per  Blackbui-n,  J.,  in  Watkin  v.  HaU,  L.  R. 
3  Q.  B.  402 ;  37  L.  J.  Q.  B.  125  ;  16  W.  R  857 ;  18  L.  T.  561.) 

The  defendant  is  in  no  way  embarrassed  by  the  presence  of  the 
innuendo  in  the  statement  of  claim  ;  in  fact  it  is  to  him  an  advantage. 
He  can  either  deny  that  he  ever  spoke  the  words,  or  he  can  admit 
that  he  spoke  them,  but  deny  that  they  conveyed  that  meaning. 
He  can  also  assert  that  the  words  are  true,  either  with  or  without 
the  alleged  meaning.  It  will  then  be  for  the  jury  to  say  whether 
the  plaintiff's  innuendo  is  borne  out.  If  not,  the  plaintiff  may  fall 
back  upon  the  words  themselves,  and  urge  that,  taken  in  their 
natural  and  obvious  signification,  they  are  actionable  per  ae  without 
the  alleged  meaning,  and  that  therefore  his  unproved  innuendo  may  be 
rejected  as  surplusage.  {Ha/rvey  v.  French,  1  Cr.  &  M.  11 ;  2  M.  & 
Scott,  591 ;  2  Tyrw.  585.)  But  he  cannot  in  the  middle  of  the  case 
discard  the  innuendo  in  his  pleading,  and  start  a  fresh  one  not  on  the 
record ;  he  must  abide  by  the  construction  he  put  on  the  words  in 
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his  Statement  of  Claim,  or  else  relv  on  their  natural  and  obvioua 
import.  (SiramoTis  v.  Mitchell,  6  App.  Cas.  156  ;  50  L.  J.  P.  C.  11 ; 
Hvmter  v.  Sharpe,  4  F.  &  F.  983  ;  15  L.  T.  421 ;  Ruel  v.  TatTidl,  29 
W.  R.  172;  43  L.  T.  507.)  If  the  jury  negative  his  innuendo,  and 
the  words  are  not  actionable  in  their  natural  and  primary  sense,  judg- 
ment must  pass  for  the  defendant.  {Breinhridge  v.  LatiTner,  12 
W.  R.  878  ;  10  L.  T.  816  ;  Maguire  v.  Knox,  Ir.  R.  5  C.  L.  408.) 

Illibstrationa. 

^  He  hath  forsworn  himself.''    These  words  are  not  in  themselves  a  sufficient 
imputation  of  perjury,  because  he  is  not  said  to  have  sworn  falsely  while  giving 
evidence  in  Court.    Hence  an  innuendo  **  before  the  justice  of  assize  "  is  clearly 
bad ;  for  it  is  not  an  explanation  of  defendant's  words,  but  an  addition  to  them. 
Arum.,  1  Roll.  Abr.  82. 
Holt  V.  Scholefield,  6  T.  R.  691. 
A  libel  alleged  that  a  gentleman  was  on  a  certain  night  hocussed  and  robbed 
of  £40f  in  the  plaintififs  public-house.    An  innuendo  *' meaning  thereby  that 
the  said  public-house  was  the  resort  of,  and  frequented  by,  felons,  thieves,  and 
depraved  and  bad  characters,"  after  verdict  for  the  defendant,  was  held  too  wide. 
Broome  v.  GosdeUy  1  C.  B.  728. 
darkens  Case  de  Dorchester,  (1619)  2  Rolle's  Rep.  136. 
The  words  ''  I  was  speaking  to  a  lady  about  Mrs.  Y.'s  case  "  cannot  support  an 
innuendo,  meaning  thereby  that  the  plaintiff  (Mrs.  Y.)  had  been  guilty  of  adultery. 
York  V.  Johnson,  116  Mass.  482. 
Libel  complained  of :  — "  He  has  become  so  inflated  with  self-importance  by 
the  few  hundreds  made  in  my  service — God  only  knows  whether  honestly  or 
otherwise — that,'*  &c.      Innuendo,   "meaning  thereby  to    insinuate    that    the 
plaintiff  had  conducted  himself  in  a  dishonest  manner  in  the  service  of  the  defen- 
dant"   The  Court  refused  to  disturb  a  verdict  for  the  plaintiff. 
Clegg  v.  Laffer,  3  Moore  &  Sc.  727  ;  10  Bing.  250. 
The  defendant  said,  *'  Master  Barham  did  bum  my  bam  with  his  own  hands, 
and  none  but  he."    At  that  date  it  was  not  felony  to  bum  a  barn,  unless  it  were 
either  full  of  com  or  parcel  of  a  mansion-house.    An  innuendo,  "  a  bam  full  of 
com,"  was  held  too  wide.    "  That  is  not,"  says  De  Grey,  C.J.,  commenting  on 
this  case  in  Cowp.  684,  '*  an  explanation  of  what  was  said  before,  but  an  oddiHon 
to  it.    But  if  in  the  introduction  it  had  been  averred,  that  the  defendant  had  a 
bam  full  of  com,  and  that  in  a  discourse  about  the  barn,  the  defendant  had 
spoken  the  words  charged  in  the  libel  of  the  plaintiff ;  an  innuendo  of  its  being 
the  bam  full  of  com  would  have  been  good.     For  by  coupling  the  innuendo  in 
the  libel  with  the  introductory  averment, '  his  bam  full  of  com,'  it  would  have 
made  it  compleat." 

Barham's  Case,  (1602)  4  Rep.  20 ;  Yelv.  21. 

See  Capital  and  Cownties  Bank  v.  Henty  d:  Soru  (C.  A.),  5  C.  P.  D. 

514  ;  49  L.  J.  C.  P.  830;  28  W.  R.  851 ;    43  L.  T.  651 ;    (H.  L.) 

7  App.  Cas.  741 ;  52  L.  J.  Q.  B.  232 ;  31  W.  R.  157 ;  47  L.  T.  662 ; 

47  J.  P.  214. 

An  information  was  filed  against  a  Nonconformist  minister  for  a  libel  upon. 
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**tlie  biBhopa"  contained  in  a  book,  called  "A  Paraphrase  upon  the  New  Testa- 
ment'^   An  innuendo,  **  the  bishops  of  England,"  was  held  to  be  allowable,  if 
from  the  nature  of  the  libel  this  was  clearly  what  was  meant. 
E.  V.  BaaUr,  (1085)  3  Mod.  69. 

The  libel  accused  a  gentleman  of  saying,  "  He  could  see  no  probability  of  the 
war's  ending  with  France,  until  the  little  gentleman  on  the  other  side  of  the 
water  was  restored  to  his  rights."  Innuendo, ''  the  Prince  of  Wales/'  allowed 
to  be  good;  in  fact  the  Court  thought  the  meaning  was  clear  without  any 
innuendo. 

Anon.  (1707),  11  Mod.  99. 

R  y.  Matthews  (1719),  15  How.  St.  Tr.  1323. 

libel : — ^  The  mismanagements  of  the  navy  have  been  a  greater  tax  upon  the 
merchants  than  the  duties  raised  by  government."  An  innuendo,  *Hhe  royal 
navy  of  this  kingdom,''  held  not  too  wide. 

B.Y,  Tvichin  (1704),  14  How.  St  Tr.  1095;  5  St.  Tr.  527;  2  Ld. 

ftaym.  1061 ;  Salk.  50  ;  6  Mod.  268. 
R  V.  Home  (1777),  Cowp.  672  ;  11  St  Tr.  264  ;  20  How.  St.  Tr.  651. 

The  words  *'  We  have  no  doubt  sufficient  information  will  be  obtained  for  a 
strong  case  to  lay  before  the  Home  Secretary  to  enable  that  functionary  to  cause 
it  to  be  intimated  to  the  suspected  party  that  his  presence  here  can  be  dispensed 
with,  as  {(Etr  as  it  may  be  attended  with  danger  to  himself,"  were  held  in  the 
Exchequer  Chamber  not  to  support  an  innuendo,  meaning  thereby  that  the 
prosecutor  was  suspected  of  having  and  had  committed  some  crime  which  would 
bring  his  life  into  danger  from  the  laws  of  England. 

Gregory  v.  The  Queen  (No.  2),  5  Cox,  C.  C.  252. 

The  words  complained  of  in  their  natural  sense  conveyed  only  suspicion,  and 
were  therefore  not  actionable ;  there  were  innuendoes,  but  none  of  them  stated 
that  the  words  imputed  felony,  though  there  was  a  prefatory  averment  stating 
that  the  defendant's  motive  was  to  cause  it  to  be  believed  that  the  plaintiff 
had  been  guilty  of  felony.  Held,  that  this  prefatory  averment  could  not  be  sub- 
stituted for  the  innuendoes  whereby  the  plaintiff  undertook  to  give  the  meaning 
of  the  words  spoken. 

Simmons  v.  Mitchell,  6  App.  Cas.  156;  50  L.  J.  P.  C.  11 ;  29  W.  R. 
401 ;  43  L.  T.  710 ;  45  J.  P.  237. 

The  alleged  libel  was  as  follows  : — "  Notice, — any  person  giving  information 
where  any  property  may  be  found  belonging  to  H.  G.  (meaning  the  plaintiff),  a 
prisoner  in  the  King's  Bench  prison,  but  residing  within  the  rules  thereof,  shall 
receive  five  per  cent  upon  the  goods  recovered,  for  their  trouble,  by  applying  at 
Mr.  L.,**  &C.  Innuendo,  that  the  plain tifif  had  been  and  was  guilty  of  cun- 
cealing  his  property  with  a  fraudulent  and  unlawful  intention.  Held,  on  general 
demurrer,  that  the  iimuendo,  unsupported  by  any  prefatory  averment,  was  too 
large ;  and  that  the  words,  in  themselves,  were  not  actionable. 

Gompertz  v.  Levy,9A.  &  E.  282  ;  2  Jur.  1013;  1  P.  &  D.  214;  1  W. 
W.  &  H.  728. 

ifnieeler  v.  Haynes,  9  A.  &  E.  286,  n. ;  1  W.  W.  &  H.  645 ;  1  P.  & 
D.  55. 

Gapel  and  others  v.  Jones,  4  C.  B.  259 ;  11  Jur.  396. 

Day  V.  RoUnson,  1  A.  &  E.  554 ;  4  N.  &  M.  884. 

Adams  v.  Meredew,  2  T.  &  J.  417 ;  3  Y.  &  J.  219. 
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But  all  these  cases  are  overruled  by  the  C.  L.  P.  Act,  1852,  s.  61,  as  interpreted  in 
Hemmngs  y.  Gaston^  E.  B.  &  K  346 ;  27  L.  J.  Q.  B.  252;   4  Jur. 
N.  S.  834. 
Words  complained  of : — "  He  is  a  regular  prover  under  bankruptcies."    An 
innuendo,  ^  the  defendant  meaning  thereby  that  the  plaintiff  had  proved  and  was 
in  the  habit  of  proving  fictitious  debts  against  the  estates  of  bankrupts,  with  the 
knowledge  that  such  debts  were  fictitious,"  is  now  all  that  is  necessary. 
C.  L.  P.  Act,  1852,  Sched.  B.,  form  33. 
Not  so  formerly. 

AngU  V.  Alexander,  7  Bing.  119;  1  Or.  &  J.  143;  1  l>rw.  9 ;  4  M, 
&  P.  870,  amU,  p.  86. 


Words  may  be  : — 

(1)  obviously  defamatory ; 

(2)  ambiguous  :  that  is,  words  which,  though  primd 
facie  defamatory,  are  still  on  the  face  of  them 
susceptible  of  an  innocent  meaning  ; 

(3)  neutral ;    i.e.,   words  which    are   meaningless  till 

some  explanation  is  given  ;  such  are  slang  expres- 
sions, words  in  a  foreign  language,  words  used  in 
some  special,  local,  technical,  or  customary  sense  ; 

(4)  primd  facie  innocent,  but  capable  of  a  defamatory 

meaning ; 

(5)  obviously  innocent ;  words  which  cannot  properly 

be  construed  so  as  to  convey  any  imputation  on 
the  plaintiff. 

To  these  different  classes  of  words  special  rules  of 
pleading,  evidence,  and  construction  apply. 

1.    Words  Obviously  Defamatory. 

Here  no  innuendo  is  necessary.  No  parol  evidence  is 
admissible  at  the  trial  to  explain  the  meaning  of  the  words. 
The  defendant  cannot  be  heard  to  say  that  he  did  not 
intend  to  injure  the  plaintiff's  reputation,  if  he  has  in  fact 
done  so.  The  question  is  still  of  course  for  the  jury  ;  but 
the  judge  will  practically  direct  them  that  the  words  are 
actionable,  and  that  they  should  find  for  the  plaintiff  on 
that  issue.     Should  the  jury  perversely  refuse  to  follow  the 
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judge^s  direction,  a  new  trial  will  be  granted.      {Levi   v. 
Milne,  4  Bing.  195  ;  12  Moore,  418.) 

But  the  defendant  may  plead  circumstances  which  made  it  clear 
at  the  time  he  spoke  or  wrote  that  the  words  were  not  used  in  their 
ordinary  significatioD.  He  may  thus  take  the  words  out  of  this  class 
into  class  2,  words  primd  fade  defamatory.  It  will  then  be  a  ques- 
tion for  the  jury  how  the  bystanders  understood  the  words.  But  such 
question  only  arises  where  the  words  are  susceptible  of  the  innocent 
meaning  which  the  defendant  seeks  to  place  on  them,  and  where  also 
the  circumstances  which  are  alleged  to  qualify  the  injurious  words 
were  known  to  the  bystanders  at  the  time. 

lUustrationa, 

It  is  libelloaa,  without  any  innuendo,  to  write  and  publish  that  a  newspaper 
has  a  separate  page  deTotefl  to  the  advertisements  of  nsurers  and  quack  doctors, 
and  that  the  editor  takes  respectable  advertisements  at  a  cheaper  rate  if  the 
advertisers  will  consent  to  their  appearing  in  that  page.  The  Court,  however, 
expressed  surprise  at  the  absence  of  some  such  innuendo  as  **  meaning  thereby 
that  the  plaintifTs  paper  was  an  ill-conducted  and  low-class  journal.'' 
Russell  and  another  v.  Webster^  23  W.  R.  59. 
Where  a  libel  called  the  plaintiff  a  **  truckmaster/'  and  the  defendant  justified ; 
but  no  evidence  was  given  at  the  trial  as  to  the  meaning  of  the  word ;  the  Court 
held  after  some  hesitation  that,  though  the  word  was  not  to  be  found  in  any 
English  dictionary,  its  meaning  was  sufficiently  clear  to  sustain  the  action,  there 
being  a  statute  called  "  The  Truck  Act." 

^om«r  V.  Tau7U(m,  5  H.  &  N.  661 ;  29  L.  J.  Ex.  318 ;  8  W.  R.  499 ; 

2  L.  T.  512. 

To  write  and  publish  that  a  certain  woman  is  a  prostitute,  and  that  "  she  is, 

I  understand,  under  the  patronage  or  protection  of"  the  plaintiff,  was  held 

actionable  in  the  Court  of  Appeals  in  New  York,  although  there  was  no  innuendo 

averring  that  she  was  under  the  plaintiff's  protection  fur  immoral  purposes. 

Mare  v.  BmneUy  (1872)  48  N.  Y.  R.  (3  Sickels),  472 ; 
reversing  the  judgment  of  the  Supreme  Court  below,  reported  33  How.   Pr.  R. 
180 ;  48  Barbour,  N.  Y.  229. 

It  is  libellous  to  write  and  publish  these  words  : — "  Threatening  letters.  The 
Middlesex  grand  jury  have  returned  a  true  bill  against  a  gentleman  of  some 
property  named  French."  And  no  innuendo  is  necessary  to  explain  the  meaning 
of  the  words  ;  for  they  can  only  import  that  the  grand  jury  had  found  a  true  bill 
against  French  for  the  misdemeanour  of  sending  threatening  letters. 

JTarwey  v.  Frencky  1  Cr.  &  M.  11 ;  2  M.  &  Scott,  691 ;  2  Tyrw.  585. 
Allegorical  terms  of  well-known  import  are  libellous  ^  se,  without  innuendoes 
to  explain  their  meaning ;  e.g,,  imputing  to  a  person  the  qualities  of  the  *^  frozen 
snake,"  or  calling  him  ''Judas." 

Hoare  v.  Siherlock  (No.  1,  1848),  12  Q.  B.  624 ;  17  L.  J.  Q.  B.  306 ; 
12  Jur.  695 


112  CONSTRUCTION  AND   CEMTAINTY. 

Words  complained  of :— "  Thou  art  a  thief : "  no  innuendo  at  all  is  necessary, 
as  larceny  is. clearly  imputed. 

Blumley  v.  Base,  1  Roll.  Ahr.  73. 
Slowman  y.  DuUon,  10  Bing.  402. 
Words  complained  of: — ^*'You  stole  my  apples.*'    The  defendant  cannot  be 
allowed  to  state  that  he  only  meant  to  say,  *'  You  have  tortiously  removed  my 
apples  under  an  unfounded  claim  of  right."    The  bystanders  could  not  possibly 
have  understood  from  tlie  word  used  tliat  a  civil  trespass  only  was  imputed. 
DeveriU  v.  Hulbert  (Jan.  25th,  1878),  unreported. 
Words  complained  of  : — "You  robbed  me,  for  T  found  the  thing  you  have  done 
it  with."    Held,  that  the  words  were  actionable  per  m,  and  that  no  eoUoquium  or 
innuendo  was  necessary  to  explain  the  sense  in  which  they  were  used. 
Rowcliffe  V.  Edmonds  and  wife,  7  M.  &  W.  12  ;  4  Jur.  684. 
To  say,  "  He  robbed  John  White,"  is  actionable  as  imputing  an  offence  punish- 
able by  law.     If  the  words  conveyed  any  other  sense,  the  defendant  must  show  it 
TomltTuon  v.  Brittlebankj  4  B.  «&  Adol.  630 ;  1  Nev.  &  Man.  455. 
HanMnson  v.  Bilby,  16  M.  &  W.  442 ;  2  C.  &  K.  440. 
Martin  v.  Loe^  2  F.  &  F.  654,  post,  p.  115. 
*^  Blackmailing"  is  clear,  and  requires  no  innuendo  to  support  it. 
Edsall  V.  Brooks,  2  Robt.  29 ;  3  Robt.  284  (New  York). 
So  is  "pettifogging  shyster"  when  applied  to  a  lawyer.    "Courts  have  no 
right  to  be  ignorant  of  the  meaning  of  current  phrases  which  everybody  else 
understands." 

Bailey  v.  Kalamazoo  Publishing  Co.,  (1879)  4  Chaney  (40  Michigan), 
251. 


2.    Words  primft  facie  Defamatory. 

Here,  too,  no  innuendo  is  necessary,  and  no  parol  evi- 
dence is  admissible  at  the  trial  to  explain  the  meaning  of 
the  words.  The  judge  will  direct  the  jury  that  the  words 
are  primd  fade  actionable. 

But  the  defendant  may  prove  circumstances  which  made 
it  clear  at  the  time  that  the  words  were  not  used  by  him 
in  their  ordinary  signification.  "  People  not  unfrequently 
use  words,  and  are  understood  to  use  words,  not  in  their 
natural  sense,  or  as  conveying  the  imputation  which,  in 
ordinary  circumstances,  and  apart  from  their  surroundings, 
they  would  convey,  but  extravagantly,  and  in  a  manner 
which  would  be  understood  by  those  who  hear  or  read  them 
as  not  conveying  the  grave  imputation  suggested  by  a  mere 
consideration  of  the  words  themselves."  (Per  Lord  Her- 
schell,  L.C.,  in  Australian  Newspaper  Co.  Ld.  v.  Bemietty 
(1894)  A.  C.  at  pp.  287,  288.)     Thus  the  defendant  may 
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plead  that  the  words  were  uttered  merely  in  a  joke,  and 
were  bo  understood  by  all  who  heard  them ;  or  that  the 
words  were  part  of  a  longer  conversation,  the  rest  of  which 
limits  and  explains  the  words  sued  on  ;  or  any  other  facts 
which  tend  to  show  that  they  were  uttered  with  an  inno- 
cent meaning,  and  were  so  understood  by  the  bystanders. 
And  if  such  a  defence  be  pleaded,  parol  evidence  may  be 
given  of  the  facts  alleged.  And  then  it  becomes  a  question 
for  the  jury  whether  the  facts  as  pleaded  are  substantially 
proved,  and  whether  they  do  put  on  the  words  a  colour 
different  from  what  they  would  primd  facie  bear.  It  is 
generally  diflScult  to  induce  the  jury  to  adopt  the  defen- 
dant's harmless  view  of  his  own  language.  But  see  Grant 
V.  Yates,  2  Times  L.  R  368. 

The  defendant  may  not  plead  or  give  in  evidence  any 
facts  which  were  not  known  to  the  bystanders  at  the 
time  the  words  were  uttered.  The  defendant  s  secret  intent 
in  uttering  the  words  is  immaterial.  [Hanhinson  v.  Bilby, 
16  M.  &  W.  445  ;  2  C.  &  K.  440.)  He  must  be  taken  to 
have  intended  the  natural  consequences  of  his  act. 

The  defcDdant  is  allowed  thus  to  give  evideDce  of  all  ''  the  sur-  . 
TouDding  circumstances/'  in  order  to  place  the  jury  ^o  far  as  possible 
in  the  position  of  bystanders,  that  they  may  judge  how  the  words 
would  be  understood  on  the  particular  occasioa  But  though  evi- 
dence of  such  extrinsic  facts  is  admitted,  parol  evidence  merely  to 
explain  away  the  words  used,  to  show  that  they  did  not  for  once  bear 
their  ordinary  signification,  is  inadmissible.  A  witness  cannot  be 
Galled  to  say,  "/  should  not  have  understood  defendant  to  make  any 
imputation  whatever  on  the  plaintiff."  The  jury  know  what  ordinary 
English  means,  and  need  no  witness  to  inform  them. 

The  leading  case  on  this  point  is  one  cited  in  the  Lord  Cromwell* s 
Case  (1578),  4  Rep.  13,  14.  (At  least,  it  appears  to  be  a  decided 
case,  not  a  mere  illustration.)  "If  a  man  brings  an  action  on  the 
case  for  calling  the  plaintiff  murderer,  the  defendant  will  say,  that 
he  was  talking  with  the  plaintiff  concerning  unlawful  hunting,  and 
the  plaintiff  confessed  that  he  killed  several  hares  with  certain 
engines ;  to  which  the  defendant  answered  and  said, '  Thou  art  a 

0JJ3.  I 


114  C0N8TEUCTI0N  AND    CERTAINTY, 

murderer'  (innuendo  the  killing  of  the  said  hares) Resolved 

by  the  whole  Court,  that  the  justification  was  good.  For  in  case  of 
slander  by  words,  the  sense  of  the  words  ought  to  be  taken,  and  the 
sense  of  them  appears  by  the  cause  and  occasion  of  speaking  of  them ; 
for  senaua  verhorwni  ex  cauad  dicendi  accipietidus  est  et  serTnonea 
semper  accipiendi  sunt  secundum  subjectam,,  .  .  .  And  it  was  said, 
God  forbid  that  a  man's  words  should  be  by  such  strict  and  gram- 
matical construction  taken  by  parcels  against  the  manifest  intent  of 
the  party  upon  consideration  of  all  the  words,  which  import  the  true 
cause  and  occasion  which  manifest  the  true  sense  of  them ;  quia 
qu(B  ad  unum  jinem  loquuta  sunt,  non  debent  ad  alium  detor- 
queri :  and,  therefore,  in  the  said  case  of  murder,  the  Court  held 
the  justification  good  ;  and  that  the  defendant  should  never  be  put 
to  the  general  issue,  when  he  confesses  the  words  and  justifies  them, 
or  confesses  the  words,  and  by  special  matter  shows  that  they  are 
not  actionable."     (And  see  Shipley  v.  Todhunter,  7  C.  &  P.  680. 

Illustrations, 

Words  complained  of:— "Thou  hast  killed  my  wife."  Defendant's  wife 
was  etill  alive,  and  the  bystanders  knew  it.  Heldy  that  plaintiff  was  not  put 
"in  any  jeopardy,  and  so  the  words  vain,  and  no  scandal  or  damage  to  the 
plaiuutf." 

Snag  v.  Gee,  4  Rep.  16,  as  explained  by  Parke,  B.,  in  Heming  v.  Poittr, 

10  M.  &  W.  569. 

To  call  a  man  "  Ananias  "  primd  facie  imports  that  he  is  a  wilful  and  deliberate 

liar.     But  this  imputation  can  be  ex]»lained  away  by  sbowing  that  it  sufficiently 

appears  from  the  same  publication  that  the  reference  was  to  a  mii^take  accidentally 

made  by  an  obvious  blunder. 

Australian  Newsfpaper  Co,  Ld.  v,  Bennett^  (1894)  A.  C.  284  ;  63  L.  J. 
P.  C.  105  ;  70  L.  T.  597  ;  58  J.  P.  604  ;  6  R.  484. 
Where  the  words  complained  of  are,  "  Thou  art  a  thief ;  for  thou  tookest  my 
beasts  by  reason  of  an  execution,  and  I  will  hang  thee,"  no  action  lies,  for  it  is 
clear  that  the  whole  sentence  taken  to^'elher  imports  only  a  charge  of  trei*i>aa8. 
lVill(^8  Case,  1  Roll.  Abr.  51. 
&7iith  V.  JVard,  Cro.  Jac.  674. 
Sibley  V.  Tomlins,  4  Tyrw.  90. 
Where  words  are  used  which  clearly  import  a  criminal  charge  (as  "  You  thief,'* 
or  "  You  traitor"),  it  is  still  open  to  the  defendant  to  show  if  he  can  that  he  used 
them  merely  as  vague  terms  of  general  abuse,  and  that  the  bystanders  must  have 
understood  him  us  meaning  nothing  more  than  "  You  rascal,"  or  "  You  scoundrel." 
When  such  words  occur  in  a  string  of  non-actionable  epithets,  or  in  a  torrent  of 
general  vulgar  abuse,  the  jury  may  reasonably  infer  that  no  felony  was  seriously 
imputed.     They  may,  however,  put  the   harsher  construction  on   defendant's 
language  ;  it  is  a  question  entirely  for  them. 
Minors  v.  Leeford,  Cro.  Jac.  114. 
Pmfold  V.  JVulcoU,  2  Bos.  &  P.  N.  R.  335. 


NEUTRAL    WORDS.  115 

Snch  words  as  "  You  are  a  thief ;  you  robbed  Mr.  Lake  of  ^30/'  are  primd  facie 
clearly  actionable,  for  they  impute  a  criminal  oH'ence.  But  it  iv  open  to  the 
defendant  to  show,  if  he  can,  that  tliat  is  not  the  sense  in  which  the  words  were 
noderstood  by  bystanders  who  listened  to  the  whole  conversation,  though  pre- 
viously unacquainted  with  the  matter  to  which  the  words  related. 

Hankinson  v.  BiWy,  16  M.  &  W.  442  ;  2  C.  &  K.  440. 

Tomlinsan  v.  BrittUbanky  4  B.  &  Ad.  630  ;  1  New.  &  Man.  455. 
Where  the  defendant  said  to  the  plaintiff  in  the  presence  of  others,  "  You  are  a 
thief,  a  ro>^ue,  and  a  swindler,"  it  was  held  that  the  defendant  could  not  call  a 
witness  to  explain  the  particular  transaction  which  he  had  in  his  mind  at  the 
time,  since  he  did  not  in  any  way  expressly  refer  to  it  in  the  presence  of  his 
hearers. 

MaHin  v.  Loe^,  2  F.  &  F.  664 

Bead  v.  Arnbridge,  6  C.  &  P.  308. 
Defendant  stated  publicly  that  plaintiff  had  been  detected  taking  dead  bodies 
out  of  the  churchyard  and  tined,  &c.  He  meant  it  as  a  joke  ;  but  there  was  no 
evidence  ihat  the  bystanders  so  understood  it.  The  Court  set  aside  a  verdict  for 
the  defendant.  Per  Joy,  C.B.,  "  the  principle  is  clear  that  a  person  shall  not  be 
allowed  to  nmrder  another's  reputation  in  jest.  But  if  the  words  be  so  spoken 
that  it  is  obvious  to  every  bystander  that  only  a  jest  is  meant,  no  injury  is  done, 
and  consequently  no  action  would  lie." 

Donoghue  v.  HayeSy  (1831)  Hayes  (Irish  Exch.),  265. 
But  where  the  defendant  said,  **  Thompson  is  a  damned  thief ;  and  so  was  his 
father  before  him,  and  I  can  prove  it ;  **  but  added,  "  Thompson  received  the 
earnings  of  his  ship,  and  ought  to  pay  the  wages,"  Lord  EUenborough  held  that 
the  latter  words  qualified  the  former  and  showed  no  felony  was  imputed  ;  the 
person  to^whom  the  words  were  spoken  being  the  master  of  the  ship  and 
acquainted  with  all  the  circumstances  referred  to. 

Thompson  v.  Bernard^  1  Camp.  48. 

Brittridg^s  Case^  4  Rep.  19. 

Cristie  v.  Cowell,  Peake,  4. 

Day  V.  RobinsoUy  1  A.  &  £.  554 ;  4  N.  &  M.  884. 


3.  Neutral  Wo7'ds. 

Where  the  defendant  has  used  only  ordinary  English 
words,  the  judge  can  decide  at  once  whether  they  are 
primd  facie  actionable  or  not.  But  where  the  words  are 
in  a  foreign  language,  or  are  technical  or  provincial  terms, 
an  innuendo  is  absolutely  necessary  to  disclose  an  action- 
able meaning.  .  So,  too,  an  innuendo  is  essential  where 
ordinary  Enghsh  words  are  not  in  the  particular  instance 
used  in  their  ordinary  English  signification,  but  in  some 
peculiar  sense. 

Where  the  words  are  spoken  in  a  foreign  language  the 
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original  words  should  be  set  out  in  the  Statement  of  Claim, 
and  then  an  exact  translation  should  be  added.  {Zenohio  v. 
Axtell,  6  T.  R  162 ;  3  M.  &  S.  1 1 6.)  In  the  case  of  slander 
an  averment  was  formerly  required  to  the  eflTect  that  those 
who  were  present  understood  that  language.  {Fleetwood  v. 
Curl,  Cro.  Jac.  557  ;  Hob.  268.)  And  though  such  an  aver- 
ment is  no  longer  necessary,  the  fact  must  still  be  proved 
at  the  trial.  For  if  words  be  spoken  in  a  tongue  altogether 
unknown  to  the  hearers,  no  action  lies  (Jones  v.  Davers  (vel 
Dawkes)  (1597),  Cro.  Eliz.  496;  1  Roll.  Abr.  74);  for  no 
injury  is  done  to  the  plaintifFs  reputation.  But  if  a  single 
bystander  understood  them,  that  is  enough.  Where,  how- 
ever, the  words  are  spoken  in  the  vernacular  of  the  place 
of  publication  (as  Welsh  words  spoken  in  Wales),  it  will  be 
presumed  that  the  bystanders  understood  them.  At  the 
trial  the  correctness  of  the  translation,  if  not  admitted, 
must  be  proved  by  a  sworn  interpreter. 

So  at  the  trial  whenever  the  words  used  are  not  ordinary 
English,  but  local,  technical,  provincial,  or  obsolete  ex- 
pressions, or  slang  or  cant  terms,  evidence  is  admissible 
to  explam  their  meaning,  provided  such  meaning  has  been 
properly  alleged  in  the  Statement  of  Claim.  But  when  the 
words  are  well  known  and  perfectly  intelligible  English, 
the  Court  will  give  them  their  ordinary  English  meaning, 
unless  it  is  in  some  way  shown  that  that  meaning  is  inap- 
plicable. This  may  appear  from  the  words  themselves  ;  for 
in  some  cases  to  give  them  their  ordinary  English  meaning 
would  make  nonsense  of  them.  But  if  in  their  ordinary 
English  meaning  the  words  would  be  intelligible,  facts 
must  be  given  in  evidence  to  show  that  they  may  have 
been  used  in  another  special  meaning  on  this  particular 
occasion.  After  that  has  been  done  a  bystander  may  be 
asked,  '*  What  did  you  understand  by  the  expression  used  ?  '* 
But  without  such  a  foundation  being  first  laid,  the  question 
is  not  allowable.  {Dairies  v.  Hartley y  3  Exch.  200 ;  18 
L.  J.  Ex.  81 ;  12  Jur.  1093  ;  Gallagher  v.  Murton,  4  Times 
L.  R.  804.) 
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lUiistrationa, 


Words  complained  of : — "  You  are  a  banter."    No  innuendo  :  Willet,  J.,  non- 
suited the  plaintiff,  on  the  ground  that  the  word  had  no  meaning  at  all,  and 
could  not  therefore  be  defamatorj  in  ordinarj  acceptation ;  and  he  refused  to 
allow  the  plaintiff  to  be  asked  what  the  word  "hunter"  meant.     AliUry  had 
there  been  an  innuendo  ayerring  a  defamatory  sense  to  the  word  *^  hunter." 
Rawlings  et  ux.  v.  Norbury,  I  F.  &  F.  341. 
Words  spoken   to  an   attorney  : — '^Thou  art  a  daffodowndilly."    Innuendo, 
meaning  thereby  that  he  is  an  "  ambidexter,"  i.e.f  one  who  takes  a  fee  from  both 
ddea,  and  betrays  the  secrets  of  his  client    Hddy  that  an  action  lay. 
Anon,  (Exch.)  1  Roll  Abr.  55. 
Anniton  ▼.  BlqfUldj  Carter,  214. 
It  is  actionable  to  say,  ^  Thou  art  a  clipper,  and  thy  neck  shall  pay  for  it." 
^  For  though  '  clipper '  is  general,  and  may  be  intended  a  clipper  of  wool,  cloth, 
&c,  yet  the  following  words  show  it  to  be  intended  of  clipping  for  which  he  shall 
be  hanged." 

Ndben  y.  Miecockj  Skin.  183. 
Walter  v.  Beaver,  3  Lev.  166. 
It  is  actionable  to  say  of  a  stockjobber  that, ''  He  is  a  lame  duck  ; "  innuendo, 
**  meaning  thereby  that  the  plaintiff  had  not  fulfilled  his  contracts  in  respect  of 
the  said  stocks  and  funds"  (stockjobbing  being  now  legalized  by  the  23  &  24  Vict 
c28). 

Morris  y.  Langdale,  2  Bos.  &  Pul.  284. 
It  is  a  libel  on  K  to  write  and  publish  of  him  that  he  is  one  of  "  a  gang  who 
live  by  cardsharping,"  there  being  an  innuendo,  "  meaning  thereby  that  L.  is  a 
swindler  and  a  cheat,  and  lives  by  cheating  or  playing  at  cards,  and  that  he  and 
B.  and  G.  had,  previous  to  the  libel,  conspired  together  in  cheating  divers  persons 
in  playing  at  cards." 

Beg.  pros.  Lanibri  y.  Labouchere,  14  Coz,  0.  C.  419. 
The  word  **  welcher  "  requires  an  innuendo  to  explain  its  meaning. 

Blackman  v.  Bryant,  27  L.  T.  491. 
Pollock,   C.B.,  thought   the  word  *' truckmaster "  required  no  innuendo  to 
explain  its  meaning,  as  it  ''is  composed  of  two  Snglish  words  intelligible  to 
everybody." 

Homer  v.  Taunton,  5  H.  &  N.  661 ;  29  L.  J.  Ex.  318  ;  8  W.  R  499  ; 
2  L.  T.  512. 
But  so  are  ''blackleg"  and  " blacksheep,"  and   these  words  do  require  an 

innuendo. 

M'Oregor  y.  Gregory,  11  M.  &  W.  287  ;  12  L.  J.  Ex.  204 ;  2  DowL  N. 

S,  769. 

O'Brien  v.  CUment,  16  M.  &  W.  166  ;  16  L.  J.  Ex.  77. 

BameUY.  Allen,  1  F.  &  F.  125;  3  H.  &  N.  376  ;  27  L.  J.  Ex.  412  ;  4 

Jut.  N.  S.  488. 

The  defendant  charged  the*  plaintiff,  a  pawnbroker  and  silversmith,  with 

'<  duffing  '* :    an   innuendo,   "  meaning  thereby  the   dishonourable  practice   of 

furbishing  up  damaged  goods  and  pledging  them  with  other  pawnbrokers  as 

new,"  was  held  good. 

Hickinbotham  v.  Leach,  10  M.  &  W.  361  ;  2  Dowl.  N.  S.  270. 

The  words,  "  He  is  mainsworn,"  were  spoken  in  one  of  the  northern  counties 
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where  "  mainsworn  "  is  equivalent  to  "  perjured  "  (forsworn  with  his  hand,  on  the 
book).    Hdd  actionable. 

SlaieT  V.  Frank$y  Hob.  126. 

And  see  Coles  v.  Havdand.^  Cro.  Eliz.  250  ;  Hob.  12. 

A.  and  B.  were  partners,  and  were  conversing  with  the  defendant.  A«  said 
they  held  some  bills  on  the  plaintiff's  firm  ;  the  defendant  said  : — "  You  must 
look  out  sharp  that  they  are  met  by  them."  At  the  trial,  B.  was  called  as  a 
witness,  and  stated  these  facts.  The  counsel  for  the  plaintiff  then  proposed  to 
aak  B. : — "  What  did  you  understand  by  that  ? "  But  the  question  was  objected 
to,  and  disallowed  by  the  judge  (Pollock,  C.B.)  in  that  form,  and  the  counsel 
would  put  it  in  no  other  shape.  The  jury  found  a  verdict  for  the  defendant ; 
and  the  Court  of  Exchequer  refused  to  grant  a  new  trial. 

Daifiez  and  another  v.  Hartley,  3  Exch.  200  ;    18  L.  J.  Ex.  81 ;    12 
Jur.  1093. 

Libel  complained  of  :  "  There  are  very  few  persons  in  society  who  do  not  look 
upon  the  whole  affair  to  be  got  up  for  a  specific  occasion,  and  consider  that  it  has 
been  neither  more  nor  less  than  a 'plant.'  We  have  heard  it  roundly  asserted 
that  a  clerk  of  Mr.  Hamer,  the  notorious  lawyer,  was  placed  under  a  sofa  at  his 
lordship's  residence  when  the  Earl  of  Cardigan  called  there."  The  indictment 
stated,  '^  that  the  said  Thomas  Holt  used  the  words  '  a  plant '  for  the  purpose  of 
expressing  and  meaning,  and  the  said  words  used  by  him  were  by  divers,  to  wit, 
all  the  persons  to  whom  the  said  libel  was  published,  understood  as  expressing  and 
meaning,  an  artful  and  wicked  plan  and  contrivance  made  and  entered  into  by 
the  said  William  Paget,  Esq.,  and  other  persons  by  false  and  unfounded  testi- 
mony and  a  wrongful  and  wicked  perversion  of  facts  to  make  out,  support  and 
establish  the  said  charge,  and  by  concert  and  arrangement  falsely  to  fix  upon  the 
said  earl  the  commission  of  the  said  trespass  and  assault  for  the  purpose  of 
obtaining  divers  of  the  moneys  of  the  said  earl  to  the  use  of  the  said  William 
Paget,  Esq.,"  and  concluded  with  the  following  innuendo  : — "  Thereby  then  and 
thei*e  meaning  that  the  said  William  Paget,  Esq.,  had  with  other  persons  artfully 
and  wickedly  planned  and  contrived  to  make  a  false  and  unfounded  charge 
against  the  said  earl  of  his  having  been  guilty  of  the  said  trespass  and  assault 
upon  the  said  wife  of  the  said  William  Paget,  Esq.,  and  to  make  out,  support  and 
establish  such  charge  by  the  false  and  unfounded  testimony  and  a  wicked  and 
wrongful  perversion  of  facts  for  the  purpose  of  extorting  and  obtaining  from  the 
said  earl  divers  of  his  moneys  to  the  use  of  the  said  William  Paget,  Esq."  A 
reporter  for  one  of  the  London  newspapers  was  called  to  define  "  a  plant,"  and  his 
evidence  justified  the  innuendo.  The  recorder  left  it  to  the  jury  whether  they 
were  satisfied  that  the  word  "  plant "  bore  the  meaning  attributed  to  it  by  the 
prosecution  ;  if  so,  the  passage  was  libellous.  Verdict,  guilty. 
R.  V.  Thomas  Holt,  8  J.  P.  212. 

The  defendant,  the  editor  of  a  newspaper,  owed  plaintiff  money  under  an 
award ;  and  wrote  and  published  in  his  newspaper  these  words  : — **  The  money 
will  be  forthcoming  on  the  last  day  allowed  by  the  award,  but  we  are  not  dis- 
posed to  allow  him  to  put  it  into  Wall-street  for  shaving  purposes,  before  that 
period."  "  Shaving "  in  New  York  means,  (i)  discounting  bills  or  notes ; 
(ii)  fleecing  men  of  their  goods  or  money  by  overreaching,  extortion,  and 
oppression.  The  declaration  contained  no  innuendo  alleging  that  the  words 
were  used  in  the  second  defamatory  sense.  Held  no  libel,  on  demurrer. 
Stone  V.  Cooper  (1845),  2  Denio  (N.Y.),  293. 
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The  plaintiff,  an  outside  stockbroker,  sued  a  clergyman  in  the  Mayor's  Court 
for  differences.  The  defendants,  in  conimentiug  on  the  action,  described  the 
plaintiff  as  "a  tout"  who  had  **  landed  a  parson."  The  jury,  after  deliberating 
for  au  hour  and  a  half,  found  that  these  words  were  not  libellous. 

Asch  V.  "Financial  News'*  Ld.^  Tim^s  for  June  13th,  1893. 


4.   Wo^^ds  primi  facie  innocent^  hut  capable  of  aDojamaionj 

Meaning. 

Where  the  defendant's  words,  if  taken  Uterally  in  their 
primary  and  obvious  meaning,  are  harmless,  it  is  still  open 
to  the  plaintiff  to  show  from  the  surrounding  circumstances, 
&c.,  that  on  the  occasion  in  question  they  bore  a  secondary 
and  defamatory  meaning.  And  it  will  then  be  for  the  jury, 
to  decide  which  meaning  the  hearers  or  readers  would  on 
the  occasion  in  question  have  reasonably  given  to  the  words. 
In  such  a  case,  however,  an  innuendo  is  essential  to  show 
the  latent  injurious  meaning.  Without  an  innuendo,  there 
would  be  no  cause  of  action  shown  on  the  record.  {Jacobs 
V.  Schmaltz,  62  L.  T.  121.)  And  such  innuendo  should  bo 
carefully  drafted  ;  for  on  it  the  plaintiff  must  take  his  stand 
at  the  trial.  He  cannot  during  the  course  of  the  case  adopt 
a  fresh  construction.  He  may,  it  is  true,  fall  back  on  the 
natural  and  obvious  meaning  of  the  words :  but  that  we 
assume  here  not  to  be  actionable.  And  such  innuendo 
must  be  specific  ;  it  must  distinctly  aver  a  definite  action- 
able meaning.  A  general  averment,  such  as,  "  using  the 
words  in  a  defamatory  sense,"  or  "  for  the  purpose  of  creat- 
ing an  impression  unfavourable  to  the  plaintiff,"  would  be 
insufficient.     (Cox  v.  Cooper,  12  W.  R  75  ;  9  L.  T.  329.) 

The  words,  too,  must  be  fairly  susceptible  of  the  defama- 
tory meaning  put  upon  them  by  the  innuendo,  or  the  judge 
at  the  trial  will  stop  the  case.  "  The  judge  must  decide  if 
the  words  are  reasonably  capable  of  two  meanings ;  if  he  so 
decide,  the  jury  must  determine  which  of  the  two  meanings 
was  intended."  (Per  Sir  Montague  Smith,  6  App.  Cas.  at 
p.  158 ;  Jermer  and  another  v.  A'Beckett,  L.  R.  7  Q.  B. 
11;   41  L.  J.  Q.  B.  14  ;  Grant  v.   Yatea,  2  Times  L.  R. 
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368.)  "  It  is  for  the  Court  to  determine  whether  the  wort  la 
used  are  capable  of  the  meaning  alleged  in  the  innuendo,  it 
is  for  the  jury  to  determine  whether  that  meajiing  was  pro- 
perly attached  to  them."  (Per  Lord  Herschell,  L.C.,  in 
Australian  Newspaper  Co.  Ld.  v.  Bennett^  (1894)  A.  C.  at 
p.  287  ;  63  L.  J.  P.  C.  105  ;  70  L.  T.  597.)  And  the  de- 
cision of  the  jury  on  the  point  is  final  and  conclusive,  unless 
it  be  such  as  no  reasonable  men  could  have  found.  (  Webster 
V.  Friedeherg,  (C.  A.)  17  Q.  B.  D.  736;  55  L.  J.  Q.  B. 
403  ;  post,  p.  613.) 

In  determining  this  question  the  jury  will  consider  the 
whole  of  the  circumstances  of  the  case,  the  occasion  of 
publication,  the  relationship  between  the  parties,  &c. 
{Churchill  V.  Gedney,  53  J.  P.  471.)  A  further  question 
of  fact  may  arise :  Were  there  any  facts  known  both  to 
speaker  and  hearer  which  would  reasonably  lead  the  latter 
to  understand  the  words  in  a  secondary  and  a  defamatory 
sense  ?  And  this  is  a  question  for  the  jury,  provided  there 
be  any  evidence  to  go  to  them  of  such  facts,  and  provided 
also  it  is  reasonably  conceivable  that  such  facts,  if  proved, 
would  have  induced  the  hearers  so  to  understand  the  words. 
{Capital  and  Counties  Bank  v.  Henty  <&  Sons,  (C.  A.)  5 
C.  P.  D.  514;  49  L.  J.  C.  P.  830  ;  (H.  L.)  7  App.  Cas. 
741 ;  52  L.  J.  Q.  B.  232  ;  Ruel  v.  Tatnell,  29  W.  R  172 ; 
43  L.  T.  507.)  Also  whenever  the  words  are  ambiguous, 
or  the  intention  of  the  writer  equivocal,  subsequent  libels 
or  slanders  are  admissible  in  evidence  to  explain  the  mean- 
ing of  the  first,  or  to  prove  the  innuendoes,  even  although 
such  subsequent  publications  be  after  action  brought. 

Hence,  "  if  the  defendant  can  get  either  the  Court  or  the  jury  to  be 
in  his  favour,  he  succeeds.  The  prosecutor  or  plaintiff  cannot  succeed 
unless  he  gets  both  the  Court  and  the  jury  to  decide  for  him."  (Per 
Lord  Blackburn,  7  App.  Cas.  at  p.  776.) 

Illv^trations. 

"  He  ia  a  healer  of  felons ;  **  innuendo,  a  concealer  of  felona.    Held  actionable. 

Pridham  v.  Tucker,  Yelv.  153  ;  Hob.  126  ;  Cart  214. 
"He   has    Ret  bis    own    prHiiii«eB  m  fire."     These  woHs  are   primt  facie 
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innocent ;  bat  maj  become  actionable,  if  it  be  averred  that  the  house  was 
insured y  and  that  the  words  were  intended  to  convey  to  the  hearers  that  the 
plaintiff  had  purposely  set  fire  to  his  own  premises  with  intent  to  defraud 
the  insurance  office.  There  being  no  such  averment,  the  Court  arrested 
judgment.  ' 

SwettappUv.  Jease^  6  B.  &  Ad.  27  ;  2  N.  &  M.  36. 
"  She  secreted  one  and  sixpence  under  the  till,  stating, '  These  are  not  times  to 
be  robbed.'".  No  innuendo.  There  being  nothing  to  show  that  the  1«.  6(2.  was 
not  her  own  money,  the  Court  arrested  judgment ;  for,  though  special  damage 
was  alleged,  it  was  not  the  necessary  and  natural  consequence  of  the  words,  as 
set  out  in  the  declaration. 

KeUy  y.  PaHingUm,  5  B.  &  Ad.  645  ;  3  N.  &  M.  116,  cmU,  p.  96. 
The  plaintiff,  Mary  Griffiths,  was  a  butcher,  and  had  a  son,  Matthew.  Words 
spoken  by  defendant: — **  Matthew  uses  two  balls  to  his  mother's  steelyard;" 
innuendo,  *'  meaning  that  plaintiff  by  Matthew,  her  agent  and  servant,  used 
improper  and  firaudulent  weights  in  her  said  trade,  and  defrauded  and  cheated 
in  her  said  trade."  After  verdict  for  the  plaintiff,  held  that  the  words,  as  stated 
and  explained,  were  actionable. 

QriffiOiB  V.  Lems,  7  Q.  B.  61 ;  8  Q.  B.  841  ;  14  L.  J.  Q.  B.  197 ; 
16  L.  J.  Q.  B.  249  ;  9  Jur.  370  ;  10  Jur.  711. 
To  say  that  the  plaintiff  is  *'  Man  Friday  "  to  another  is  not  actionable,  with- 
out an  innuendo  averring  that  the  term  imputed  undue  subserviency  and  self- 
humiliation. 

fiyrhes  v.  King,  2  L.  J.  Ex.  109  ;  1  Dowl.  672. 
See  WoodgaU  t.  Ridout,  4  F.  &  F.  202. 
Words  complained  of : — *'  The  old  materials  have  been  relaid  by  you  in  the 
asphalte  work  executed  in  the  friint  of  the  Ordnance  Office,  and  I  have  seen  the 
work  done."  Innuendo,  *'  that  the  plaintiff  had  been  guilty  of  dishonesty  in 
his  trade  by  laying  down  again  the  old  asphalte  which  had  before  been  used  at 
the  entrance  of  the  Ordnance  Office,  instead  of  new  aaphalte  according  to  his 
contract ;  *'  and  this  innuendo  was  held  not  too  large.  Verdict  for  the  plaintiff. 
Damages  40«. 

Babojuau  v.  Farrell,  15  C.  B.  360  ;  24  L.  J.  C.  P.  9  ;  3  C.  L.  R.  42  ; 
1  Jur.  N.  S.  114. 
An  action  was  brought  for  the  following  libel  on  the  plaintiff  in  the  way  of 
Ids  trade  : — '*  Society  of  guardians  for  the  protection  of  trade  against  swindlers 
and  sharpers.  I  am  directed  to  inform  you  that  the  persons  using  the  firm  of 
Goldstein  &  Co.  are  reported  to  this  society  as  improper  to  be  proposed  to  be 
balloted  for  as  members  thereof."  After  Terdict  for  the  plaintiff,  the  Court 
arrested  judgment,  because  there  was  no  averment  that  it  was  the  custom  of  the 
society  to  designate  swindlers  and  sharpers  by  the  term  ^  improper  persons  to 
be  members  of  this  society."  [There  was  an  innuendo,  "  meaning  thereby  that 
the  plaintiff  was  a  swindler  and  a  sharper,"  &c.,  which  would  be  sufficient  now  ; 
but  before  the  C.  L.  P.  Act,  1852,  s.  61,  an  innuendo  required  a  prefatory  aver- 
ment tu  support  it.]  The  words  in  their  natural  and  obvious  meaning  were  held 
to  be  no  libeL 

Ooldttem  y.  Foss,  6  B.  &  C.  154 ;  1  M.  &  P.  402 ;  2  Y.  &  J.  146 ; 

9  D.  &  K.  197  ;  (in  Ex.  Ch.)  4  Bing.  489  ;  2  C.  &  P.  252. 
Cofel  and  others  v.  Jones,  4  C.  B.  259  ;  11  Jur.  396. 
To  K*y  of  a  merchant,  '<  He  hath  eaten  a  spider,"  Mr.  Justice  Wild  said  was 


122  CONSTRUCTION   AND    CERTAINTY. 

'*  actionable  with  a  proper  avenDent  what  the  meaning  ia."    But  the  report  does 
not  vouchsafe  any  explanation  of  the  meaning. 

Franklyn  v.  Butler,  Pasch.  11  Car.  I.,  cited  in  Annison  ▼.  Blofield^ 
Carter,  214. 

The  wordb  ^''Ware  hawk  there  ;  mind  what  you  are  aboat,"  will,  with  proper 
averments,  amount  to  a  charge  of  insolvency  against  the  pUuutiflf^  a  trader  ;  and 
80  are  actionable. 

Orpwood  V.  Barku  {vel  Parkes),  4  Bing.  261  ;  12  Moore,  492. 

The  plaintilf  was  a  grocer,  and  had  started  what  is  known  as  a  Christmas  club, 
to  which  he  endeavoured  to  obtain  1,000  subscribers.  The  defendant,  a  fellow- 
tradesman,  said,  "  His  shop  is  in  the  market."  Innuendo,  *'  meaning  thereby 
that  the  plaintiff  was  going  away,  and  was  guilty  of  fraudulent  conduct  in  his 
business,  inasmuch  as  he  had  received  subscriptions  from  members  of  the  club, 
well  knowing  that  they  would  be  unable  to  obtain  any  benefit  therefrom."  Held^ 
that  the  words  not  being  iu  themselves  defamatory,  and  there  being  no  evidence 
to  support  the  innuendo,  the  defendant  was  entitled  to  judgment. 
Ruel  v.  Tatnell,  43  L.  T.  607  ;  29  W.  R.  172. 

The  defendant  said  to  an  upholsterer  : — "  You  are  a  soldier ;  I  saw  you  in 
your  red  coat  doing  duty ;  your  word  is  not  to  be  taken.**  These  words  are 
primd  fdde  not  actionable  ;  but  it  was  explained  that  there  was  then  a  common 
practice  for  tradesmen  to  sham  enlisting  so  as  to  avoid  being  arrested  for 
debt.  The  words  were  therefore  held  actionable  as  damaging  the  credit  of  a 
trader. 

Ame  V.  JohnsoHj  10  Mod.  111.  * 

QoiUing  v.  Brooks,  2  F.  &  F.  76. 

The  defendant  said  of  the  plaintiff : — Foulger  trapped  three  foxes  in  Ridler's 
wood.*'  These  words  are  primd  facie  not  actionable.  But  the  declaration  averred 
that  the  plaintiff  was  a  gamekeeper,  that  it  is  the  duty  of  the  gamekeeper  not  to 
kill  foxes,  that  the  plaintiff  was  employed  expressly  on  the  terms  that  he  would 
not  kill  foxes,  and  that  no  one  who  killed  foxes  would  be  employed  as  a  game- 
keeper. Held,  on  demurrer,  a  good  declaration  ;  for  the  words  so  explained,  clearly 
imputed  to  the  plaintiff  misconduct  in  his  office  or  occupation,  and  were  therefore 
actionable  without  proof  of  special  damac^'e. 

Foulger  v.  Neiccomb,  L.  R.  2  Ex.  327  ;  37  L.  J.  Ex.  169  ;  15  W.  R. 
1181  ;  16  L.  T.  695. 

But  an  indictment   for   publishing  a   handbill,  "B.   Oakley  of  Chillington, 

Gkime  and  Rabbit  Destroyer,  and  his  wife,  the  seller  of  the  same  in  country  and 

town,"  was  quashed,  there  being  no  innuendo  explaining  the  words  or  showing 

that  they  implied  any  offence  or  referred  to  the  trade  or  calling  of  the  prosecutor. 

R  V.  Jarnes  Yates,  12  Cox,  C.  C.  233. 

A  landlord  sent  to  his  tenants  a  notice  : — "  Messrs.  Henty  &  Sons  hereby  give 
notice  that  they  will  not  receive  in  payment  any  cheques  draw^n  on  any  of  the 
branches  of  the  Capital  and  Counties  Bank."  Innuendo,  *'  meaning  thereby  that 
the  plaintiffs  were  not  to  be  relied  upon  to  meet  the  cheques  drawn  upon  ihem, 
and  that  their  position  was  such  that  they  were  not  to  be  tnisted  to  cash  the 
cheques  of  their  customerf*.**  Held,  that  the  words  in  the  natural  and  primary 
sense  were  not  libellous  ;  that  the  oniu  lay  on  the  bank  to  show  that  they  con- 
veyed some  secondary  libellous  meaning  ;  and  that  as  no  evidence  was  offered 
of  facts  known  to  the  tenants  which  could  reasonably  induce  them  to  under- 
stand the  words   in  the  defamatory  sense  ascribed  to  them  by  the  innuendo, 
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theie  was   no  case  to  go  to  the  jury,  and   the  defendants  were  entitled  to 
judgment 

CajntcU  and  Counties  Bcmk  v.  Henty  and  Sons,  (C.  A.)  5  C.  P.  D.  514  ; 
49  L.  J.  C.  P.  830 ;  28  W.  R.  851  ;  43  L.  T.  651  ;  (H.  L.)  7  App. 
Gas.  741  ;  52  L.  J.  Q.  B.  232  ;  31  W.  R.  157  ;  47  L.  T.  662  ;  47 
J.  P.  214. 
Defendant  posted  up  several  placards  which  ran  thus  : — **  W.  Gee,  Solicitor, 
Biabop^B  Stortford.    To  be  sold  by  auction,  if  not  previously  disposed   of  by 
private  contract,  a  debt  of  the  above,  amounting  to  £3,197,  due  upon  partnership 
and  mortgage  transactions."    There  was  no  innuendo.    Bramwell,  B.,  told  the 
jury  that  in  his  opinion  this  was  no  libel,  **  because  it  was  not  libellous  to  pub- 
lish of  another  that  he  owed  money  ; ''   and  the  jury  returned  a  verdict  of  Not 
guilty. 

E.  V.  Cogklan,  4  F.  &  F.  316. 
The  plaintiff  resigned  his  agency  for  the  defendant  company.  The  defendants 
sent  out  a  circular  stating  falsely  that  his  agency  had  '^  been  closed  by  the 
directors."  Innuendo,  **  that  the  plaintiff  had  been  dismissed  by  the  defendants 
from  hiB  employment  as  their  agent  for  some  reason  discreditable  to  him." 
After  a  verdict  for  the  plaintiff  it  was  held  by  the  Court  of  Appeal,  that  the 
words  were  capable  of  a  Libellous  meaning. 

Nevill  V.  Fine  Arts  and  General  Insurance  Company^  Ld.,  (1895)  2  Q.  B. 

156  ;  64  L.  J.  Q.  B.  681  ;  72  L.  T.  525  ;  11  Times  L.  R.  332. 
Gallagher  v.  Murton,  4  Times  L.  R.  304. 

The  surrounding  circumstances  and  the  time  and  place 
of  publication  may  often  materiaUy  assist  the  jury  in  arriving 
at  the  true  meaning  of  the  words. 

Jllustrationa. 

The  defendants  published  what  was  perfectly  true,  that  judgment  had  been 
recovered  against  the  plaintiff  in  the  County  Court  for  £27  Is.  Od,  But  they 
published  it  in  a  trade  gazette  by  the  side  of  "  Bankruptcy  Notices  "  and  items  as 
to  "  Bills  of  Sale  ; "  and  it  was  held  that  the  jury  might  properly  find  that  the 
words  so  published  implied  that  the  plaintiff  was  unable  to  satisfy  the  said 
judgment  or  to  pay  his  just  debts. 

Williams  v.  Smith,  22  Q.  B.  D.  134  ;  58  L.  J.  Q.  B.  21  ;  37  W.  R.  93  ; 
59  L.  T.  757. 
The  result  would  have  been  otherwise,  had  a  proper  note  been  prefixed  to  the 
extract,  as  in 

Searles  v.  ScarleU,  (1892)  2  Q.  B.  56  ;  61  L.  J.  Q.  B.  573  ;  40  W.  R. 
696  ;  66  L.  T.  837  ;  56  J.  P.  789  ;  8  Times  L.  R.  562. 
So  where  a  wax  figure  of  the  plaintiff  was  placed  at  the  threshold  of  the 
**  Chamber  of  Horrors,"  and  in  close  proximity  to  images  of  Mrs.  Maybrick, 
Pigott,  and  Scott,  the  Court  held  that  it  was  open  to  the  jury  to  find  that  the 
defendants  intended  their  visitors  to  draw  from  these  surroundings  an  inference 
injurious  to  the  plaintiff. 

Monson  v.  Tussauds,  Limited,  (1894)  1  Q.  B.  671  ;  63  L.  J.  Q.  B.  454 ; 
70  L.  T.  335  ;  9  R.  177. 
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The  plaintiff  may  also  aver  in  his  statement  of  claim  that 
the  words  were  spoken  ironically ;  and  it  will  then  be  a 
question  for  the  jury  quo  animo  the  words  were  used. 

lUvstrations. 

Ironical  praise  may  be  a  libel ;  e.^^  calling  an  attorney  '*  an  boneat  lawyer." 

Boydell  v.  Jones,  4  M.  &  W.  446  ;  1  H.  &  H.  408  ;  7  DowL  210. 
It  18  actionable  to  say  ironically,  '*  You  will  not  play  the  Jew  or  the  hypocrite." 

R  V.  Garret  {Sir  Bapiut  Hieks'  Ca»\  Hob.  216  ;  Popham,  139. 
Ironical  advice  to  the  Lord  Keeper  by  a  country  parson,  "  to  be  as  wise  as 
Lord  Somerset,  to  manage  as  well  as  Lord  Havert^ham,  to  love  the  church  as  weU 
as  the  Bishop  of  Salisbury,"  &c.,  is  actionable. 

R.  y.  Dr.  Broum,  11  Mod.  86  ;  Holt,  485. 


5.    Words  incapable  of  a  Defainaiory  Meaning. 

But  where  the  words  can  bear  but  one  meanings  and  that 
is  obviously  not  defamatory,  then  no  innuendo  or  other 
allegation  on  the,ple€tdings  can  make  the  words  defamatory  ; 
no  action  lies ;  and  the  judge  at  the  trial  will  nonsuit  the 
plaintiff  and  not  permit  the  case  to  go  to  the  jury.  No 
parol  evidence  is  admissible  to  explain  the  meaning  of 
ordinary  English  words,  in  the  absence  of  special  circum- 
stances showing  that  in  the  case  before  the  Court  the  words 
do  not  bear  their  usual  signification.  "  It  is  not  right  to 
say  that  a  judge  is  to  affect  not  to  know  what  everybody 
else  knows — the  ordinary  use  of  the  English  language." 
(Per  Brett,  J.,  1  C.  P.  D.  572.)  The  fact  that  actual 
damage  has  followed  from  the  publication  is  immaterial 
in  considering  what  is  the  true  construction  of  the  HbeL 
(Per  Lord  Coleridge,  C.J.,  2  C.  P.  D.  150.)  Except, 
perhaps,  as  showing  that  one  person  at  all  events  under- 
stood the  words  in  a  defamatory  sense.  "  It  shall  be  ad- 
judged ex  effectu  dicendi.''  (Per  Jones  and  Croke,  JJ.,  in 
Souihold  V.  Daunston,  Cro.  Car.  269.) 

lUustratioTis. 

Words  complained  of  : — "  He  was  the  ringleader  of  the  nine  hours*  system,** 
**  He  has  ruined  the  town  by  bringing  about  the  nine  hours*  system,"  &c  The 
declaration  contained  no  innuendo,  and  no  sufficient  averment  that  the  words 
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were  spoken  of  the  plaintiff  in  the  way  of  his  trade,  and  on  demurrer,  waa  held 
bad. 

MUler  V.  David,  L.  R.  9  C.  P.  118  ;  43  L.  J.  C.  P.  84  ;  22  W.  R.  332  ; 
30  L.  T.  68. 
Words  complained  of :—"  We  are  requested  to  state  that  the  honorary  secretary 
of  the  Tichbome  Defence  Fund  is  not  and  never  was  a  captain  in  the  Royal 
Artillery  as  he  has  been  erroneously  described."  Innuendo,  that  the  plaintiff  was 
an  impostor,  and  had  falsely  and  fraudulently  represented  himself  to  be  a  captain 
in  the  Royal  Artillery.  Boyill,  C.J.,  held  that  the  words  were  not  reasonably 
capable  of  the  defEtmatory  meaning  ascribed  to  them  by  the  innuendo,  and  non- 
suited the  plaintiff.    Held,  that  the  nonsuit  was  right. 

Hunt  V.  Goodlakey  43  L.  J.  C.  P.  64  ;  29  L.  T.  472. 
A  board  of  guardians  published  the  following  advertisement  :  —  **  Cork 
Union.  To  Solicitors.  The  Cork  Board  of  Guardians  will,  at  their  next  meet- 
ing, appoint  a  solicitor,  other  than  the  late  solicitors,  to  do  all  the  legal  business 
of  the  Union,"  &c.  An  action  of  libel  was  commenced  by  the  late  solicitors  of 
the  Board.  Held,  that  the  woi-ds  were  not  libellous  per  je,  and  that  in  the  absence 
of  legal  evidence  of  extrinsic  facts  proper  to  be  submitted  to  the  jury  as  proof 
of  a  libellous  tendency,  the  defendants  were  entitled  to  judgment 

O'Hea  V.  Ouardians  of  Cork  Unum,  32  L.  R.  Ir.  629. 
The  plaintiff  was  a  certificated  art  master,  and  had  been  master  at  the  Walsall 
Science  and  Art  Institute.  His  engagement  there  ceased  in  June,  1874,  and  he 
then  started,  and  became  master  of,  another  school  which  was  called  ^  The 
Walsall  Government  School  of  Art,"  and  was  opened  in  August.  In  September 
the  following  advertisement  appeared  in  the  WaUall  Observer,  signed  by  the 
defendants  as  chairman,  treasurer,  and  secretary  of  the  institute  respectively  : — 
**  Walsall  Science  and  Art  Institute.  The  public  are  informed  that  Mr.  Mulli- 
gsn's  connection  with  the  institute  has  ceased,  and  that  he  is  not  authorized  to 
receive  subscriptions  on  its  behalf."  The  declaration  set  out  this  advertisement 
with  an  innuendo, — '*  meaning  thereby  that  the  plaintiff  falsely  assumed  and 
pretended  to  be  authorized  to  receive  subscriptions  on  behalf  of  the  said  Insti- 
tute." At  the  trial,  Quain,  J.,  directed  a  nonsuit  on  the  ground  that  the  advertise- 
ment was  not  capable  of  the  defamatory  meaning  attributed  by  the  innuendo. 
Eddy  that  the  nonsuit  was  right ;  that  the  advertisement  was  not  capable  of  any 
defamatory  meaning. 

Mulligan  v.  Cole  and  others,  L.  K  10  Q.  B.  649  ;  44  L.  J.  Q.  B.  163 ; 
33  L.  T.  12. 

Brent  v.  Spratt,  Times  for  Feb.  3rd,  1882,  ante,  p.  86. 

Raven  v.  Stevens  and  Sons,  3  Times  L.  R.  67. 
k  dispute  having  arisen  between  the  defendants  and  their  agent  the  plaintiff,  as 
to  one  small  item  in  the  plaintiff's  accounts,  the  defendants  sent  the  plaintiff  a 
postcard  in  the  following  words  : — "  Settlement  If  you  do  not  remit  by  return 
the  matter  will  be  handed  to  our  Dublin  solicitors."  There  was  no  evidence  to 
ihow  that  anyone  who  saw  the  postcard  understood  it  in  a  libellous  sense. 
Seld,  that  the  judge  at  the  trial  acted  rightly  in  directing  a  verdict  for  the 
defendants. 

McCann  v.  Edinburgh  Roperie  Company,  28  L.  R.  Ir.  24. 
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Certainty. 

But  even  where  the  meaning  of  the  defendant's  words  is 
clear  or  has  been  ascertained,  the  question  remains  : — Has 
he  said  enough  ?  Was  the  imputation  sufficiently  definite 
to  injure  the  plaintiflTs  reputation  ?  Is  it  clear  that  it  is 
the  plaintiff  to  whom  it  referred  ?  Unless  these  questions 
can  be  answered  in  the  affirmative,  no  action  Ues.  There 
must  be  a  specific  imputation  cast  on  the  person  suing. 

"  In  every  action  on  the  case  for  slanderous  words,  two 
things  are  requisite : 

1.  That  the  person  who  is  scandalized  is  certain ; 

2.  That  the  scandal  is  apparent  by  the  words  them- 
selves. .  .  .  As  an  innuendo  cannot  make  the  person  certain 
which  was  uncertain  before,  so  an  innuendo  cannot  alter 
the  matter  or  sense  of  the  words  themselves."  {Jaines  v. 
Rutlech,  4  Rep.  17  a.) 

This  is  clearly  only  a  part  of  the  coDstruction  of  the  words ;  but  it 
is  convenient  to  collect  the  cases  under  a  separate  head,  which  may  be 
denoted  by  the  well-known  pleading  phrase,  Certainty.  Often  the 
ooly  question  of  construction  arising  in  a  case  may  be  one  of 
certainty. 

The  Court  formerly  expected  to  be  assisted  in  dealing  with  these 
questions  by  a  variety  of  minute  averments  in  the  plaintiff's  declara- 
tion. Thus  it  was  necessary  that  there  should  be  a  coUoquiuvi,  an 
averment  that  the  defendant  was  speaking  of  the  plaintiff,  as  well  as 
constant  innuendoes  in  the  statement  of  the  words  themselves,  "he 
(meaning  tbereby  the  plaintiff)."  So,  too,  many  other  allegations 
were  required  describing  the  locality,  the  relationship  between  the 
various  persons  mentioned,  and  all  the  surrounding  circumstances 
necessary  to  fully  understand  the  defendant's  words.  And  these 
matters  could  not  properly  be  proved  at  the  trial  unless  they  were  set 
out  on  the  record ;  or  if  they  were,  and  the  plaintiff  had  a  verdict,  the 
Court  would  subsequently  arrest  judgment,  on  the  ground  that  it  did 
not  appear  clearly  on  the  face  of  the  record  that  the  words  were 
actionable.  And  this  technicality  was  carried  to  an  absurd  extent 
Thus,  where  the  defendant  said,  "Thou  art  a  murderer,  for  thou  art 
the  fellow  that  didst  kill  Mr.  Sydnam's  man,"  the  Court  of  Exchequer 
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Chamber,  on  error  brought,  arrested  judgment,  because  there  was  no 
averment  that  any  man  of  Mr.  Sydnam's  had  in  fact  been  killed. 
(Ba/rrons  v.  BaU,  (1614)  Cro.  Jac.  331.  See  Ratcliffv.  Michael,  ih.; 
and  Upton  v.  Pinfold^  Comyns,  267.)  Had  the  words  been  "  and 
thou  art,"  in.stead  of  ''for  thou  art,"  the  plaintiff  would  probably 
have  been  allowed  to  recover.     (See  Minora  v.  Leeford,  Cro.  Jac.  y 

114.)  Again,  in  Ball  v.  RoaTie,  (1693)  Cro.  Eliz.  308,  the  words 
were:  "There  was  never  a  robbery  committed  within  forty  miles  of 
Wellingborough  but  thou  hadst  thy  part  in  it."  After  a  verdict  for 
the  plaintiff,  the  Court  arrested  judgment, "  because  it  was  not  aveired 
there  was  any  robbei-y  committed  within  forty  miles,  &c.,  for  other- 
wise it  is  no  slander."  So  in  Foster  v.  Browning,  (1625)  Cro.  Jac. 
688,  where  the  words  were,  "  Thou  art  as  arrant  a  thief  as  any  is  in 
England,"  the  Court  arrested  judgment,  because  the  plaintiff  had  not 
averred  "  That  there  was  any  thief  in  England."  (See  also  Johnson 
V.  Sir  John  Aylmer,  Cro.  Jac.  126 ;  Sir  Thonias  Holt  v.  Astrigg, 
Cro.  Jac.  184 ;  SlocomVs  Case,  Cro.  Car.  442.)  But  the  climax  was 
reached  in  a  case  cited  in  Dacy  v.  Clinch,  (1661)  Sid.  53,  where  the 
defendant  had  said  to  the  plaintiff,  "As  sure  as  Ood  governs  the 
world,  or  King  James  this  kingdom,  you  are  a  thief."  After  verdict 
for  the  plaintiff,  the  defendant  moved  in  arrest  of  judgment,  on  the 
ground  that  there  was  no  averment  on  the  record  that  God  did  govern 
the  world,  or  King  James  this  kingdom.  But  here  tlie  Court  drew 
the  line,  and  held  that  '*  these  things  were  so  apparent "  that  neither 
of  them  need  be  averred.  And  even  in  the  present  century  instances 
of  similar  technicality  are  not  wanting,  though  their  absurdity  is  not 
so  flagrant.  Thus,  in  Solomon  v.  Lawson,  8  Q.  B.  823 ;  15  L.  J. 
Q.  B.  253 ;  10  Jur.  796,  the  libel  consisted  of  two  letters  to  the 
Times;  the  first  made  a  charge  generally  on  "the  authorities"  at 
Su  Helena ;  the  second  letter  brought  it  home  to  the  plaintiff  in 
particular.  Neither  letter  was  thus  a  complete  libel  in  itself.  In  the 
first  count  of  the  declaration  the  first  letter  was  fully  set  out ;  in  the 
second  count  both  letters  were  set  out  verbatim.  The  first  count  was 
held  bad,  because  it  set  out  only  half  the  libel.  The  second  count 
was  also  held  bad,  because  the  pleader  in  setting  out  the  first  letter 
for  the  second  time  had  introduced  it  with  the  words  "  in  svhstance 
as  follows."  The  Court  decided  that  it  ought  to  have  been  set  out 
verbati/m :  so  it  was ;  but  because  the  pleader  said  he  had  only  set 
out  the  substance,  judgment  was  arrested.  Lord  Den  man  would,  it 
seems,  have  given  judgment  for  the  plaintiff,  had  the  pleader  used  the 
word  "tenov/r"  instead  of  '* substance."  So,  too,  in  Angle  v.  Alex- 
ander, 7  Bing.  119 ;  1  Cr.  &  J.  143  ;  4  M.  &  P.  870  ;  1  Tvrw.  9,  the 
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words  were  thus  set  out  with  inDiiendoes  in  the  declaration  :  "  You 
(meaniDg  the  said  plaintiff)  are  a  regular  prover  under  bankruptcy 
(meaning  that  the  said  plaintiff  was  accustomed  to  prove  fictitious 
debts  under  commissions  of  bankruptcy) ;  you  are  a  regular  bankrupt 
maker;  if  it  was  not  for  some  of  your  neighbours  your  shop  would 
look  queer.*'  And  the  Court  arrested  judgment  because  there  was  no 
prefatoiy  averment  that  the  defendant  had  been  accustomed  to  employ 
the  words  **  prover  under  bankruptcy  "  in  the  meaning  set  out  in  the 
innuendo.  (See  also  Ooldatein  v.  Foes  and  another,  6  B.  &  C.  154; 
4  Bing.  489  ;  9  D.  &  R.  197  ;  2  C.  &  P.  252  ;  1  M.  &  P.  402  ;  2  Y. 
&  J.  146 ;  and  other  cases  cited  ante,  p.  109.) 

But  now,  by  sect  61  of  the  Common  Law  Procedure  Act,  1852, 
the  coUoquiv/ra  and  all  other  preliminary  averments  are  rendered 
unnecessary  ;  and  Order  XIX.  r.  4,  requires  that  only  material  facts 
need  be  stated  in  the  pleadings.  The  pleader  must  judge  what  facts 
are  material ;  and  he  will  also  insert  averments  which,  though  not 
essential,  will  help  to  make  the  case  clear,  by  explaining  what  is  to 
follow  (as  in  Foulger  v.  Newcomb,  L.  R.  2  Ex.  327  ;  36  L.  J.  Ex. 
169 ;  15  W.  R  1181 ;  16  L.  T.  695).  But  where  the  plaintiff  is 
suing  for  words  spoken  of  him  in  the  way  of  his  oflSce,  profession,  or 
trade,  there  it  is  absolutely  necessary  to  aver  that  at  the  time  when 
the  words  were  spoken  the  plaintiff  held  such  o6Sce,  or  carried  on 
such  profession  or  trade.  And  there  should  also  be  an  averment  that 
the  words  were  spoken  by  the  defendant  with  reference  to  such  office, 
profession,  or  trade. 


1.  Certainty  of  the  Imputation. 

Where  spoken  words  are  sought  to  be  made  actionable, 
as  charging  the  plaintiff  with  the  commission  of  a  crime, 
we  have  seen  that  a  criminal  offence  must  be  specifically 
imputed.  It  will  not  be  sufficient  to  prove  words  which 
only  amount  to  an  accusation  of  fraudulent,  dishonest, 
vicious,  or  immoral,  but  not  criminal,  conduct.  Still,  it  is 
not  necessary  that  the  alleged  crime  should  be  stated  with 
all  the  technicality  or  precision  of  an  indictment ;  it  is 
enough  if  the  crime  be  imputed  in  the  ordinary  language 
usually  employed  to  denote  it  in  lay  conversation.  Again, 
if  criminal  conduct  be  distinctly  imputed,  it  is  not  necessary 
to  specify  the  kind  of  crime  imputed.     All  that  is  requisite 
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is  that  the  bystanders  should  clearly  understand  that  the 
plaintiff  is  charged  with  the  commission  of  a  crime.  "  The 
meaning  of  the  words  is  to  be  gathered  from  the  vulgar 
import,  and  not  from  any  technical  legal  sense."  (Per 
Buller,  J.,  in  Caiman  v.  Godwin,  3  Dougl.  91  ;  2  B.  &  C. 
285,  71.) 

But  spoken  words  which  merely  impute  a  criminal  in- 
tention or  design  are  not  actionable,  if  no  criminal  act  be 
directly  or  indirectly  alleged.  So,  too,  words  of  mere  sus- 
picion, not  amounting  to  an  assertion  of  guilt,  are  not 
actionable ;  and .  no  innuendo  can  make  them  so.  (See 
ante,  pp.  107,  109.) 

IUib8trationB, 
General  Criminal  Conduct 

The  foUowing  words  have  been  held  sufficient : — 

^  Yon  have  done  many  things  for  which  you  ought  to  be  hanged,  and  I  'svill 
have  70U  hanged." 

Francis  v.  Roose,  3  M.  &  W.  191  ;  1  H.  &  H.  36. 
Tempest  v.  Cfumbers,  1  Stark.  67. 
CuHis  V.  Curtisy  10  Bing.  477  ;  4  M.  &  Scott,  337. 
**  I  will  lock  you  up  in  Gloucester  gaol  next  week.    I  know  enough  to  put  you 
there." 

JFehb  V.  Beavan,  11  Q.  B.  D.  609  j  62  L.  J.  Q.  B.  544  ;  49.  L.  T.  201 ; 
47  J.  P.  488. 
No  innuendo  is  necessary  in  such  cases,  or  in  any  case  where  the  words  plainly 
impute  a  crime.    If  any  were  necessary,  an  innuendo,  "  meaning  thereby  that  the 
plaintiff  had  been  guilty  of  a  criminal  offence,"  is  sufficient  without  specifying 
what  particular  crime  is  meant. 
Webb  V.  Beavan,  ib, 
Saunders  v.  Edwards,  1  Sid.  95. 
Kinnahan  v,  McCvllaghy  Jr.  B.  11  C.  L.  1. 
Francis  v.  Roose,  ubi  suprd. 

Treason. 

The  following  words  have  been  held  sufficiently  definite  to  constitute  a  charge 
of  treason,  or  at  least  of  sedition,  and  therefore  actionable  : — 
'*  Thy  master  is  no  true  subject" 

Waldegrave  v.  AgaSy  Cro.  Eliz.  191  ;  1  RolL  Abr.  75. 
Sed  qutere,  Fowler  v.  Aston,  Cro.  Eliz.  268  ;  1  Roll.  Abr.  43. 
"  Thon  hast  committed  treason  beyond  the  seas  ; "  for  there  is  a  violent 
intendment  that  he  committed  treason  to  the  State  here,  and  not  to  a  foreign 
State. 

Lewis  v.  Coke,  Cro.  Jac.  424. 
O.L.S.  K 
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"  He  consented  to  the  late  rebels  in  the  Kozth.'* 

Stapleton  v.  Frier,  Cro.  Eliz.  251. 
'*  Thon  art  a  rebel,  and  all  that  keep  thee  company  are  rebelsi  and  thou  art 
not  the  Queen's  Mend." 

BidiUm  v.  Eliot,  Cro.  Eliz.  638  ;  1  RolL  Abr.  49. 
"  Thou  are  an  enemy  to  the  State." 

Charter  v.  Peter,  Cro.  Eliz.  602. 
'*  He  doth  hold  constant  correspondency  with  the  CaviUiers." 

TrevUian  v.  fFdman,  (1654)  Style,  400. 
^  He  has  the  Pretender's  picture  in  his  room,  and  I  saw  him  drink  his  health. 
And  he  said  he  had  a  right  to  the  Crown." 
Fry  V.  Came,  (1724)  8  Mod.  28a 

Haw  V.  Prin,  (1702)  Holt,  652  ;  7  Mod.  107;  2  Ld.  Raym.  812; 
2  Salk.  694  ;  1  Brown,  Pj.  C.  64 
'*  Thon  hast  made  a  seditious  sermon,  and  moved  the  people  to  sedition  this 
day." 

PhUipi  {B.  D.)  V.  Badby  (1582),  cited  4  Bep.  19. 
But  to  say  merely  "  Thou  art  a  rebel,"  was  adjudged  not  actionable. 
Fountain  v.  Bogert,  (1601)  Cro.  Eliz.  878. 

Murder, 

So  it  IB  a  sufficient  charge  of  murder  to  say  : — 
**  Thou  hast  killed  thy  master's  cook." 

Cooper  V.  Smith,  Cro.  Jac.  423  ;  1  RolL  Abr.  77. 
"  I  am  thoroughly  convinced  that  you  are  guilty  of  the  death  of  Daniel  Dolly, 
and  rather  than  you  should  want  a  hangman,  I  will  be  your  executioner." 
Peake  v.  Oldham,  Cowp.  275  ;  2  Wm.  Bl.  959. 
"  Eeymer  is.  a  base  gentleman,  and  hath  had  four  or  five  children  by  Ann,  his 
own  maid,  and  hath  either  killed  them  or  procured  them  to  be  killed." 
Keymer  v.  Clark,  (1625)  Latch,  159  ;  1  Boll.  Abr.  75. 

But  it  is  not  sufficient  to  say  : — 
''Hext  seeks  my  life."     ''Because  he  may  seek  his  life  lawfully  upon  just 
cause." 

Hext  V.  YeomanSy  4  Rep.  15. 
«  He  was  the  cause  of  the  death  of  Dowland's  child,"  because  a  man  might 
innocently  cause  the  death  of  another  by  accident  or  misfortune. 
Miller  v.  Buckdon,  2  Bula.  10. 
'"Thou  wouldst  have  killed  me,"  for  here  a  murderous  intention  only  is 
imputed. 

Dr.  Poes  Com,  1  Vin.  Abr.  440,  cited  in  2  Buls.  206. 

Forgery. 

m 

The  following  words  have  been  held  a  sufficient  charge  of  foigery  : — 
*'  This  is  a  counterfeit  warrant  made  by  Mr.  Stone." 

Stone  V.  Smalcombe,  Cro.  Jac.  648. 
''  Thou  hast  forged  a  privy  seal,  and  a  commission."   Per  cur.  '' '  A  commisaion' 
shall  be  intended  the  king's  commission,  under  the  privy  seal." 

Baal  V.  Baggerley,  Cro.  Car.  326. 
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**  You  forged  my  name,"  although  it  is  not  stated  to  what  deed  or  instrument. 
Jones  v.  Hemef  2  Wils.  87. 
Overruling  Anon.^  3  Leon.  231 ;  1  Roll.  Ahr.  65. 

Arion, 

*^  I  never  set  my  premises  on  fire,"  was  held  sufficiently  clear  in 

OutUr  V.  Cutler,  10  J.  P.  169. 

But  aeeSweetapple  v.  Jeese,  6  B.  &  Ad.  27 ;  2  N.  &  M.  36. 

Barham*$  Case,  4  Bep.  20 ;  Telv.  21. 
«  Did  he  have  a  fire  twice  ?   He  is  a  fanny  fellow."    Held  insufficient  in  the 
ahsence  of  a  proper  innuendo. 

Jaeobe  v.  St^maUzy  62  L.  T.  121 ;  6Time6  L.  R.  165. 

Ernbezstlement 

"  He  made  a  few  hundreds  in  my  service — God  only  knows  whether  honestly 
or  otherwise,*'  is  a  sufficient  imputation  of  embezzlement 

Clegg  v.  Laffer,  3  Moore  &  Sc.  727  ;  10  Bing.  250. 

Larceny. 

The  following  words  are  a  sufficient  charge  of  larceny : — 
"  Baker  stole  my  box-wood,  and  I  will  prove  it"  It  was  argued  that  it  did  not 
appear  from  the  words  that  the  box-wood  was  not  growing  ;  and  that  to  cut  down 
and  remove  growing  timber  is  a  trespass  only,  not  a  larceny.  But  the  Court 
gave  judgment  for  the  plaintiff,  holding  that  '*ex  vi  termini"  stealing  ''did 
import  felony." 

Baker  v.  Pierce^  2  Ld.  Baym.  959  ;  6  Mod.  23  ;  Holt,  654. 
Overruling  Maton  v.  Thompeonf  Hutt,  38. 
Oybbons  asked  May  :  <'  Have  you  brought  home  the  forty  pounds  you  stole  ? " 
Held,  that  an  action  lay. 

May  V.  Gybbons,  Cro.  Jac  568. 
"Thou  hast  stolen  our  bees,  and  thou  art  a  thief."    After  verdict  it  was  con- 
tended that  larceny  cannot  be  committed  of  bees,  unless  they  be  hived ;  but  the 
Court  held  that  the  subsequent  words  "  thou  art  a  thief"  showed  that  the  larceny 
imputed  was  of  such  bees  as  could  be  stolen. 

Tibbs  V.  Smithy  3  Salk.  325 ;  Sir  Thos.  Baym.  33. 
Minore  v.  Leefbrd,  Cro.  Jac  114. 
"  Thou  art  a  com-stealer  "  held  sufficient,  in  spite  of  the  objection  **  that  it  might 
be  that  the  com  was  growing,  and  so  no  felony." 
Anm.,  (1597)  Cro.  Eliz.  563. 
Smith  V.  Woirdy  (1624)  Cro.  Jac.  674. 
So  a  charge  of  being  "  privy  and  consenting  to  "  a  larceny  is  actionable. 

Mot  etux.y.  Butler,  Cro.  Car.  236. 
''He  is  a  pickpocket ;  he  picked  my  pocket  of  my  money,"  was  once  held  an 
insufficient^charge  of  larceny. 

Watts  V.  Rymes,  2  Lev.  51  ;  1  Ventr.  213 ;  3  Salk.  325. 
Bat  now  this  would  clearly  be  held  sufficient 

Baker  v.  Pierce,  suprd,  2  Ld.  Baym.  959. 
.Stebbing  v.  Warner,  11  Mod.  265. 

E  2 
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^  He  was  put  into  the  round-house  for  stealing  dacks  at  Crowland." 

Beawyr  v.  HidM,  2  Wilson,  300. 
"  You  have  been  cropped  for  felony." 

Wiley  V.  Campbell,  5  Monroe  >(19  Kentucky),  396. 
But  it  is  not  actionable  to  say — 
"  You  as  good  as  stole  the  canoe/' 

Stokes  v.  Arey,  8  Jones,  (North  Carolina)  66. 
Or,  *^  A  man  that  would  do  that  would  steal." 

Stees  v.  KemJble,  27  Penn.  St  (3  Casey)  112. 
Or,  "  If  you  have  got  money,  you  stole  it.     I  believe  you  will  steal.** 

McKee  v.  IngaUs,  4  Scam.  (Illinois),  30. 

Receiving  Stolen  Goods, 

To  say,  "  I  have  been  robbed  of  three  dozen  winches ;  you  bought  two,  one  at 
3s.,  one  at  2s, ;  you  knew  well  when  you  bought  them  that  they  cost  me  three 
times  as  much  making  as  you  gave  for  them,  and  that  they  could  not  have  been 
honestly  come  by,"  is  a  sufficient  charge  of  receiving  stolen  goods,  knowing  them 
to  have  been  stolen. 

[An  indictment  which  merely  alleged  that  the  prisoner  knew  the  goods  were 
not  honestly  come  by  would  be  bad.    R  v.  Wilson,  2  Mood.  C.  C.  52.] 

Alfred  v.  FarUyw,  8  Q.  B.  854 ;  15  L.  J,  Q.  R  258  ;  10  Jur.  714. 

Cla/rke^s  Case  de  Dordiester,  2  Rollers  Rep.  136. 

King  v.  Bagg,  Cro.  Jac.  331. 

Bigamy. 

Mrs.  Heming  was  sister  to  Mr.  Alleyne.  The  defendant  said  : — "  It  has  been 
ascertained  beyond  all  doubt  that  Mr.  Alleyne  and  Mrs.  Heming  are  not  brother 
and  sister,  but  man  and  wife."  Held,  that  it  was  open  to  the  jury  to  constroe 
this  as  a  charge  of  bigamy,  as  well  as  of  incest 

Heming  and  wife  v.  Power,  10  M.  &  W.  564. 

Perjury, 

"  You  are  forsworn,"  without  more,  is  insufficient. 
Stanhope  v.  Blith,  (1585)  4  Rep.  15. 
Holt  V.  Scholefield,  6  T.  R.  691. 
Hall  V.  Weedon,  8  D.  &  R.  140. 
But  to  write  and  publish  that  they  ''  did  not  scruple  to  turn  affidavit-men,"  is 
sufficient 

Roach  V.  Garvan,  Re  Read  and  Huggonson,  (1742)  2  Atk.  469 ;  2  Dick. 
794. 
<*  Thou  art  forsworn  in  a  court  of  record,  and  that  I  will  prove  ! "  was  held 
sufficient;  though  it  was  argued  after  verdict  that  he  might  only  have  been 
talking  in  the  court-house  and  so  forsworn  himself ;  but  the  Court  held  that  the 
words  would  naturally  mean  forsworn  while  giving  evidence  in  some  judicial 
proceeding  in  a  court  of  record. 

Geely  v.  Hoskins,  (1639)  Cro.  Car.  509,  practically  overruling 
Brawn  v.  Michael,  (1595)  Cro.  Eliz.  375. 
Plaintiff  had  recently  given  evidence  in  an  action  against  defendant,  who 
thereupon  wrote  and  published  of  him  :— "  The  man  at  the  sign  of  the  Bible  is  no 
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slouch  arswearing  to  an  old  story.*'  Held,  that  if  these  words  did  not  amount  to 
a  chaige  of  actual  perjury,  they  at  least  imputed  that  he  swore  with  levity  with- 
out due  regaid  to  the  solemnity  of  an  oath ;  and  therefore,  being  written,  were 
actionable. 

Steele  v.  SatUhvnck,  9  Johns.  (New  York)  214 ;  see  post,  p.  143. 

Conapiraey. 

*'He  had,  in  conjunction  with  his  sister,  broken  open  a  box  belonging  to  his 
wife."  No  innuendo.  These  words  were  held  not  to  amount  to  a  charge  of  a 
criminal  conspiracy. 

Lemon  v.  Simmons,  57  L.  J.  Q.  B.  260 ;  36  W.  R.  361 ;  4  Times  L.  R. 

306. 
But  see  O^Connell  v.  Mansfield,  9  Irish  L.  R.  179. 

False  Pretences, 

The  words  "  He  has  defrauded  a  meal  man  of  a  roan  horse,'*  held  not  to  imply  a 
criminal  act  of  fraud ;  as  it  is  not  stated  that  the  mealman  was  induced  to  part 
with  his  property  by  means  of  any  false  pretence. 

Richardson  v.  Allen,  2  Chit  657. 

Needham  v.  Bowling,  15  L.  J.  C.  P.  9. 

Attempt  to  Commit  a  Felony, 

The  following  words  were  held  sufficient : — 
^'  He  sought  to  murder  me  and  1  can  prove  it." 

PresUm  v.  Pinder,  Cro.  Eliz.  308. 
''  She  would  have  cut  her  husband's  throat  and  did  attempt  it." 

Scot  et  ux,  V.  Hilliar,  Lane,  98  ;  1  Vin.  Abr.  440. 

The  following  insufficient : — 
*'Thou  wouldst  have  killed  me." 

Dr.  Poe's  Case,  cited  in  Murrey's  Case,  2  Buls.  206  ;  1  Vin.  Abr.  440. 
''Sir  Harbert  Crofts  keepeth  men  to  rob  me." 

Sir  Harbert  Crofts  v.  Brown,  3  Buls.  167. 
"  He  would  have  robbed  me." 

SUmer  v.  Auddy,  Cro.  Eliz.  250. 
For  here  no  overt  act  is  charged,  and  mere  intention  is  not  criminal. 
Eat(m  V.  Allen,  4  Rep.  16  b  ;  Cro.  Eliz.  684. 

Other  instances  of  a  criminal  charge  indirectly  made  will  be  found  in 
SneU  V.  Webling,  2  Lev.  150  ;  1  Vent.  276. 
Woohwth  V.  Meadmvs,  5  East,  463  ;  2  Smith,  28. 

Where  words  clearly  refer  to  the  plaintiffs  office  and  his 
conduct  therein,  or  otherwise  clearly  touch  and  injure  him 
therein,  it  is  unnecessary  that  the  defendant  should  ex- 
pressly name  his  office  or  restrict  his  words  thereto ;  it  shall 
be  intended  that  he  was  speaking  of  him  in  the  way  of  his 
office  or  trade. 
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lUustrationa. 

To  say  of  a  derk,  '<  He  cozened  his  master  "  is  actionable,  though  the  defendant 
did  not  expressly  state  that  the  cozening  was  done  in  the  execution  of  the  clerk's 
official  duties  ;  that  will  be  intended. 

R^igncUd^s  Case,  (1640)  Oro.  Car.  563. 
Reeve  v.  HolgaU^  (1672)  2  Lev.  62. 
To  say  of  a  trader, "  He  has  been  arrested  for  debt,"  is  actionable,  though  no 
express  reference  be  made  to  his  trade  at  the  time  of  publication  ;  for  such  words 
must  necessarily  affect  his  credit  in  his  trade,  whatever  it  was. 
J(me$  V.  lAUler,  7  M.  &  W.  423  ;  10  L.  J.  Ex.  171. 
So  where  the  plaintiff  was  charged  with  being  "a  public  robber ; "  it  was  held, 
in  Canada,  that  it  was  not  necessary  for  him  to  aver  that  he  was  in  any  office, 
trade,  or  employment  in  which  he  could  have  robbed  the  public. 
TayUyr  v.  C(vrr^  3  Up.  Can.  Q.  B.  Bep.  306. 

It  is  not  necessary  that  the  imputation  on  the  plaintiff 
should  be  stated  explicitly  in  so  many  words,  or  expressed 
in  direct  and  positive  language.  Frequently  the  defendant 
only  hints  at  or  insinuates  his  meaning.  He  may  try  to 
guard  himself  by  prefixing  such  words  as  "  I  think,"  *'  I 
understand,"  or  "  I  hear  so-and-so ; "  but  this  will  not  avail 
him.  If  an  actionable  imputation  be  in  fact  conveyed,  it 
does  not  matter  how  it  was  expressed.  "  The  stereotyped 
formulae  of  slander  '  they  say,'  '  it  is  said/  '  it  is  generally 
beUeved,'  are  about  as  effectual  modes  of  blasting  reputa- 
tion as  distinctly  and  directly  to  charge  the  crime."  {Per 
cur.  in  Johnson  v.  St  Louis  Dispatch  Co.,  65  Missouri,  at 
p.  541.) 

Illiiatrations. 

The  following  words  have  been  held  to  convev  an  imputation  with  BufiScient 
certainty  and  precision  :— 

'IHaster  Halley  is  infected  of  the  robbery  and  murder  lately  committed,  and 
doth  smell  of  the  murder." 

EaUey  v.  Sidenham,  (1672)  Dyer,  318. 
"  Eempe  will  be  within  these  two  days  a  bankrupt.'' 

Kemp^s  Caeey  (1553)  Dyer,  72. 
*'  I  heard  a  bird  sing  that  you  have  committed  a  felony,"  or  **  I  dreamed  so.*' 
Per  Lord  North,  C.  J.,  in 

Earl  of  Peterborough  v.  Mordant^  (1669)  1  Lev.  277. 
^  I  believe  all  is  not  well  with   Daniel  Vivian  ;  there  be  many  merchants 
who  have  lately  liedled,  and  I  expect  no  otherwise  of  Daniel  Vivian ; "  for  this  is  a 
charge  of  present  pecuniary  embarrassment 

Vivian  v.  WiUet,  3  Salk.  326  ;  Sir  Thos.  Rajm.  207  ;  2  Keble.  718. 
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^  Two  dyers  are  gone  ofi^  and  for  aught  I  know  Harrison  will  be  so  too  within 
this  twelvemonth." 

Earruon  v.  Tfuyrnboroughf  10  Mod.  196  ;  Gilb.  Cas.  114. 
"  He  has  become  so  inflated  with  self-importance  by  the  few  hondreds  made  in 
my  service — God  only  knows  whether  honestly  or  otherwise ; "  for  the  speaker 
clearly  means  to  insinuate  that  they  were  made  dishouestly. 
Clegg  v.  Laffer^  3  Moore  &  Sc.  727 ;  10  Bing.  250. 

"  I  think  in  my  conscience  if  Sir  John  might  have  his  will,  he  would  kill  the 
king  ; "   for  this  is  a  charge  of  compassing  the  king's  death. 
'    Sidnam  v.  Mayo,  1  Roll.  Rep.  427  ;  Cro.  Jac.  407. 

Peake  v.  Oldham,  Cowp.  276  ;  2  Wm.  £1.  969,  anU,  p.  130. 

It  is  actionable  to  say,  "I  am  of  opinion  that  such  a  Privy  Councillor  is  a 
traitor,"  or  "  I  think  such  a  judge  is  corrupt."  Per  Wyndham  and  Scroggs,  JJ., 
and  North,  C.  J.,  in 

Lord  Towfuhend  v.  Dr.  Hughes,  2  Mod.  166. 

So  where  the  defendant,  on  hearing  that  his  bams  were  burnt  down,  said,  *'  I 
cannot  imagine  who  it  should  be  but  the  Lord  Sturton." 
Lord  SturUm  v.  Ghaffin,  (1563)  Moore,  142. 
*'  I  have  every  reason  to  believe  he  burnt  the  bam  "  is  actionable. 

Logan  v.  Steele,  1  Bibb,  (Kentucky),  593. 
*'  It  IB  the  general  opinion  of  the  people  in  Jones's  neighbourhood  that  he  burnt 
C.'s  house  "  is  actionable. 

Waters  v.  J(mes,  3  Port.  (Alabama^  442. 
To  state  that  criminal  proceedings  are  about  to  be  taken  against  the  plaintiff 
{e.g.,  that  the  Attorney-General  had  directed  a  certain  attorney  to  prosecute  him 
for  perjury),  is  actionable,  although  the  speaker  does  not  expressly  assert  that  the 
plaintiff  is  guilty  of  the  charge. 

Roberts  v.  Camden,  9  East,  93. 
Tempest  v.  Chamhers,  1  Stark.  67. 
But  where  the  defendant  said,  *'  I  have  a  suspicion  that  you  and  B.  have  robbed 
my  house,  and  therefore  I  take  you  into  custody,"  the  jury  found  that  the  words 
did  not  amount  to  a  direct  charge  of  felony,  but  only  indicated  what  was  passing 
in  defendant's  mind.    Ante,  p.  64. 

Tozer  v.  Mashford,  6  Ex.  539 ;  20  L.  J.  Ex.  226. 
Harrison  v.  King,  4  Price,  46  ;  7  Taunt  431 ;  1  B.  &  Aid.  161. 
No  action  lies  for  such  words  as  *'  Thou  deservest  to  be  hanged ; "  for  here  no 
fact  is  asserted  against  the  plaintiff. 

Hake  V.  MoUon,  RolL  Abr.  43. 
Cockaine  v.  Hopkins,  2  Lev.  214. 
"If  you  have  got  money,  you  stole  it.    I  believe  you  will  steal"  are  not  such 
words  as  will  sustain  an  action. 

McKee  v.  Ingalls,  4  Scam.  (IllinoiB)  30. 

A  defamatory  charge  may  be  insinuated  in  a  question,  e.g. 

"  We  should  be  glad  to  know  how  many  popish  priests  enter  the  nunneries  at 
Scorton  and  Darlington  each  week  ?  and  also  how  many  infants  are  bom  in  them 
every  year,  and  what  becomes  of  them  ?  whether  the  holy  fathers  bring  them  up 
or  not,  or  whether  the  innocents  are  murdered  out  of  hand  or  not."    Alderson, 
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B,,  directed  the  joiy  that  if  they  thought  the  defendant  bj  asking  the  question 
meant  to  assert  the  facts  insinuated,  the  passage  was  a  libeL 
R.  V.  GaJOurcoU,  2  Lew.  C.  C.  237,  256. 

Though  the  sentence  be  in  the  form  of  a  question,  the  words  may  amount  to  an 
affirmative  charge. 

NeU(m  V.  Staff,  Cro.  Jac.  422. 

May  y.  Gybbons,  Cro.  Jac.  568. 

But  see  Barnes  v.  Holloway,  8  T.  R.  150. 

So  a  slander  may  be  conveyed  in  a  question  and  answer,  or  in  a  seiies  of  ques^ 
tions  and  answers. 

Gainford  v.  Tuke,  (1620)  Cro.  Jac.  536. 
Haywood  v.  NayUr,  (1636)  1  RolL  Abr.  50. 
Ward  V.  Reynolds,  (1714)  cited  Cowp.  278. 

A  libellous  charge  mayl>e  sufficiently  conveyed  by  a  mere  adjective. 
{Osboi-n  V.  Poole,  1  Ld.  Raym.  236.) 

"  Thou  art  a  leprous  knave.*' 

Taylor  v.  Perkins,  Cro.  Jac.  144 ;  1  RolL  Abr.  44. 

"  He  is  a  bankrupt  knave,''  spoken  of  a  trader. 
Squire  v.  Johns,  Cro.  Jac.  585. 
Loyd  V.  Pearse,  Cro.  Jac.  424. 

"  Thou  art  a  broken  fellow." 
Anon.y  Holt,  652. 
IVaVcenden  v.  Haycock,  (1654)  Style,  425. 

'•  Mr.  Brittridge  is  a  perjured  old  knave." 
Brittridge's  Case,  4  Rep.  19. 
Gro/ord  v.  Blisse,  2  Buls.  150. 

"  A  libellous  journalist,''  a  phrase  which  will  be  taken  to  mean  that  the  plain- 
tiff habitually  publishes  libels  in  his  paper,  not  that  he  once  published  one  libel 
merely. 

Wakley  v.  Cooke  and  Healey,  4  Exch.  511  ;  19  L.  J.  Ex.  91. 

So,  if  the  defendant  is  obviously  only  repeating  gossip,  and  not 
asserting  the  charge  as  a  fact  within  his  own  knowledge,  still  an 
action  lies. 

"  I  heard  you  had  run  away  "  {sc.  from  your  creditors). 
Davis  V.  Lewis,  7  T.  R.  17. 

''  Thou  art  a  sheep-stealing  rogue,  and  Farmer  Parker  told  me  so." 
Gardiner  v.  Atwater,  Sayer,  265. 

''  One  told  me  that  he  heard  eay  that  Mistress  Meggs  had  poisoned  her  iint 
husband.'* 

Meggs  v.  Griffith  (vel  Griffin),  Cro.  Eliz.  400 ;  Moore,  408. 
Rcad!s  Case,  Cro.  Eliz.  645. 

**  Did  you  not  hear  that  C.  is  guilty  of  treason  ? " 

Per  cur,  in  Earl  of  Northampton's  Case,  12  Rep.  134. 
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So,  where  the  defamatory  words  incidentally  slip  into  a  conversation 
on  another  matter,  an  action  lies,  e.g. : 

Where  the  defendant  said,  "  Mr.  Wingfield,  you  never  thought  well  of  me  since 
Graves  did  steal  my  lamb ; "  it  was  held  that  Graves  could  sue. 

Graves'  Case,  Cro.  Eliz.  289. 
Or,  "  I  dealt  not  so  unkindly  with  you  when  you  stole  a  sack  of  my  corn." 

Cooper  V.  Hawkeswell,  2  Mod.  58. 


2.  Certairtty  as  to  the  Person  defamed. 

The  defamatory  words  must  refer  to  some  ascertained  or 
ascertainable  person,  and  that  person  must  be  the  plaintiff. 

If  the  words  used  really  contain  no  reflection  on  any 
particular  individual,  no  averment  or  innuendo  can  make 
them  defamatory,  '^  An  innuendo  cannot  make  the  person 
certain  which  was  incertain  before."     (4  Rep.  17a.) 

So,  if  the  words  reflect  impartially  on  either  A.  or  B.,  or 
on  some  one  of  a  certain  number  or  class,  and  there  is 
nothing  to  show  which  one  was  meant,  no  one  can  sue. 
Where  the  words  reflect  on  each  and  every  member  of  a 
certain  number  or  class,  each  or  all  can  sue. 

lUvstratwns. 

"  Suppose  the  words  to  be  '  a  murder  was  committed  in  A.'s  house  last  night ; ' 
no  introduction  can  warrant  the  innuendo  '  meaning  that  B.  committed  the  said 
murder ; '  nor  would  it  be  helped  by  the  finding  of  the  jury  for  the  plaintiff. 
For  the  Court  must  see  that  the  words  do  not  and  cannot  mean  it,  and  would 
arrest  the  judgment  accordingly.  Id  cerium  est,  quod  cerium  reddi  potest  J*  Per 
I^ord  Denman,  C.  J.,  in 

Sol&mon  V.  Lwwson,  8  Q.  B.  837  ;  15  L.  J.  Q.  B.  267  ;  10  Jur,  796. 

**  If  a  man  wrote  that  all  lawyers  were  thieves,  no  particular  lawyer  could  sue 
him,  unless  there  is  something  to  point  to  the  particular  individual.''  Per 
Willes,  J.,  in 

Eastwood  V.  Holmes,  1  F.  &  F.  at  p.  349. 

If  a  man  says  '*  My  brother,"  or  "my  enemy"  is  perjured,  and  hath  only  one 
brother  or  one  enemy,  such  brother  or  enemy  can  sue ;  but  if  he  says, ''  One  of 
my  brothers  is  perjured,''  and  he  hath  several  brothers,  no  one  of  them  can  sue 
[without  special  circumstances  to  show  to  which  one  he  referred]. 
J(mes  V.  Davers,  Cro.  Eliz.  497  ;  1  RolL  Abr.  74. 
Wiseman  v.  Wiseman,  Cro.  Jac.  107. 

So  if  a  man  says  to  the  plaintiffs  servant,  '*  Thy  master  Brown,  hath  robbed 
me,"  Brown  can  sue ;  for  it  shall  not  be  intended  that  the  person  addressed  had 
more  than  one  master  of  the  n^me  of  Brown.    So  if  the  defendant  had  said, 
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"Thy  master,"  iimplieiter;  or  to  a  son,  "  Thy  father  ;"  to  a  wife,  "Thy  hus- 
band." 

Per  Haughton,  J.,  in  Letoes  v.  Walter^  (1617)  3  Bnlstr.  226. 
Brown  v.  Zotr,  or  LanCj  Cro.  Jac.  443  ;  1  RolL  Abr.  79. 
Waldegrave  t.  Agas,  Cro.  Eliz.  191. 
But  if  the  defendant  said  to  a  master,  '*  One  of  thy  servants  hath  robbed  me,'' 
in  the  absence  of  special  circumstances  no  one  could  sue  ;  for  it  is  not  apparent 
who  IB  the  person  slandered. 

James  v.  RutUchj  4  Rep.  17. 
So  where  a  party  in  a  cause  said  to  three  men  who  had  just  given  evidence 
against  him,  "  One  of  you  three  is  peijured/'  no  action  lies. 

Sir  John  Bournes  Case,  cited  Cro.  Eliz.  497,  and  Hob.  268. 
If  the  defendant  says  "  A.  or  B.**  committed  such  a  felony,  and  there  is  nothing 
in  his  tone  or  manner  or  in  the  surrounding  circumstances  to  indicate  which  he 
deems  to  be  the  real  criminal,  neither  A.  nor  B.  can  sue.  Both,  no  doubt,  are 
brought  into  suspicion.  But  it  is  clear  law  now  that  no  action  lies  for  words 
which  imply  merely  suspicion  and  not  guilt.  There  are  ancient  dicta  to  the  con- 
trary. In  1666,  Bridgman,  C.  J.,  said,  "  J.  S.  is  killed ;  if  one  saith  A.  or  B. 
killed  him,  A.  may  bring  an  action,  and  so  may  B.,  and  there  must  be  an  aver- 
ment that  neither  did  it."  And  in  1714,  Parker,  C.  J.,  said  the  same.  But  in 
both  cases  the  majority  of  the  Court  differed  from  their  Chief  Justice. 

In  the  earlier  case  the  words  were,  "  She  had  a  child,  and  either  she  or  some- 
body else  made  it  away.''  Two  judges  held  that  an  action  lay,  Erie,  J.,  relying 
on  the  charge  of  incontinency,  Bridgman,  C.  J.,  on  the  suggestion  of  murder. 
But  four  judges  held  no  action  lay  for  either  imputation. 
FaVcner  v.  Cooper,  (1666)  Carter,  55. 
In  the  later  case  the  words  were,  "You  or  he  hired  one  Bell  to  forswear  him- 
self." Chief  Justice  Parker  held  that  for  these  words  an  action  lay  at  the  suit  of 
either  ;  but  the  rest  of  the  Court  did  not  share  this  view. 

Harrison  v.  Thomborov>ghy  (1714)  Gilbert's  Cases  in  Law  and  Equity, 
114. 
Words  complained  of :  "  He  or  somebody  altered  the  indorsement  on  the  note 
from  a  larger  to  a  less  sum."    No  action  lies. 

IngaMs  v.  Allen,  1  Breese  (Illinois),  300. 
The  defendant  wrote  and  published  that  his  hat  had  been  stolen  by  some  of  the 
members  of  No.  12  Hose  Company.  This  Hose  Company  was  a  volunteer  fire 
brigade  unincorporated,  and  the  members  brought  a  joint  action.  Held,  that  the 
action  could  not  be  maintained,  and  that  the  defendant  could  not  be  compelled  to 
declare  to  which  individual  members  he  referred. 

Girand  v.  Beach,  3  E.  D.*Smith  (New  York  City  Common  Pleas), 

337. 

But  where  seventeen  men  were  indicted  for  conspiracy,  and  A.  said,  "  These 

defendants  are  those  that  helped  to  murder  Henry  Farrer,''  each  one  of  the 

defendants  can  bring  a  separate  action  as  much  as  if  they  each  had  been  specially 

named. 

Foxcrqft  v.  Lacy,  Hobart,  89  ;  1  Roll.  Abr.  76. 
To  assert  that  an  acceptance  is  a  forgery  is  no  libel  on  the  drawer,  unless  it 
somehow  appear  that  it  was  he  who  was  charged  with  forging  it. 
Stodkley  v.  CUnient,  4  Bing.  162 ;  12  Moore,  376. 
The  defendant  in  a  speech  commented  severely  on  the  discipline  of  the  Roman 
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Catholic  church,  and  the  degrading  punishments  imposed  on  penitents.  He 
read  from  a  paper  an  account  given  by  three  policemen  of  the  severe  penance 
imposed  on  a  poor  Irishman.  It  appeared  incidentally  from  this  report  that  the 
Irishman  had  told  the  policemen  that  his  priest  would  not  administer  the  Sacra- 
ment to  him  till  the  penance  was  performed.  The  plaintiff  averred  that  he  was 
the  Irishman's  priest,  but  it  did  not  appear  how  enjoining  such  a  penance  on  an 
Irishman  would  affect  the  character  of  a  Roman  Catholic  priest.  The  alleged 
libel  was  in  no  other  way  connected  with  the  plaintiff.  Heldj  no  libel,  and  no 
slander^  of  the  plaintiff. 

Eeame  v.  Stowelly  12  A.  &  E.  719  ;  6  Jur.  458  ;  4  P.  &  D.  696. 

« 

Though  the  words  used  may  at  first  sight  appear  only  to 
apply  to  a  class  or  number  of  persons,  and  not  to  be 
specially  defamatory  of  any  individual,  still  an  action  may 
be  maintained  by  any  particular  member  of  that  class  or 
number  who  can  satisfy  the  jury  that  the  words  referred 
solely  or  especially  to  himself.  The  words  must  be  capable 
of  bearing  such  special  application,  or  the  judge  should  stop 
the  case.  And  there  must  be  an  averment  in  the  statement 
of  claim,  that  the  words  were  spoken  of  the  plaintiff.  The 
plaintiff  may  also  aver  extraneous  facts,  if  any,  showing 
that  he  was  the  person  expressly  referred  to. 

**  Where  a  class  is  described,  it  may  very  well  be  that  the  slander 
refers  to  a  particular  individual.  That  is  a  matter  of  which  evidence 
is  to  be  laid  before  a  jury,  and  the  jurors  are  to  determine  whether 
the  individual  is  justified  in  making  such  a  complaint."  (Per  Lord 
Campbell,  C.J.,  in  Le  Fanu  and  another  v.  Malcolmson,  1  H.  L.  C. 
at  p.  668.)  If  the  plaintiffs  "  are  so  described  that  they  are  known  to 
all  their  neighbours  as  being  the  parties  alluded  to,  and  if  they  are 
able  to  prove  to  the  satisfaction  of  a  jury  that  the  party  writing  the 
Ubel  did  intend  to  allude  to  them,  it  would  be  unfortunate  to  find 
the  law  in  a  state  which  would  prevent  their  being  protected  against 
such  libels."     (Per  Lord  Cottenham,  ib»,  at  p.  664.) 

Formerly  it  was  necessaiy  in  such  a  case  to  overload  the  pleadings 
with  averments,  such  as  these :  that  the  defendant  was  talking  to 
J.  S.  about  the  plaintiff,  and  about  the  plaintiff's  conduct  in  and 
about  a  certain  matter ;  and  that  in  the  course  of  such  conversation 
he  spoke  of  and  conceining  the  plaintiff,  and  of  and  concerning  the 
said  matter,  the  words  following — that  is  to  say,  &c.  A  gi-eat  many 
other  details  had  to  be  formally  set  out  in  order  to  support  the  sub- 
sequent brief  innuendo,  "he  (meaning  the  plaintiff)."    And  then, 
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too,  the  introductoiy  averments  had  to  be  properly  connected  with 
the  innuendo,  or  their  presence  was  of  no  avail.  (Clement  v.  Fisltei\ 
7  B.  &  a  459 ;  1  M.  &  R  281.)  But  now  all  such  pitfalls  are 
removed  by  the  Common  Law  Procedure  Act,  1852,  s.  61.  No  such 
averments  are  any  longer  necessary  ;  the  innuendo  alone  is  suflScient. 
(Turner  v.  Meryweather,  7  G.  B.  251  ;  18  L.  J.  C.  P.  155 ;  13  Jur. 
683 ;  and  in  error,  19  L.  J.  C.  P.  10.)  And  the  decision  of  the 
jury  on  the  point  is  practically  conclusive.  After  a  verdict  for  the 
plaintiff,  it  is  very  difficult  for  the  defendant  to  argue  that  it  does 
not  sufficiently  appear  to  whom  the  words  relate. 

And  this  is  no  breach  of  the  rule  that  the  office  of  the  innuendo  is 
to  explain,  and  not  to  extend,  the  sense  of  the  defamatory  matter. 
For  here  the  innuendo  does  not  extend  the  meaning,  it  only  points 
out  the  particular  individual  to  whom  the  matter  in  itself  defamatory 
does  in  fact  apply. 

And  in  support  of  his  innuendo,  the  plaintiflF  may  give  evidence 
at  the  trial  of  the  cause  and  occasion  of  publication,  and  of  all 
the  suiTOunding  circumstances  afifecting  the  relation  between  the 
parties,  and  also  of  any  subsequent  article  referring  to  the  former 
one  or  of  any  statement  or  declaration  made  by  the  defendant  as  to 
the  person  referred  to.  (Barvjell  v.  Adkhie,  1  M.  &  Gr.  807 ;  2 
Scott,  N.  R.  11 ;  Knapp  v.  Fuller,  55  Vermont,  311 ;  45  Amer.  R. 
618.)  And  whenever  the  words  spoken  or  written,  though  plain  in 
themselves,  apply  equally  well  to  more  persons  than  one,  the  plain- 
tifif  may  also  call  at  the  trial  his  friends,  or  those  acquainted  with 
the  circumstances,  to  state  that  on  reading  the  libel  they  at  once 
concluded  that  it  was  aimed  at  the  plaintiff.  (Bourke  v.  Warreii,  2 
C.  &  P.  307 ;  BrooTiie  v.  Gosden,  1  C.  B.  728.)  For  if  the  applica- 
tion to  a  particular  individual  could  be  thus  perceived,  the  publication 
is  a  libel  on  him,  however  general  its  language  may  be.  "  Whether 
a  man  is  called  by  one  name,  or  whether  he  is  called  by  another,  or 
whether  he  is  described  by  a  pretended  description  of  a  class  to 
which  he  is  known  to  belong,  if  those  who  look  on  know  well  who 
is  aimed  at,  the  very  same  injury  is  inflicted,  the  very  same  thing  is 
in  fact  done,  as  would  be  done  if  his  name  and  Christian  name  were 
ten  times  repeated."  (Per  Lord  Campbell,  C.J.,  in  Le  Fanu  and 
another  v.  Malcolmson,  1  H.  L.  C  668.) 

Where  the  libel  consists  of  an  effigy,  picture,  or  caricature,  care 
should  be  taken  to  show  by  proper  innuendoes  and  averments  the 
libellous  nature  of  the  representation,  and  its  especial  reference  to 
the  plaintiff.  It  is  often  in  such  cases  difficult  for  the  plaintiff  to 
prove  that  he  is  the  person  caricatured. 
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Illustrationa, 

Where  plaintiffs  house  had  been  insured  and  burnt  doym,  and  the  insurance 

company  at  first  demurred  to  pay,  but  ultimately  did  pay,  the  insurance  money, 

and  defendant  subsequently,  in  the  course  of  a  quarrel  with  the  plaintiff,  said, 

in  the  presence  of  others,  "  I  never  set  my  premises  on  fire,"  and  "  I  was  never 

accused  of  setting  my  premises  on  fire,**  this  was  held  to  be  a  slander  on  the 

plaintiff. 

CtUler  V.  CiUler,  10  J.  P.  169. 

And  see  Snell  v.  Wthlingy  2  Lev.  160 

Clerk  V.  Dyer,  8  Mod.  290. 

Words  complained  of : — **  We  would  exhort  the  medical  officers  to  avoid  the 

traps  set  for  them  by  desperate  adventurers  (innuendo,  thereby  meaning  the 

plaintiff  among  others),  who,  participating  in  their  efforts,  would  inevitably  cover 

them  with  ridicule  and  disrepute."    The  jury  found  that  the  words  were  intended 

to  apply  to  the  plaintiff.    Judgment  accordingly  for  the  plaintiff. 

WcJd^  V.  HeaLey,  7  C.  B.  691 ;  18  L.  J.  C.  P.  241. 

A  newspaper  article  imputed  that  "  in  some  of  the  Irish  factories "  cruelties 

were  practised  upon  the  workpeople.     Innuendo,  "  in  the  factory  of  the  plain- 

ti&y"  who  were  manufacturers.    The  jury  were  satisfied  that  the  newspaper  was 

referring  especially  to  the  plaintiffs'  factory,  and  found  a  verdict  for  the  plaintiffs, 

and  the  House  of  Lords  held  the  declaration  good. 

Le  Fcmu  and  another  v.  Malcolmson,  1  H.  L.  C.  637  ;  13  L.  T.  (O.  S.) 

61  ;  8  Ir.  L.  R.  418. 

A  label  reflected  on  all  kinds  of  "  Food  for  Children,"  except  Vance's.     The 

defendant  (an  agent  for  Vance)  affixed  this  label  to  the  bottles  of  the  plaintift''8 

Food  for  Children,  which  he  sold.    Held,  that  he  thus  sufficiently  pointed  the 

general  terms  of  the  label  to  the  plaintiff's  preparation  in  particular. 

IFhite  V.  MeUin,  (1895)  A.  C.  154  ;  64  L.  J.  Ch.  308  ;  43  W.  R  363  ; 

72  L.  T.  334  ;  11  Times  L.  R.  236. 

Words  complained  of : — "  I   have  no  doubt  they  {i,e.  certain   letters)  were 

embezzled  at  the  post  office  at  F."    The  postmaster  at  F.  can  sue,  if  proper 

averments  connecting  him  with  the  loss  of  the  letters  be  pleaded  and  proved. 

Taylor  v.  Kneelaiid,  1  Douglass,  (Michigan)  67. 

A  libel  was  published  on  "  a  certain  newspaper  of  limited  circulation,  published 

in  a  town  remote  from  Guildford."    Held,  that  the  plaintiff  could  call  evidence  to 

show  that  the  libel  was  intended  to  apply,  and  was  understood  to  apply,  to  his 

paper. 

Latimer  v.  Wettem  Morning  New9  Co,,  25  L.  T.  44. 

Plaintiff  had  been  in  defendant's  employment  as  a  gardener,  and  was  dismissed 

by  him  and  entered  Mr.  Pierce's  service.    Defendant  wrote  to  Mr.  Pierce  that 

be  had  dismissed  plaintiff  for  dishonesty,  adding,  "  I  have  reason  to  suppose  that 

many  of  the  flowers  of  which  I  have  been  robbed  are  growing  upon  your  premises.^ 

An  innuendo,  "  thereby  meaning  that  the  plaintiff  was  guilty  of  larceny,  and  had 

stolen  defendant's  flowers  and  had  disposed  of  them  unlawfully  to  Mr.  Pierce, 

&c.,"  was  held  good. 

Williams  v.  Gardiner,  1  M.  &  W.  245  ;  1  Tyr.  &  Gr.  578  ;  2  C.  M.  & 

R.  78. 

"There  is  strong  reason  for  believing  that  a  considerable  sum  of  money  was 

transferred  by  power  of  attorney  obtained  by  undue  influence ; "  an  innuendo 
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"  meaning  as  a  fact  that  the  plaintiff  had  by  undue  influence  procured  the  mone^ 
to  be  tranafened,*'  was  held  not  too  wide  ;  for  such  would  be  the  meaning  con- 
veyed to  readers  by  the  defendant's  insinuation. 

Ttamer  v.  Meryweather,  7  C.  B.  251 ;  18  L.  J.  C.  P.  155  ;  13  Jur.  683 ; 
19  L.  J.  C.  P.  10. 
If  asterisks  be  put  instead  of  the  name  of  the  party  libeUed,  it  is  sufficient  that 
those  who  know  the  plaintiff  should  be  able  to  gather  from  the  libel  that  he  is  the 
person  meant ;  it  is  not  necessary  that  all  the  world  should  understand  it,  so  long 
as  the  meaning  of  the  paragraph  is  clear  to  the  plaintiff's  acquaintances. 
Bourke  v.  Warren,  2  C.  &  P.  307. 

Some  libellous  verses  were  written  about  "  L y,  the  Bum  ; "  the  Court  was 

satisfied  in  spite  of  the  finding  of  the  jury  that  the  words  related  to  the  plaintiff 
a  sheriff's  officer. 

Levi  V.  Milne,  4  Bing.  195  ;  12  Moore,  418. 
**  All  the  libellers  of  the  kingdom  know  now  that  printing  initial  letters  will 
not  serve  the  turn,  for  that  objection  has  been  long  got  over."    Per  Lord  Hard- 
wicke  in 

Roach  V.  Garvan,  Re  Read  and  Hugganson,  (1742)  2  Atk.  470;  2 
Dick.  794. 
**  His  name  was  O'B."  (meaning  thereby  the  plaintiff).    This  was  held  suffi- 
cient in 

O'Brien  v.  Clement,  16  M.  &  W.  159 ;  16  L.  J.  Ex.  77. 
To  say,  "  I  have  seen  women  steal  yam  before "  may  amount  to  a  chaige  of 
larceny  against  some  particular  woman  now ;  provided  there  be  proper  averments 
in  the  pleadings  and  sufficient  evidence  of  the  surroundiug  circumstances  at  the 
trial. 

Hart  V.  Coy,  40  Ind.  553. 
To  say,  '*  I  believe  that  will  to  be  a  rank  forgery  "  may  be  a  slander  on  the 
solicitor  who  prepared  it  and  attested  the  signature. 

Seamam,  v  Netherclift,  1  C.  P.  D.  640  ;  45  L.  J.  C.  P.  798  ;  24  W.  R. 
884  ;  34  L.  T.  878. 
There  appeared  in  Miet's  Weekly  Journal  an  account  professedly  of  certain 
intrigues,  &c.  at  the  Persian  Court,  really,  at  the  English.  The  late  King 
George  I.  was  described  under  the  name  of  **  Merewits,"  George  XL  appeared 
as  '*  Esreff,"  the  Queen  as  *'  Sultana,"  while  a  most  engaging  portrait  was  drawn 
of  the  Pretender  under  the  name  of  "  SophL"  It  was  objected  on  behalf  of  the 
prisoner  that  there  was  no  evidence  that  the  author  intended  his  seemingly 
harmless  tale  to  be  thus  interpreted  and  applied ;  but  the  Court  held  that  they 
must  give  it  the  same  meaning  as  the  generality  of  readers  would  undoubtedly 

put  upon  it 

R.  V.  Clerk,  (1728)  1  Barnard.  304. 

The  defendant  published  a  libel  upon  the  directors  of  a  certain  Bank.  The 
prosecutors  proved  that  they  were  de  facto  the  directors  of  that  Bank,  and  acted  in 
that  capacity  in  the  matters  referred  to  in  the  libeL  Held,  that  it  was  unnecessary 
for  them  to  go  further  and  prove  that  they  were  de  jure  directors,  and  properly 
appointed  as  such. 

R.  V.  Boaler,  67  L.  T.  354  ;  56  J.  P.  792  ;  17  Cox,  C.  C.  569. 

A  placard  ran  as  follows : — 

"  Subscriptions  for  A.  and  B.,  who  have  been  ruined  in  their  business  and  their 
living  taken  away  by  the  animosity  of  one  man."    This  is  a  libel  on  the  plaintiff. 
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if  he  can  satkfy  the  jury  that  the  placard  was  understood  by  those  who  read  it  to 
refer  to  himself. 

Hird  V.  Wood,  (0.  A.)  38  SoL  J.  234. 
A.  said  to  B.,  '*  One  of  us  two  is  perjured/'  B.  answered  ^  It  is  not  I,"  and  A. 
replied,  ^  I  am  suie  it  is  not  L"    B.  can  sue  A.  for  charging  him  with  penury. 
Coe  y.  Ckambera,  1  Roll.  Abr.  75 ;  Yin.  Abr.  c  b.  4. 
Where  the  defendant  said  to  his  companion  B.,  "  He  that  goeth  before  thee  is 
perjured,"  the  plaintiff  can  sue,  if  he  aver  and  prove  that  he  was  the  person  who 
was  at  that  moment  walking  before  B.  '^ 

Ai9h  V.  Geriah,  (1633)  1  Roll.  Abr.  81. 
A  libel  was  published  on  a  "  diabolical  character,"  who,  *'  like  Polyphemus,  the 
man-eater,  has  but  one  eye,  and  is  well  known  to  all  persona  acquainted  with  the 
name  of  a  certain  noble  circumnavigator.''    The  plaintiff  had  but  one  eye,  and  his 
name  was  I'Anson  ;  so  it  was  clear  that  he  was  the  person  referred  to. 

r Anton  V.  Stuart,  1  T.  R.  748 ;   2  Smith's   L.  Gas.  (6th  ed.),  67, 

[omitted  in  7th  and  8th  eds.]. 
FUetwood  V.  Curl,  Cro.  Jac.  557  ;  Hob.  268. 
Defendant  wrote  and  published  of  plaintiff  a  bookseller :  *'  The  man  at  the  sign 
of  the  Bible  is  no  slouch  at  swearing  to  an  old  story."    The  sign  over  plaintiff's 
shop  was  a  book,  lettered  '*  Bible,"  and  he  had  recently  given  evidence  against 
defendant  in  another  action.    Hdd,  that  he  could  recover. 
Steele  v.  SovJthwick,  9  Johns.  (New  York)  214. 
In  a  recent  case  the  libel  did  not  name  the  person  alluded  to;  but  described  bim 
"  as  a  man  of  high  descent,  who  has  been  regarded  as  a  man  not  only  of  refined 
tastes  and  studious  habits,  but  as  an  artist  of  somewhat  more  than  ordinary 
ability."    The  relator  swore  that  he  believed  that  the  libel  was  intended  to  refer 
to  himself.     The  Duke  of  Sutherland  and  others  of  his  fiiends  considered  that  it 
would  be  generally  understood  as  applying  to  him  ;  and  a  rule  was  granted.    But 
upon  the  argument  of  the  rule,  the  publisher  and  the  author  of  the  libel  both 
iwore  positively  that  the  relator  was  not  the  person  referred  to,  and  that  they 
were  not  in  fact  aware  that  he  was  either  a  man  of  refined  tastes  and  studious 
habits,  or  an  artist  of  somewhat  more  than  ordinary  ability.    And  the  rule  was 
therefore  discharged. 

R,  V.  Barnard,  Ex  parte  Lord  R.  Gower,  43  J.  P.  127. 

Words  defamatory  of  A.  may  in  some  cases  be  also  in- 
directly defamatory  of  B. 

lUustrations. 

Where  a  married  man  was  called  "cuckold"  in  the  City  of  London,  his  wife 
could  sue  ;  for  it  was  tantamount  to  calling  her  ^  whore." 

Vicars  v.  W(yr(h,  1  Stra.  471.  - 

Rodgkins  et  vac,  v.  Corbet  et  ux,,  I  Stra.  546.  M 

To  say  that  a  child  is  a  bastard  may,  with  proper  averments,  amount  to  a  charge 
of  adultery  or  unchastity  against  its  mother. 

Maxwell  and  wife  v.  Allison,  11  S.  &  R.  (Pennsylvania  Sup.  Ct.)  343. 
Where  a  new  firm  has  taken  over  a  business,  statements  made  by  a  rival  firm 
which  would  have  been  true  enough,  if  clearly  limited  to  the  old  firm,  may  be 
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actionable,  if  the  statementB  are  in  such  terms  as  will  lead  the  pablic  to  applj 
them  to  the  new  firm. 

Coulson  V.  CouUon^  3  Times  L.  R.  846. 

So  where  there  are  two  companies  with  very  similar  names,  one  solvent  and  the 
other  insolvent,  an  advertisement  which  would  have  been  x)erfectly  legitimate  if 
properly  worded,  will  be  a  libel  on  the  solvent  company,  if  peraons  reading  it 
would  understand  it  to  refer  to  the  solvent  company  and  to  impute  that  it  ii 
insolvent. 

Briton  Life  Association^  Ld.  v.  Roberts,  2  Times  L.  R  319. 

Slander  addressed  to  plaintiffs  wife  : — **  You  are  a  nuisance  to  live  beside  of. 
You  are  a  bawd  ;  and  your  house  is  no  better  than  a  bawdy-house."  Hddj  that 
the  plaintiff  could  maintain  the  action  without  joining  his  wife,  and  without 
proving  special  damage  ;  because  if  in  fact  his  wife  did  keep  a  bawdy-house,  the 
plaintiff  could  be  indicted  for  it. 

Huckle  V.  Reynolds,  7  C.  B.  N.  S.  114. 


Where  the  words  primd  facie  apply  only  to  a  thing,  and 

not  to  a  person,  still  if  the  owner  of  the  thing  can  show 

that  the  words  substantially  reflect  upon  him,  he  may  sue, 

without  giving  proof  of  special  damage  and  without  proving 

malice. 

lUustration. 

To  write  and  publish  that  plaintiff's  ship  is  unsea worthy  and  has  been  sold  to 
the  Jews  to  carry  convicts,  is  a  libel  upon  the  plaintiff  in  the  way  of  his  business, 
as  weU  as  upon  his  ship. 

Ingram  v.  Lawson,  6  Bing.  N.  C.  212  ;  4  Jur.  161  ;  9  C.  &  P.  326  ;  8 

Scott,  471. 
And  see  Solomon  v.  Lawson,  8  Q.  B.  823  ;  15  L.  J.  Q.  B.  253  ;  10  Jur. 
796,  and  cases  cited  ante,  pp.  31,  32,  and  post,  pp.  146,  147. 


CHAPTER    V. 

TRADE   LIBELS   AND   SLANDER   OP   TITLE,  OR,  WORDS   CONCERNING 

THINGS   AND   THE   TITLE   THERETO. 

Words  cannot  be  defamatory  unless  they  directly  affect 
some  person;  either  in  his  individual  capacity,  or  in  his 
office,  profession,  or  trade.  Sometimes  no  doubt  an  attack 
on  a  thing  may  be  an  indirect  attack  upon  an  individual ; 
and  may  therefore  be  actionable,  as  defamatory  of  him. 
*But  wholly  apart  from  these  cases  there  is  a  branch  of  the 
law  (generally  known  by  the  inappropriate  but  convenient 
name— Slander  of  Title)  which  permits  an  action  to  be 
brought  against  anyone  who  maliciously  decries  the  plain- 
tiflfs  goods  or  some  other  thing  belonging  to  him,  and 
thereby  produces  special  damage  to  the  plaintiff.  This  is 
obviously  no  part  of  the  law  of  defamation,  for  the  plaintiff's 
reputation  remains  uninjured ;  it  is  really  an  action  on  the 
case  for  maliciously  acting  in  such  a  way  as  to  inflict  loss 
upon  the  plaintiff.  All  the  preceding  rules  dispensing  with 
proof  of  malice  and  special  damage  are  therefore  wholly 
inapplicable  to  cases  of  this  kind.  Here,  as  in  all .  other 
actions  on  the  case,  there  must  be  et  damnum  et  injuria. 
The  injuria  consists  in  the  unlawful  words  maliciously 
spoken,  and  the  damnum  is  the  consequent  money  loss  to 
the  plaintiff.* 

"  Slander  of  Title "  is  the  term  usually  employed  to 
include  all  statements,  whether  written  or  spoken,  which 
impeach  a  man's  title  to  any  property,  real  or  personal. 
Such    words    clearly  do   not  affect  his  reputation.     His 

*  This  passage  was  cited  with  approval  by  Mr.  Justice  Day  in  Hatchard  v. 
Mige  and  others^  18  Q.  B.  D.  at  p.  775. 

O.L.S.  L 
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character  would  stand  equally  high,  whether  he  owned  that 
property  or  not. 

The  term  "  Trade  Libel "  may  be  conveniently  used  to 
denote  aU  statements,  whether  written  or  verbal,  which  do 
not  attack  a  man's  moral  character,  or  question  his  sol- 
vency, or  in  any  way  affect  his  private  or  professional 
reputation,  but  which  do  in  fact  injure  his  business  and 
cause  him  pecuniary  loss — whether  by  disparaging  the 
quality  of  the  goods  which  the  plaintiff  sells,  or  by  asserting 
that  they  are  not  the  goods  which  he  represents  them  to 
be,  or  that  they  are  an  infringement  of  somebody's  patent 
or  copyright,  or  for  any  other  alleged  reason  urging  or 
warning  people  not  to  deal  with  the  plaintiff  or  not  to  pay 
him  or  to  bring  actions  against  him — any  words,  in  short, 
which,  though  not  personally  defamatory,  are  yet  clearly 
calculated  to  injure,  and  have  in  fact  injured,  the  plaintiff 
in  his  trade. 

Illvstrations. 

To  charge  a  tradesman  with  wilfully  adulterating  the  goods  he  sells  is  dearlj 
an  attack  on  him,  as  weU  as  on  his  goods,  and  is  therefore  actionable  without 
proof  of  special  damage. 

Jesicm  v.  Hayes,  (1636)  RolL  Abr.  63. 

Where  the  defendant  said  of  the  plaintiff,  *'  He  is  a  cheat ;  he  has  nothing  but 
rotten  goods  in  his  shop  ;  ^  this  was  rightly  held  a  slander  on  the  plaintiff  in  the 
way  of  his  trade  ;  for  the  words  clearly  imputed  that  the  plaintiff  was  aware  of 
the  unsatisfactory  condition  of  his  wares,  and  yet  continued  to  foist  them  on  the 
public 

Bamet  v.  WetU,  (1700)  12  Mod.  420. 

To  write  and  publish  that  the  plaintiff's  ship  is  unseaworthy  is  no  libel  on  him, 
nnless  other  words  be  added  imputing  that  he  is  aware  of  its  condition,  and  yet 
uses  it  for  the  conveyance  of  passengers.  Tet  such  a  statement  may  be  actionable 
as  a  libel  on  the  ship,  if  it  be  published  falsely  and  maliciously  and  special 
damage  ensue. 

Ingram  v.  Lawson^  6  Bing.  N.  C.  212 ;  8  Scott,  478. 
Ccuty  V.  AmoU,  2  C.  P.  D.  24 ;  46  L.  J.  C.  P.  3 ;  25  W.  R.  46 ; 
35  L.  T.  424. 

The  plaintiff  imported  and  sold  in  England  a  brand  of  champagne  known  as 
<<  Delmonico."  Thereupon  the  defendants  circulated  the  following  notice : 
**  Caution.  Delmonico  Champagne.  Messrs.  Delbeck  &  Co.,  finding  that  wine, 
stated  to  be  Delmonico  Champagne,  is  being  advertised  for  sale  in  Great  Britain, 
hereby  give  notice  that  such  wine  cannot  be  the  wine  it  is  represented  to  be,  as 
no  champagne  shipped  under  that  name  can  be  genuine  unless  it  has  their  names 
on  their  labels.**  After  the  dose  of  the  pleadings,  and  before  trial,  the  plaintiff  died. 
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Eddy  that  these  words  were  a  lihel  on  the  plaintiff  personally  ;  and  that  the  cau^e 

!      of  action  for  such  personal  libel  abated  at  his  death.    But  that  the  words  were 

I      alao  ground  for  an  action  of  slander  of  title ;  for  thej  imputed  that  the  plaintiff 

had  no  right  to  use  his  trade-mark  ;  and  that  this  cause  of  action  survived  to  the 

plamtiff 's  executor,  who  was  entitled  to  sue  in  respect  of  the  loss,  if  any,  sustained 

I     by  the  plaintiff's  estate  in  consequence  of  these  words. 

I  JSatchard  v.  M^e  and  othera,  18  Q.  B.  D.  771 ;   53  L.  J.  Q.  B.  397  ; 

I  35  W.  R.  676 ;  56  L.  T.  682. 

The  executor  accordingly  continued  the  action  ;  but  failed ;  for  the  jury  found 
I     that  there  was  no  malice  on  the  part  of  the  defendants. 
I  S.  C.  4  Times  L.  R.  118. 

I        Where  the  defendant  wrote  and  published  of  the  plaintiffs  that  they  were 
I      "seeldng  to  foist  upon  the  public  an  article  which  they  pretend  is  the  same  as 
that  manufactured  by  the  late  Joseph  Thorley,"  this  was  held  a  libel  on  the 
I     plaintiffs  in  the  way  of  their  trade. 

j  Tharleifs  OattU  Food  Co.  v.  Maasam,  14  Ch.  D.  763 ;  28  W.  R.  295,  966 ; 

41  L.  T.  642  ;  42  L.  T.  851. 
So  whenever  A.  accuses  B.  of  knowingly  and  intentionally  infringing  A.'s 
patent  or  copyright^  or  imitating  A.'s  trade  mark  or  brand,  or  using  A.*8  firm- 
name,  or  passing  off  his  goods  as  A.'s,  this  is  a  personal  libel  on  B.  But  merely 
to  state  that  B.'s  patent  is  invalid,  or  that  a  picture  which  he  sells  is  a 
piracy,  is  no  libel  on  B.  personally,  and  is  only  actionable  if  the  words  be  pub- 
lished falsely  and  maliciously,  and  special  damage  has  resulted  from  the  pub- 
HcatioxL 

Th(ma8  v.  JFUliams^  14  Ch.  D.  864 ;  49  L.  J.  Ch.  605  ;  28  W.  R  983  ; 

43  L.  T.  91. 
Dicks  V.  Brooks,  16  Ch.  D.  22  ;  49  L.  J.  Ch.  812  ;  29  W.  R.  87  ;  43 

L.  T.  71. 
Haywa/rd  S  Co.  v.  Hayward  d;  Sons,  34  Ch.  D.  198  ;  56  L.  J.  Ch.  287  ; 
35  W.  R  392  ;  55  L.  T.  729. 
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I.  Slander  of  Title  'proper. 

"Where  the  plaintiff  possesses  an  estate  or  interest  in  any 
real  or  personal  property,  an  action  lies  against  anyone  who 
maliciously  comes  forward  and  falsely  denies  or  impugns 
the  plaintiff's  title  thereto,  if  any  damage  be  thereby  caused 
to  the  plaintiff.  {Pater  v.  Bakei\  3  C.  B.  831 ;  16  L.  J. 
C.  P.  124;  11  Jur.  370.) 

The  statement  must  h^  false;  if  there  be  such  a  flaw  in 
the  title  as  the  defendant  asserted,  no  action  lies.  And 
apparently  it  is  for  the  plaintiff  to  prove  it  false,  not  for  the 
defendant  to  prove  it  true.  (Per  Maule,  J.,  in  Pater  v. 
Baker,  3  C.  B.  at  p.  869.)  Next,  the  statement  must  be 
maVicious ;  if  it  be  made  in  the  bond  fide  assertion  of  the 
defendant's  own  right,  real  or  supposed,  to  the  property, 
no  action  lies.  But  whenever  a  man  unnecessarily  inter- 
meddles with  the  affairs  of  others  with  which  he  is  wholly 
unconcerned,  such  oflScious  interference  will  be  deemed 
malicious  and  he  will  be  liable,  if  damage  follow.  "  The 
jury  may  infer  malice  from  the  absence  of  probable  cause ; 
but  they  are  not  hound  to  do  so.  The  want  of  probable 
cause  does  not  necessarily  lead  to  an  inference  of  maUce ; 
neither  does  the  existence  of  probable  cause  afford  any 
answer  to  the  action."  (Per  Maule,  J.,  in  Pater  v.  Bakery 
3  C.  B.  at  868.)  Lastly,  special  damage  must  be  proved, 
and  shown  to  have  arisen  from  the  defendant's  words.  {Sir 
Tliomas  Gresham  v.  (rnn^Zey,  (1609)  Yelv.  88.)  And  for 
this  it  is  generally  necessary  for  the  plaintiff  to  prove  that 
he  was  in  the  act  of  selling  his  property  either  by  public 
auction  or  private  treaty,  and  that  the  defendant  by  his 
words  prevented  an  intending  purchaser  from  bidding  or 
completing.  {Tashurgh  v.  Day,  Cro.  Jac.  484 ;  Law  v.  | 
Sarwood,  Cro.  Car.  140  ;  Sir  W.  Jones,  196.)  So  proof 
that  plaintiff  wished  to  let  his  lands  and  that  the  defendant 
prevented  an  intending  tenant  from  taking  a  lease  will  be 
sufficient.     But  a  mere  apprehension  that  plaintiff's  title 
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might  be  drawn  in  question,  or  that  the  neighbours  placed 
a  lower  value  on  plaintiff's  lands  in  their  own  minds  in  con- 
sequence, the  same  not  being  offered  for  sale,  will  not  be 
sufficient  evidence  of  damage.  "  This  action  lieth  not  but 
by  reason  of  the  prejudice  in  the  sale."  (Per  Fenner,  J., 
in  Bold  V.  BacoUy  Cro.  Eliz.  346.)  The  special  damage 
must  always  be  such  as  naturally  or  reasonably  arises  from 
the  use  of  the  words.  {Haddon  v.  Lott,  15  C.  B.  411;  24 
K  J.  C.  P.  49  ;  ^eeposty  c.  XII.,  p.  371.) 

It  makes  no  difference  whether  the  defendant's  words  be 
spoken  or  written  or  printed ;  save  as  affecting  the  amount 
of  damages,  which  should  be  larger  where  the  publication 
is  more  permanent  or  extensive,  as  by  advertisement. 
(Malachy  v.  Soper  and  another,  3  Bing.  N.  C.  371 ;  3 
Scott,  723.) 

The  property  may  be  either  real  or  personal ;  and  the 
plaintiff's  interest  therein  may  be  either  in  possession  or 
reversion.  It  need  not  be  even  a  vested  interest,  so  long 
as  it  is  anything  that  is  saleable  or  that  has  a  market 
value. 

lUiMtrationa, 

Lands  were  settled  on  D.  in  tail,  remainder  to  the  plaintiff  in  fee.  D.  being 
an  old  man  and  childless,  plaintiff  was  about  to  sell  his  remainder  to  A.  when 
the  defendant  interfered  and  asserted  that  D.  had  issue.  A.  consequently  refused 
to  buj.    Held,  that  the  action  lay. 

Bliss  y.  Stafford,  Owen,  37  ;  Moore,  188  ;  Jenk.  247. 

The  plaintiff's  father  being  tenant  in  tail  of  certain  lands,  which  he  was  about 
to  eeU,  the  purchaser  offered  the  plaintiff  a  sum  of  money  to  join  in  the  assur- 
ance so  as  to  estop  him  from  attempting  to  set  aside  the  deed,  should  he  ever 
succeed  to  the  estate  tail ;  but  the  defendant  told  the  purchaser  that  the  plaintiff 
was  a  bastard,  wherefore  he  refused  to  give  the  plaintiff  anything  for  his  sii^'na- 
tore.  Heldj  that  the  plaintiff  had  a  cause  of  action,  though  he  was  the  youngest 
eon  of  his  father,  and  his  chance  of  succeeding  was  therefore  remote. 
Vaughan  v.  Ellis,  Cro.  Jac.  213. 

Plaintiff  succeeded  to  certain  lands  as   heir-at-law ;  the   defendant  asserted 
that  plaintiff  was  a  bastard ;  plaintiff  was  in  consequence  put  to  great  expense 
to  defend  his  title.    Judgment  for  the  plaintiff.    Damages  £60, 
Elborow  y.  AUen,  Cro.  Jac  642. 

To  caU  a  man  a  bastard  while  his  father  or  other  ancestor  is  alive  may  be 
actionable  on  general  principles,  if  special  damage  ensue,  such  as  the  loss  of  a 
loarriage,  or  if  he  be  disinherited  in  consequence  of  defendant's  words  (a  very 
improbable  result,  as  his  father  must  know  better  than  the  defendant  whether 
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the  plaintiff  is  a  bastard  or  not)  ;  but  it  is' not  the  subject  of  an  action  for  aland e 
of  title ;  for,  even  though  heir-apparent,  plaintiff  has  no  title  ;  but  only  a  mere 
expectancy. 

Neh(m  v.  ^affy  (1618)  Cro.  Jac.  422. 

.Humphrys  v.  Stanfeild,  vel  Stridfield,  (1638)  Cro.  Car.  469  ;  Godb.  451 ; 
Sir  Wm.  Jones,  388  ;  1  Roll.  Abr.  38. 

Turner  v.  Sterling,  (1671)  2  Vent.  26  ;  Anon.,  1  RolL  Abr.  37. 

Banister  v.  Banister,  (1683)  4  Rep.  17. 

Poulett  V.  Chatto  db  Windus,  4  Times  L.  R.  35,  142. 
The  defendant  falsely  represented  to  the  bailiff  of  a  manor  that  a  sheep  of  the 
plaintiff  was  an  estray,  in  consequence  of  which  it  was  wrongfully  seized.    Held, 
that  an  action  on  the  case  lay  against  him. 

Newman  v.  Zachary,  Aleyn,  3. 
The  plaintiff  was  desirous  to  sell  his  lands  to  anyone  who  would  buy  them, 
when  the  defendant  said  that  the  plaintiff  had  mortgaged  all  his  lands  for  ^100, 
and  that  he  had  no  power  to  sell  or  let  the  same.  No  special  damage  being 
shoATn,  judgment  was  stayed.  It  was  not  proved  that  anyone  intending  to  buy 
plaintiff's  lands  heard  defendant  speak  the  words. 

Manning  v.  Avery,  (1674)  3  Keb.  153 ;  1  Vin.  Abr.  553. 
The  plaintiff  was  possessed  of  tithes  which  he  desired  to  sell ;  the  defendant 
falsely  and  maliciously  said, "  His  right  and  title  thereunto  is  nought,  and  I 
have  a  better  title  than  he."  As  special  damage  it  was  alleged  that  the  plaintiff 
''  was  likely  to  sell,  and  was  injured  by  the  words  ;  and  that  by  reason  of  the 
defendant  speaking  the  words,  the  plaintiff  could  not  recover  his  tithes.**  Held, 
insufficient. 

Cane  v.  Golding,  (1649)  Style,  169,  176. 

Law  V.  Harwood,  (1629)  Cro.  Car.  140  ;  Sir  Wm.  Jones,  196  ;  Palm. 
529. 
The  plaintiff  was  the  assignee  of  a  beneficial  lease,  which  he  expected  would 
realize  ^£100.  But  the  defendant,  the  superior  landlord,  came  to  the  sale,  and 
stated  publicly,  **  The  whole  of  the  covenants  of  this  lease  are  broken,  and  I  have 
served  notice  of  ejectment ;  the  premises  will  cost  ^£70  to  put  them  in  repair.** 
In  consequence  of  this  statement  the  property  fetched  only  35  guineas.  Rolfe,  B., 
left  to  the  jury  only  one  question — Was  the  defendant's  statement  true  or  false} 
and  they  found  a  verdict  for  the  plaintiff;  damages,  £40.  But  the  Court  of 
Exchequer  granted  a  new  trial  on  the  ground  that  two  other  questions  ought  to 
have  been  left  to  the  jury  as  well : — Was  the  statement  or  any  part  of  it  made 
maliciously  ?  and,  Did  the  special  damage  arise  from  Eiich  malicious  statement  or 
from  such  part  of  it  as  was  malicious  ? 

Brook  V.  Rawl,  4  Exch.  521  ;  19  L.  J.  Ex.  114. 

And  see  Smith  v.  Spooner,  3  Taunt.  246. 

Milman  v.  Pratt,  2  B.  &  C.  486  ;  3  D.  &  B.  728. 
U^atson  V.  Reynolds,  Moo.  &  Mai.  1. 
An  advertisement  was  sent  to  the  TVolverhampton  Chronicle  in  the  ordinary 
course  of  business  and  published  once  on  January  6th,  1868.  It  was  as  foUows  :— 
"Important  notice.  Horsehill  Estate.  The  public  are  respectfully  requested 
not  to  buy  any  property  f»»rmerly  belonging  to  A.,  B.,  and  C,  without  ascertain- 
ing that  the  title  deeds  of  the  same  are  correct ;  as  the  heirs  are  not  dead  nor 
abroad,  but  are  still  alive."  This  estate  was  at  that  moment  advertised  for 
sale    in   building    lots ;  but    this  advertisement  •  rfevived  all   previous  doubts 
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about  plaintifiTs  title,  and  rendered  the  estate  practically  unisaleable.  On 
Januaiy  13th  plaintiff  wrote  and  complained  of  this  advertiflement,  and  asked 
for  the  name  and  address  of  the  person  who  sent  it  to  the  paper.  This  the  pro- 
prietor of  the  paper  at  once  furnished  ;  bat  on  January  30th  he  was  served  with 
A  writ.  On  February  10th  he  inserted  an  apology.  But  the  juiy,  under  the 
direction  of  Keating,  J.,  found  for  the  plaintiff. 

Bavenhill  v.  Upeott,  33  J.  P.  299. 
The  plaintiff  held  160  shares  in  a  silver  mine  in  Cornwall,  which  he  said  were 
worth  ^100,000.  Tollervey  and  Hayward  each  filed  a  bill  in  Chancery  against 
the  plaintiff  and  others  claiming  certain  shares  in  the  mine,  and  praying  for  an 
account  and  an  injunction,  and  for  the  appointment  of  a  receiver.  To  these 
bills  plaintiff  demurred.  Before  the  demurrers  came  on  for  hearing,  a  paragraph 
appeared  in  the  defendant's  newspaper  to  the  effect  that  the  demurrers  had  been 
overruled,  that  an  injunction  had  been  granted,  that  a  receiver  had  been  duly 
appointed,  and  had  actually  arrived  at  the  mine ;  all  of  which  was  quite 
untrue.  A  verdict  having  been  obtained  for  the  plaintiff,  damages  £5,  the 
Court  of  Common  Pleas  arrested  judgment  on  the  ground  that  there  was  no 
sufficient  allejration  of  special  damage,  and  this,  although  the  declaration  con- 
tained averments  to  the  effect  that  ^  the  plaintiff  is  injured  in  his  rights  ;  and 
the  shares  so  possessed  by  him,  and  in  which  he  is  interested,  have  been,  and  are, 
much  depreciated  and  lessened  in  value  ;  and  divers  pensons  have  believed  and 
do  believe  that  he  has  little  or  no  right  to  the  shares,  and  that  the  mine  cannot 
be  lawfully  worked  or  used  for  his  benefit ;  and  that  he  hath  been  hindered  and 
prevented  from  selling  or  disposing  of  hia  said  shares  in  the  said  mine,  and  from 
working  and  using  the  same  in  so  ample  and  beneficial  a  manner  as  he  otherwise 
would  have  done.'' 

Malachy  v.  Soper  and  another,  3  Bing.  N.  C.   371 ;  3  Scott,  723 ; 
2  Hodges,  217. 

And  see  HaH  and  another  v.  Wall,  2  C.  P.  D.  146 ;  46  L.  J.  C.  P.  227  ; 
25  W.  R.  373,  ante,  p.  32. 
Where  the  steward  of  a  manor  had  stated  in  writing  to  an  intending  purchaser 
of  the  interest  of  a  copyhold  tenant  that  a  forfeiture  had  been  decLired  :  Held, 
that  the  copyholder  was  entitled,  in  an  action  against  the  lord,  to  have  the  cloud 
<m  his  title  dispersed  by  a  declaration  that  there  had  been  no  forfeiture  or 
authority  to  forfeit^  and  to  be  paid  the  costs  of  the  action. 

PawUy  V.  ScraUony  3  Times  L.  R.  146. 


It  is  not  actionable  for  any  man  to  assert  his  own  rights 
at  any  time.  And  even  where  the  defendant  fails  to  prove 
such  right  on  investigation,  still  if  at  the  time  he  spoke  he 
hoTidJide  supposed  such  right  to  exist,  no  action  lies.  {Carr 
y.  Ducketty  5  H.  &  N.  783  ;  29  li.  J.  Ex.  468.)  Hence, 
whenever  a  man  claims  a  right  or  title  in  himself,  in 
possession  or  in  remainder,  it  is  not  enough  for  the  plaintiff 
to  prove  that  he  had  no  such  right ;  he  must  also  give 
evidence  of  express  malice  {Smith  v.  Spooner,  3   Taunt. 
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246);  that  is,  he  must  also  attempt  to  show  that  the 
defendant  could  not  honestly  have  believed  in  the  existence 
of  the  right  he  claimed,  or  at  least  that  he  had  no  reason- 
able or  probable  cause  for  so  believing.  If  there  appear  na 
reasonable  or  probable  cause  for  his  claim  of  title,  still  the 
jury  are  not  bound  to  find  malice  ;  the  defendant  may 
have  acted  stupidly,  yet  from  an  innocent  motive.  {Pitt 
V.  Donovan^  1  M.  A;  S.  648 ;  Steward  v.  Young ,  L.  R  5 
C.  P.  122 ;  39  L.  J.  C.  P.  85  ;  18  W.  R  492 ;  22  L.  T. 
168  ;  Clark  v.  Molyneux,  3  Q.  B.  D.  237  ;  47  L.  J.  Q.  B. 
230  ;  26  W.  R  104 ;  37  L.  T.  694.)  But  in  all  cases  where 
it  appears  that  the  defendant  at  the  time  he  spoke  knew 
that  what  he  said  was  false,  the  jury  should  certainly  find 
malice ;  lies  which  injure  another  cannot  be  told  bond  Jide. 
{Waterer  v.  Freeman,  Hob.  266.) 

"  If  some  portions  of  the  statement  which  a  person  makes 
are  hondfde,  but  others  are  nfuxld  jide,  and  occasion  injury 
to  another,  the  injured  party  cannot  recover  damages  unless 
he  can  distinctly  trace  the  damage  as  resulting  from  that 
part  which  is  made  malA  fide''  (Per  Parke,  B.,  in  Brook 
V.  Rawl,  4  Ex.  524.)  So  if  part  be  true  and  part  false. 
(76.  523.) 

Rlusftrations. 

If  the  defendant  aaaerts  that  plaintiff  is  a  bastard,  and  that  he  himself  is  the 
next  heir,  no  action  lies. 

Banister  t.  Banister,  (1683)  4  Rep.  17. 

Cane  v.  Golding,  (1649)  Style,  169,  176. 
Plaintiff  had  purchased  the  manor  and  castle  of  H.  in  fee  from  Lord  Audley, 
and  was  about  to  demise  them  to  Ralph  Egerton  for  a  term  of  twenty-two  years, 
when  the  defendant,  a  widow,  eaid, ''  I  have  a  lease  of  the  castle  and  manor 
of  H.  for  ninety  years  ; "  and  she  showed  Egerton  what  purported  to  be  a  lease 
from  a  former  Lord  Audley  to  her  husband  for  a  term  of  ninety  years.  This 
lease  was  a  forgery  ;  and  the  defendant  knew  it.  Held,  that  an  action  lay  for 
slander  of  title  ;  though  the  defendant  had  claimed  a  right  to  the  property 
herself.  It  would  have  been  otherwise  had  she  not  known  that  the  lease  was  a 
forgery. 

Sir  G,  Gerard  v.  Dickenson,  4  Rep.  18  ;  Cro.  Eliz.  197. 

And  see  Fitzh.  Nat.  Brev.  116  (B.  &  D.). 

Lovett  V.  Weller,  1  Roll.  R.  409. 
The  plaintiff  put  up  for  sale  by  public  auction  eight  unfinished  houses  in  Agar 
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TowxL  The  defendant,  a  suiveyor  of  roads  appointed  under  the  7  &  8  Vict  c.  84, 
had  previously  insisted  that  these  houses  were  not  being  built  by  the  plaintiff  in 
conformity  with  the  Act.  He  now  attended  the  sale  and  stated  publicly,  **  My 
object  in  attending  the  sale  is  to  inform  purchasers,  if  there  are  any  present,  that 
I  shall  not  allow  the  houses  to  be  finished  until  the  roads  are  made  good.  I  have 
no  power  to  compel  the  purchasers  to  complete  the  roads  ;  but  I  have  power  to 
prevent  them  from  completing  the  houses  until  the  roads  are  made  good."  In 
consequence  only  two  of  the  carcasses  were  sold  ;  and  they  realized  only  £35  each, 
instead  of  £65.  The  jury  found  a  verdict  for  the  plaintiff  for  j£18  12$.  But  the 
Court  of  Common  Pleas  held  that  there  was  no  evidence  of  malice  to  go  to  the 
joiy.  For  malice  is  not  to  be  inferred  from  the  circumstance  of  the  defendant 
having  acted  upon  an  incorrect  view  of  his  duty,  founded  upon  an  honest  mis* 
construction  of  the  statute. 

Fater  v.  Baker,  3  C.  B.  831  ;  16  L.  J.  C.  P.  124  ;  11  Jur.  370. 
The  plaintiff  was  the  widow  and  administratrix  of  her  deceased  husband,  and 
advertised  a  sale  of  some  of  his  property.  Defendant,  an  old  friend  of  the 
husband,  thereupon  put  an  advertisement  in  the  papers  offering  a  reward  for  the 
production  of  the  will  of  the  deceased.  The  defendant  subsequently  called  on 
the  solicitor  of  the  deceased,  and  was  assured  by  him  there  was  no  will ;  but,  in 
spite  of  this,  the  defendant  attended  at  the  sale  and  made  statements  which 
effectually  prevented  any  person  present  from  bidding.  After  waiting  twelve 
months,  the  plaintiff  again  put  the  same  property  up  for  sale,  and  defendant  again 
stopped  the  auction.  Cockbuni,  C.J.,  left  it  to  the  jury  to  say  whether,  after 
the  interview  with  the  solicitor,  defendant  could  still  possess  an  honest  and 
reasonable  belief  that  the  deceased  had  left  a  will.  The  jury  found  that  he 
had  not  that  belief.    Verdict  for  the  plaintiff.    Damages,  £54  7s. 

Atkins  V.  Perririy  3  F.  &  F.  179. 
The  defendant  wrongfully  and  maliciously  caused  certain  persons  who  had 
agreed  to  sell  goods  to  the  plaintiff  to  refuse  to  deliver  them,  by  asserting  that  he 
had  a  lien  upon  them,  and  ordering  those  persons  to  retain  the  goods  until  further 
orders  from  him,  he  well  knowing  at  the  time  that  he  had  no  lien.  Held^  that 
the  action  was  maintainable,  though  the  persons  who  had  the  goods  were  under 
no  legal  obligation  to  obey  the  orders  of  the  defendant,  and  their  refusal  was 
their  own  spontaneous  act. 

Green  v.  Button,  2  C.  M.  &  R.  707. 

Barley  v.  Walfordy  9  Q.  B.  197  ;  15  L.  J.  Q.  B.  369  ;  10  Jur.  917. 
The  lessee  of  an  hotel  agreed  to  sell  her  lease  and  certain  valuable  ten- 
ant's fixtures  to  Turner.  Defendant,  the  assignee  of  the  lessor,  thereupon  gave 
notice  to  Turner  that  he  claimed  most  of  the  fixtures  as  landlord's  fixtures, 
and  that  if  Turner  bought  them,  he  would  have  to  give  them  up  at  the  end 
of  the  term  or  pay  defendant  for  them.  Held,  that  no  action  lay,  for  there 
was  no  evidence  of  malice,  although  defendant  had  no  present  property  in  the 
goods. 

Baker  and  others  v.  Piper,  2  Times  L.  R.  733. 
A.  falsely  asserts  that  the  plaintiff's  patent  is  invalid.  If  A.  has  no  interest  iu 
the  plaintiff's  patent  or  any  other  patent,  the  jury  will  as  a  rule  conclude  that  he 
'acted  maliciously,  unless  he  can  shew  that  he  had  some  reasonable  or  probable 
cause  for  such  a  statement.  But  if  A.  holds  a  prior  patent  for  the  manufacture  of 
articles  very  similar  to  those  manufactured  by  the  plaintiff,  the  jury  will  probably 
infer  that  A.  was  acting  honestly  in  defence  of  his  own  rights  and  A.  will  then  be 
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entitled  to  judgment,  even  though  he  has  failed  to  prove  that  the  plaintiflfs  patent 
is  in  fact  invalid. 

Wrenr.  WeUdy  L.  R.  4  Q.  B.  730 ;  10  B.  &  S.  51 ;  38  L.  J.  Q.  B.  88, 
327  ;  20  L.  T.  277. 

Ealsey  v.  Brotherhood,  (C.  A.)  19  Ch.  D.  386  ;  51  L.  J.  Ch.  233-;  30 
W.  R  279 ;  45  L,  T.  640. 

And  see  po$t^  p.  159. 
An  action  lies  against  a  defendant  who  issues  a  circular  stating  that  the 
plaintifTs  invention '* had  been  proved  to  be  an  infringement"  of  his  own,  when 
no  proceeding  had  ever  been  taken  to  test  its  validity.  For  there  was  no  ground 
whatever  for  the  positive  statement  made ;  and  therefore  clearly  no  reasonable  or 
probable  cause  for  making  it 

Cram-pUm  v.  SweU  db  Main,  58  L.  T.  516. 
The  defendant  posted  notices  on  the  plaintiff's  park  walls  and  elsewhere  calling 
on  the  plaintiff's  tenants  to  pay  their  rents  to  the  defendant  as  **  the  lawful  heir  to 
and  owner  of  the  Newburgh  estates,"  which  had  for  many  years  been  in  the 
possession  of  the  plaintiff  and  his  ancestors.  The  defendant  also  publicly  accused 
the  plaintiff  and  his  relatives  of  having  tampered  with  registers,  and  committed 
other  frauds.  There  was  no  foundation  whatever  for  these  reckless  charges ;  and 
no  reasonable  ground  for  the  defendant's  claim  to  the  estates.  Kekewich,  J., 
granted  an  injunction  to  restrain  any  further  slander  of  the  plaintiff's  title  ;  and 
the  Court  of  Appeal  upheld  his  decision. 

Leslie  v.  Cave,  3  Times  L.  R.  584  ;  5  Times  L.  R.  5. 

The  law  is  the  same  where  the  defendant  is  an  agent  or 
attorney,  and  claims  for  his  principal  or  client  a  title  which 
he  honestly  believes  him  to  possess.  {Hargrave  v.  Le 
Breton,  4  Burr.  2422  ;  Steward  v.  Young^  L.  R.  5  C.  P. 
122  ;  39  L.  J.  C.  P.  85 ;  18  W.  R.  492  ;  22  L.  T.  168.) 
So  where  a  man  bond  Jide  asserts  a  title  in  his  father  or 
other  near  relative  to  whom  he  or  his  wife  is  heir  apparent. 
{Pitt  V.  Donovan,  1  M.  &  S.  639 ;  Gutsoh  v.  Mathers,  1  M. 
&  W.  495  ;  5  Dowl.  69  ;  2  Gale,  64  ;  1  Tyrw.  &  Gr.  694.) 
But  where  the  defendant  makes  no  claim  at  all  for  himself 
or  any  connection  of  his,  but  asserts  a  title  in  some  one  who 
is  a  stranger  to  him,  here  he  clearly  is  meddling  in  a  matter 
which  does  not  concern  him  ;  and  such  officious  and  un- 
necessary interference  will  be  deemed  malicious.  {Penny- 
man  V.  RahankSj  Cro.  Eliz.  427  ;  1  Vin.  Abr.  551  ;  Mildmay 
etux.  Y.  Standish,  1  Rep.  177b;  Moore,  144;  Jenkins's 
Centuries,  247 ;  Gerard  v.  Dickenson,  Cro.  Eliz,  197.) 
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lUustrationa, 


Loveday  mortgaged  his  lands  to  the  plaintiff,  wlio  Bubseqaently  put  them  up 
for  Bale  by  auction.  The  defendant,  who  waa  attorney  for  Lee,  another  creditor 
of  Loveday's,  came  to  the  auction-room  and  stated  publicly  that  Loveday  was  a 
bankrupt  before  he  made  the  mortgage  to  the  plaintiff  ;  that  there  was  a  docket 
made  out  for  a  bankruptcy  commission  against  him,  &c.  It  was  not  true  that  a 
docket  was  yet  made  out,  nor  had  Lee  told  the  defendant  to  state  this.  Heldy 
that  there  was  no  evidence  of  any  malice,  express  or  implied  ;  and  that  therefore 
uo  action  lay. 

Hargrave  v.  Le  Breton^  4  Burr.  2422. 
Plaintiff  held  lands  on  lease  from  Home,  which  he  put  up  for  sale.  Defendant, 
who  was  Home's  attorney,  attended  and  said  publicly  before  the  first  lot  was  put 
up,  "There  is  a  suit  depending  in  the  Court  of  Chancery  in  respect  to  this 
j>roperty  ;  encroachments  have  been  made  ;  proceedings  will  be  taken  against  the 
purchaser ;  there  is  no  power  to  sell  the  premises  ;  a  good  title  cannot  be  made," 
&C.  Home  had  asked  the  defendant  to  go  to  the  sale  and  mention  the  encroach- 
ments, but  had  not  desired  him  to  make  any  other  statement  Littledale,  J., 
directed  the  jury  that  defendant  was  not  liable,  if  he  hcmd  fide^  though  without 
authority,  raised  such  objections  only  as  Home,  if  present,  might  lawfully  have 
raised.  Verdict  for  the  plaintiff.  Damages,  one  farthing. 
JVaUon  V.  Beynoldsj  Moo.  &  Mai.  1. 
A.  died  possessed  of  furniture  in  a  beer-shop.  His  widow,  without  taking  out 
administration,  continued  in  possession  of  the  beer-shop  for  three  or  four  years, 
and  then  died,  having  whilst  so  in  possession  conveyed  all  the  furniture  by  bill  cf 
sale  to  her  landlords  by  way  of  security  for  a  debt  she  had  contracted  with  them.  , 

After  the  widow's  death,  the  plaintiff  took  out  letters  of  administration  to  the 
tttate  of  A.,  and  informed  the  defendant,  the  landlord's  agent,  that  the  bill  of 
sale  was  invalid,  as  the  widow  had  no  title  to  the  furniture.  Subsequently  the 
plaintiff  was  about  to  sell  the  furniture  by  auction,  when  the  defendant  inter- 
posed to  forbid  the  sale,  and  said  that  he  claimed  the  goods  for  his  principals 
under  a  bill  of  sale.  On  proof  of  .these  facts,  in  an  action  for  slander  of  title,  the 
plaintiff  was  non-suited.  Held,  that  the  mere  fact  of  the  defendant's  having 
been  told  before  the  sale  that  the  bilt  of  sale  was  invalid,  was  no  evidence  of 
malice  to  be  left  to  the  jury,  and  that  the  plaintiff  was  therefore  properly 
nonsuited. 

Steward  v.  Ycmng,  L.  R.  5  C.  P.  122 ;  39  L.  J.  C.  P.  85 ;  18  W.  R. 
492  ;  22  L.  T.  168. 
A  solicitor,  acting  on  behalf  of  his  client,  gave  written  notice  to  an  auctioneer 
not  to  part  with  the  proceeds  of  the  sale  of  certain  goods,  entrusted  to  the 
auctioneer  for  sale,  on  the  ground  that  the  owner  of  the  goods  had  committed  an 
act  of  bankruptcy  upon  which  an  order  in  bankruptcy  might  be  made  against 
Mm.  In  an  action  by  the  owner  of  the  goods  agaijist  the  solicitor  for  libel,  Jield, 
that  no  action  lay,  as  the  solicitor  was  acting  in  the  ordinary  and  proper  course  of  A 

his  duty  to  his  client 

Baker  v.  Carrtck,  (1894)  1  Q.  B.  838;  63  L.  J.  Q.  B.  399;  42  W.  R. 
338  ;  70  L.  T.  366 ;  9  R.  283. 
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II.  Slander  of  Goods  manufactured  or  sold  hy  another, 

''An  untrue  statement,  disparaging  a  man's  goods, 
published  without  lawful  occasion,  and  causing  him  special 
damage,  is  actionable."  This  is  laid  down  as  a  general 
principle  by  Bramwell,  B.,  in  Western  Counties  Manure  Co. 
V.  Lawes  Chemiccd  Manure  Co.,  L.  R.  9  Ex.  218,  222;  43 
L.  J.  Ex.  171  ;  23  W.  R.  5  ;  and  it  appUes  although  no 
imputation  is  cast  on  the  plaintiffs  private  or  professional 
character.  Nor,  in  the  opinion  of  the  same  learned  judge, 
is  it  necessary  to  prove  actual  mahce  ;  it  is  sufficient  if  it 
be  made  "  without  reasonable  cause." 

At  the  same  time  it  is  not  actionable  for  a  man  to  com- 
mend his  own  goods,  or  to  advertise  that  he  can  make  as 
good  articles  as  any  other  person  in  the  trade.  {Harman  v. 
Delany,2  Str.  898 ;  1  Barnard.  289;  Fitz.  121.)  Com- 
petition between  rival  traders  is  allowed  to  any  extent,  so 
long  as  only  lawful  means  are  resorted  to.  {Pudsey  Coal 
Gas  Co.  V.  Corporation  of  Bradford^  L.  R.  15  Eq.  167; 
42  L.  J.  Ch.  293.)  But  force  and  violence  must  not  be 
used  {J^oung  v.  Hickens^  6  Q.  B.  606),  nor  threats  {Tarleton 
and  others  v.  McGawIey,  Peake,  204,  270),  nor  imputations 
of  fraud  or  dishonesty.  There  is  nothing  illegal  or  action- 
able in  a  man  puffing  his  own  goods  so  long  as  the  adver- 
tisement is  published  honestly  to  sell  the  advertiser's  own 
goods,  and  not  maliciously  with  the  intention  of  injur- 
ing the  plaintiflf.  {Mogul  Steamship  Co,  v.  McGregor ^  Go\v 
&  Co.,  (1892)  A.  C.  25;  61  L.  J.  Q.  B.  295;  White  v. 
Mellin,  (1895)  A.  C.  154  ;  64  L.  J.  Ch.  308.)  As  Lord 
Watson  says  in  the  latter  case  (p.  167) :  "  Every  extrava- 
gant phrase  used  by  a  tradesman  in  commendation  of  his 
own  goods  may  be  an  implied  disparagement  of  the  goods 
of  all  others  in  the  same  trade ;  it  may  attract  customers 
to  him  and  diminish  the  business  of  others  who  sell  as  good 
and  even  better  articles  at  the  same  price  ;  but  this  is  a  dis- 
paragement of  which  the  law  takes  no  cognizance.     In  order 


8LANDEE   OF  GOODS.  137 

to  constitute  disparagement  which  is,  in  the  sense  of  the 
law,  injurious,  it  must  be  shown  that  the  defendant's  repre- 
sentations were  made  of  and  concerning  the  plaintift's  goods; 
that  they  were  in  disparagement  of  his  goods  and  untrue, 
and  that  they  have  occasioned  special  damage  to  the  plain- 
tiff. Unless  each  and  all  of  these  three  things  be  established 
it  must  be  held,  that  the  defendant  has  acted  within  his 
rights  and  that  the  plaintiff  has  not  suffered  any  legal  z«- 
juria."  And  see  the  observations  of  Lord  Esher,  M.R.,  in 
South  Hetton  Coal  Co.  v.  North  JEastetvi  News  Association, 
(1894)  1  Q,  B.  at  pp.  138,  139. 

In  White  v,  Ifellin,  sujyrd,  it  was  contended  that  though  it  was 
necessary  to  allege  and  prove  special  damage  in  an  action  of  this 
kind  in  order  to  recover  damages,  yet  that  it  was  not  necessary  to  do 
either  in  order  to  entitle  the  plaintiff  to  an  injunction ;  that  an 
injunction  should  be  granted  if  the  words  were  proved  to  be  false 
and  published  without  just  occasion  or  excuse,  and  were  calculated  to 
injure  the  plaintiff's  business  if  their  further  publication  was  not 
restmined.  But  the  House  of  Lords  decided  the  contrary,  holding 
that  "  if  special  damage  was  necessary  to  the  maintenance  of  the 
action  and  special  damage  was  not  shown,  a  tort  in  the  eye  of  the 
law  would  not  be  disclosed,  and  no  injunction  would  be  granted." 
Per  Lord  Herschell,  L.C.,  ib.  at  p.  163.  "  Damages  and  injunction 
are  merely  two  different  forms  of  remedy  against  the  same  wrong ; 
and  the  facts  which  must  be  proved  in  order  to  entitle  a  plaintiff  to 
the  first  of  these  remedies  are  equally  necessary  in  the  case  of  the 
second."  Per  Lord  Watson,  ib.  at  p.  167.  Hence,  whenever  special 
damage  is  an  essential  part  of  the  cause  of  action  (as  it  is  in  all  cases 
of  trade  libel  and  slander  of  title,  whether  spoken  or  written)  special 
damage  must  be  proved  before  the  plaintiff  can  obtain  either  damages 
or  an  injunction.  It  follows  that  the  decision  of  Fry,  J.,  in  Thamas 
V.  WiUiams,  14  Ch.  D.  864 ;  49  L.  J.  Ch.  605  (which  was  cited  to 
the  House  of  Lords  in  White  v.  Mellin)  is  no  longer  law. 

Rlustrations. 

The  defendant  publiahed  an  advertisement,  denying  that  the  plaintiff  held  any 
patent  for  the  manufacture  of  "  self-acting  tallow  syphons  or  lubricators,"  and 
cautioning  the  public  against  such  lubricators  as  wasting  the  tallow.  No  special 
damage  was  alleged.    Held,  that  the  words  were  not  a  libel  on  the  plaintiff  either 
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generally,  or  in  the  way  of  his  trade,  but  were  only  a  reflection  upon  the  goodfi  sold 
by  him,  which  was  not  actionable  without  proof  of  special  damage. 

Evans  v.  Harlow,  5  Q.  B.  624 ;  13  L.  J.  Q.  R  120;  Dav.  &  M.  507 ; 
8  Jur.  571  ;  antSf  p.  31. 
''If  a  man  makes  a  false  statement  with  respect  to  the  goods  of  A.,  in  comparing 
his  own  goods  with  those  of  A.,  and  A.  suifers  special  damage,  wiU  not  an  action 
lie  V    Per  Cockbum,  C.J.,  in 

Young  and  others  t.  Macrae^  32  L.  J.  Q.  B.  8 ; 
and  counsel  answers,  *^  Certainly  it  would." 

*'  If  a  man  were  to  ?mte  falsely  that  what  another  man  sold  as  Turkish  rhubarb 
was  three  parts  brickdust,  and  special  damage  could  be  proved,  it  might  be  action- 
able."   Per  Cockbum,  C.  J.,  in 

Young  and  others  T.  Macrae^  32  L.  J.  Q.  B.  7. 
The  defendant  published  a  certificate  by  a  Dr.  Muspratt,  who  had  compared  the 
plaintiffs'  oil  with  the  defendant's,  and  deemed  it  inferior  to  the  defendant's.  It 
was  alleged  that  the  certificate  was  false,  and  that  divers  customers  of  the  plaintiflb 
after  reading  it  had  ceased  to  deal  with  the  plaintiffs  and  gone  over  to  the 
defendant  Heldy  that  the  plaintiffs'  oil,  even  if  inferior  to  the  defendant's,  might 
still  be  very  good  ;  and  that  the  falsity  was  alleged  too  generally,  and  that  there- 
fore no  action  lay.  It  was  consistent  with  the  declaration  that  every  word  said 
about  the  plaintiffs'  oil  should  be  true,  and  the  only  falsehood  the  assertion  that 
defendant's  was  superior  to  it,  which  would  not  be  actionable.  "  It  is  not  averred 
tliat  the  defendant  falsely  represented  that  the  oil  of  the  plaintiflb  had  a  reddish- 
brown  tinge,  was  much  thicker,  and  that  it  had  a  more  disagreeable  odour.  If 
that  had  been  falsely  represented,  and  special  damage  had  ensued,  an  action  might 
have  been  maintained." 

Young  and  others  v.  Macrae,  3  B.  &  S.  264 ;  32  L.  J.  Q.  B.  6 ;  11  W. 
R.  63;  9  Jur.  N.  S.  539;  7  L.  T.  354. 
The  defendants  falsely  and  without  lawful   occasion  published  a  detailed 
analysis  of  the  plaintiffti'  artificial  manure  and  of  their  own,  in  which  the  plain- 
tiffs' manure  was  much   disparaged  and  their  own  extolled*    Special  damage 
having  resulted.    Held,  that  the  action  lay. 

Western  Counties  Manure  Co.  v.  Lawes  Chemical  Manure  Co,,  L.  R  9 

Ex.  218;  43  L.  J.  Ex.  171 ;  23  W.  R  5. 
SalTnon  v.  Isaac,  20  L.  T.  885. 
It  had  been  established  by  litigation  between  the  plaintiffs  and  the  defendant 
that  the  phrase  "  Liebig's  Extract  of  Meat "  is  merely  a  descriptive  title  open  to 
all  the  public,  and  that  anyone  can  sell  the  article  as  **  Baron  Liebig's  Extract 
of  Meat,"  and  use  a  photograph  of  Baron  Justus  Von  Liebig,  the  inventor 
of  the  receipt  The  defendant  continued  to  sell  Liebig's  Extract,  using  in  connec- 
tion with  it  a  wrapper  with  a  photograph  of  Baron  Liebig,  and  a  statement^  '^  This 
is  the  only  genuine  brand."  Held,  that  the  plaintifb  were  entitled  to  an  injunc- 
tion :  as  the  words  implied  that  their  goods  were  not  genuine. 

Liebig's  Extract  of  Meat  Co,,  Ld,  v.  Anderson,  55  L.  T.  206. 
And  see  Hatchard  v.  M^ge  and  others,  18  Q.  B.  D.  771 ;  56  L.  J.  Q.  R 
397;  35  W.  R  576;   56  L.  T.  662;    51  J.  P.  277;   3  Times  L.  R 
546;  4  Times  L.  R  118. 
Thomas  v.  Williams,  14  Ch.  D.  864 ;  49  L.  J.  Ch.  605;  28  W.  R  983; 
43  L.  T.  91. 
But  for  a  man  to  advertise  merely  that  his  prepared  food  is  **  far  more  nutri- 
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tions  and  healthful  than  any  other  preparation  yet  offered"  is  not  actionable 

at  alL 

WhUe  V.  MeUiTi,  (1895)  A.  C.  154  ;  64  L.  J.  Ch.  308 ;  43  W.  R,  353  ; 
72L.  T.  334;  59  J.  P.  628. 


III.  Threats  of  Proceedings. 

The  plaintiff's  business  may  also  be  injured  by  the  de- 
fendant's issuing  circulars   or   other  notices  warning  the 
plaintiff's  customers,  or  the  public  generally,  not  to  buy 
his  goods  on  the  ground  that  they  are  infringements  of  a 
patent  of  the  defendant's.     But  when  this  occurs,  it  is 
generally  the   case   that  the  defendant  has  a  subsisting 
patent  for  articles  similar  to  the  plaintiff's,  and  issues  the 
notices  in  the  honest  and  reasonable  defence  of  his  rights 
thereunder.     If  so,  no  action  Ues.     It  may  be  said  that  the 
defendant  should  defend  his  rights  under  his  patent,  not  by 
issuing  such  notices,  but  by  bringing  an  action  against  the 
plaintiff  for  infringement.     And    if   the    defendant    has 
brought  such  an  action,  the  fact  always  tells  in  his  favour  : 
as   it  is   cogent   (though   not  conclusive)  proof  that  he 
honestly  believes  that  the  plaintiff's  goods  are  an  infringe- 
ment of  his  patent.     But  the  defendant  is  in  no  way  bound 
to  bring  an  action ;  and  his  not  doing  so  is  no  proof  of  mala 
fides ;  the  infringer  may  desist  on  warning  being  given,  or 
he  may  not  be  worth  suing.     '*  A  man  merely  giving  notice 
that  his  rights  are  being  infringed,  believing  that  they  are 
being  infringed,  is  not  to  be  subjected  to  an  action  for 
giving  that  notice,  even  although  he  does  not  follow  up 
that  notice  by  bringing  an  action  at  law  for  the  infringe- 
ment."    (Per  Jessel,  M.R.,  in  Hahey  v.  Brotherhood,  15 
Ch.  D.  at  p.  519.) 

But  though  the  fact  that  the  defendant  has  commenced  an  action 
for  infringement  against  the  plaintiff  will  generally  prevent  the 
plaintiff's  succeeding  in  an  action  at  common  law  for  damages  caused 
to  his  business  by  the  defendant's  threatening  notices,  yet  the  com- 
mencement of  the  infringement  action  may  itself  enable  the  plaintiff 
to  stop  the  further  circulation  of  such  notices.    It  depends  somewhat 
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on  the  language  of  the  notices  themselves.  If  they  are  merely 
general  warnings  against  possible  future  infringements  of  the  defen- 
dant's patent,  they  will  be  deemed  harmless.  But  if  they  assert  bs  a 
fact  that  the  plaintift'  has  in  the  past  infringed^  they  may  be  re- 
strained as  a  contempt  of  Court,  for  they  tend  to  prejudice  the  fair 
trial  of  the  infringement  action.  {Fusee  Vesta  Co,  v.  Bryant  &  May, 
66  L.  T.  136 ;  4  Reports  of  Patent  Cases,  191 ;  Goulard  and  an- 
other V.  Lindsay,  66  L.  T.  506 ;  Coats  v.  Chadvnck,  (1894)  1  Ch. 
347 ;  63  L.  J.  Ch.  328.) 

Illustrations. 

The  defendant  had  a  subsisting  patent  for  the  manufacture  of  spooling 
machines ;  so  had  the  plaintiff.  The  defendant  wrote  to  certain  manufacturen, 
customers  of  the  plaintiff,  warning  them  against  using  the  plaintiff's  machine,  on 
the  ground  that  it  was  an  infringement  of  the  defendant's  patent  Heldj  that 
''  the  action  could  not  lie  unless  the  plaintiff  affirmativelj  proved  that  the  defend- 
ant's claim  was  not  a  bond  fide  claim  in  support  of  a  right  which,  with  or  without 
cause,  he  fancied  he  had,  but  a  mold  fide  and  malicious  attempt  to  injure  the 
jtlaintiff  by  asserting  a  claim  of  right  against  his  own  knowledge  that  it  was 
without  any  foundation.*'  Evidence  to  show  that  the  defendant's  patent,  though 
subsisting,  was  void  for  want  of  novelty,  was  not  admitted,  as  being  irrelevant  in 
this  action. 

Wren  v.  Weild,  L.  R.  4  Q.  B.  730,  737 ;  10  B.  &  S.  51 ;  38  L.  J.  Q.  B. 
88,  327 ;  20  L.  T.  277. 
The  defendants,  who  owned  the  copyright  of  a  picture  by  Millais,  issued  a 
circular  threatening  proceedings  against  all  persons  who  bought  copies  of  the 
plaintiff's  magazine,  containing  a  woolwork  pattern,  which  the  defendants 
wrongly  deemed  to  be  an  infringement  of  their  copyright  The  plaintiff  brought 
an  action  for  an  injunction,  and  also  for  damages.  He  failed  to  prove  that  he  had 
sustained  any  damage  :  wherefore  the  Court  of  Appeal  refused  to  grant  him  any 
injunction. 

Dicks  V.  Brooks,  15  Ch.  D.  22  ;  49  L.  J.  Ch.  812 ;  29  W.  R  87 ;  40 

L.  T.  710  ;  43  L.  T.  71. 
Hammersmith  Skating  Rink  Co.  v.  Dublin  Skating  Rink  Co.,  10  Ir.  R. 
Eq.  235. 
But  a  patentee  is  not  entitled  to  publish  statements  that  he  intends  to  insti- 
tute legal  proceedings  in  order   to  deter  persons   from  purchasing  alleged  in- 
fringements of  his  patent,  unless  he  does  honestly  intend  to  follow  up  such 
threats  by  really  taking  such  proceedings. 

Rollins  V.  Sinks,  L.  R.  13  Eq.  355  ;  41  L.  J.  Ch.  358 ;  20  W.  R,  287 ; 

26  L.  T.  56. 

Axmann  v.  Lund,  L.  R.  18  Eq.  330 ;  43  L.  J.  Ch-  655 ;  22  W.  R.  789. 

JVatson  V.  Trask,  6  Ohio,  531. 

The  holder  of  a  patent,  the  validity  of  which  is  not  impeached,  who  issues 

notices   to  the  trade,  alleging   that   certain  articles  are  infringements   of  his 

patent,  and  threatening  legal  proceedings  against  those  who  purchase  them,  is 

not  liable  to  an  action  for  damages  by  the  vendor  of  those  articles  for  the  injury 

done  to  the  vendor's  trade  thereby,  provided  such  notices  are  issued  bond  fide  in 
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the  belief  that  tlie  articles  complained  of  are  infringements  of  the  patent.  Nor  is  he 
liable  to  be  restrained  bj  injanction  from  continuing  to  issue  them  until  it  is  proved 
that  thej  are  untrue,  so  that  his  further  issuing  them  would  not  be  hondfde, 

HaUey  y.  Brotherhood,  (C.  A.)  19   Ch.  D.  386 ;  51  L  J.  Ch.  233 ; 
30  W.  R  279 ;  45  L.  T.  640 ;  affirming  the  decision  of  Jessel,  M.R., 
16  Ch.  D.  514 ;  49  L.  J.  Ch.  78«  ;  29  W.  R  9  ;  43  L.  T.  366. 
The  defendant  agreed  by  letter  to  grant  the  plaintiff  a  license  under  his  patent ; 
and  the  plaintiff  at  once  commenced  to  make  and  sell  goods  in  accordance  with 
the  patent    Then  disputes  arose  as  to  the  form  in  which  the  license  was  to  be 
drawn  up  ;  and  thereupon  the  defendant  published  advertisements  and  circulars 
threatening  the  plaintifTs  customers  and  others  with  proceedings  for  infringe- 
ment of  his  patent.    An  injunction  was  granted  to  restrain  the  defendant  from 
thus  derogating  from  his  grant. 

Clark  V.  Adie,  21  W.  R  456,  764. 
The  defendant  obtained  in  1879  a  patent  for  folding  window  screens.  In  1885 
(after  six  years*  undisturbed  possession  of  this  patent)  he  issued  a  circular  calling 
attention  to  it,  and  threatening  proceedings  against  all  infringers.  The  plaintiff, 
who  also  made  folding  screens,  commenced  an  action  to  restrain  the  issue  of  this 
circular  to  his  cupomers  and  others.  Then  the  defendant  commenced  an  action 
against  the  plaMiff  for  infringement.  In  that  action  he  failed ;  the  plaintiff 
proved  the  defendant's  patent  invalid.  Still  Bacon,  V.-C,  held  that  the  defendant 
was  perfectly  justified  in  issuing  the  circular  at  the  time  he  did  so;  that  there 
was  no  evidence  of  any  malice ;  and  he  dismissed  the  action  without  costs, 

Braner  v.  Sharp,  3  Reports  of  Patent  Cases,  193. 

Sugg  V.  Bray,  2  R  P.  C.  241 ;  54  L.  J.  CL  132. 

Interim  Injunction, 

Where  a  plaintiff  applies  for  an  interim  injunction  before  the  trial  of  the  action 
to  restrain  the  defendant  from  continuing  to  issue  circulars  or  notices  asserting 
that  the  plaintiff  in  selling  certain  goods  is  infringing  the  defendant's  patent 
rights,  or  that  the  plaintiff  has  used  labels  for  his  goods,  which  the  defendant  alone 
had  the  right  to  use,  and  threatening  the  plaintiff's  customers  with  legal  pro- 
ceedings, the  onus  lies  on  the  plaintiff  throughout  to  prove  malice,  falsity,  and 
damage.  It  is  for  the  plaintiff  to  prove  that  the  defendant's  statements  are  false, 
and  if  no  malajides  is  proved,  so  that  no  damages  could  be  recovered,  the  Court 
will  not  grant  an  injunction.  I^  however,  in  a  judicial  proceeding  the  defen- 
dant's statements  are  proved  to  be  Mse  in  fadt,  and  there  is  any  evidence  that 
he  intends  to  continue  issuing  them,  an  injunction  will  be  granted  restraining  any 
further  publication,  which  necessarily  now  would  be  mold  fide, 
Burnett  v,  Taky  45  L.  T.  743. 

Anderson  v.  Liebig's  Extract  of  Meat  Co,,  45  L.  T.  757.  ^ 

In  fact,  a  very  strong  prirndfacie  case  must  be  shown  by  the  plaintiff  for  the  Court 
to  restrain  the  bond  fide  issue  of  circulars,  warning  persons  that  if  they  buy  of  the 
plaintiff  they  will  infringe  the  defendant's  patent  and  be  liable  to  proceedings. 

SociSti  Anonyms  des  Manufactures  de  Glaces  v.  TUghmcmCs  Patent  Somd 

Blast  Co.,  (C.  A.)  25  Ch.  D.  1;  53  L.  J.  Ch.  1 ;  32  W.  R  71;  49 

L.  T.  451. 

The  plaintiffs  were  the  makers  of  "  Rainbow  Water  Raisers  or  Elevators," 

and  they  commenced  an  action  for  an  injunction  to   restrain  the  defendants 

from  issuing  a  circular  cautioning  the  public  against  the  use  of  such  elevators 

O.L.S.  M 
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as  being  direct  infringements  of  certain  patents  of  tlie  defemdanta.  The  plaintifEs 
subsequentlj  gaye  notice  of  a  motion  to  restrain  the  issue  of  this  circular  until 
the  trial  of  the  action.  The  defendants  then  commenced  a  cross  action,  claim- 
ing an  injunction  to  restrain  the  plain tifib  frt>m  infringing  their  patents.  Held,  by 
Kay,  J.,  that  as  there  was  no  evidence  of  mala  fides  on  the  part  of  the  defendants, 
they  ought  not  to  be  restrained  from  issuing  the  circular  until  their  action  had  been 
disposed  of,  but  that  they  must  undertake  to  prosecute  their  action  without  delay. 

Household  and  another  v.  Fairhum  and  another,  51  L.  T.  498. 
This  order  was  made  by  Eay,  J.,  on  May  8th,  1884.    But  in  spite  of  this 
undertaking  the  defendants  did  not  proceed  with  their  action  with  due  diligence^ 
and  on  April  30th,  1885,  the  plaintiffs  renewed  their  motion,  and  obtained  an 
injunction  to  restrain  the  defendants  from  issuing  the  circnhirs  complained  of. 

S.  C.  2  Reports  of  Patent  Cases,  140. 
The  plaintiff  appointed  the  defendants  his  sole  agents  for  the  sale  of  his 
mineral  waters  in  Great  Britain.  The  plaintiff  subsequently  terminated  the 
defendants'  agency.  The  defendants  therenpon  issued  circulars  and  advertise- 
ments representing  that  they  were  the  sole  agents  of  the  plaintiff^  and  threaten- 
ing with  legal  proceedings  any  persons  who  should  buy,  import,  or  sell,  the 
plaintifTs  mineral  waters  from  or  through  any  other  persons  than  the  defendants. 
The  plaintiff  applied  for  an  interim  injunction  to  restrain  the  issue  of  such 
circulars  and  advertisements.  Held^  that  though  the  defendants  had  misconceived 
and  misstated  their  legal  rights  under  the  circumstances,  still,  there  was  no  evi- 
dence that  they  knew  this,  or  that  they  were  acting  in  bad  faith  ;  injunction 
refused,  but  without  prejudice  to  any  fresh  application  in  the  event  of  any  further 
circulars  or  advertisements  being  issued  by  the  defendants. 

HirsMer  v.  Hertz  d;  CoUingwood,  11  Times  L.  R.  466  ;  99  L.  T. 
(newspaper),  213. 


IV.  Threats  by  a  Patentee. 

In  this  state  of  the  law,  a  new  statutory  right  of  action 
was  created,  in  the  case  of  a  patentee,  by  section  32  of  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  c.  57),  which  runs  as  follows  : — 

"  Where  any  person  claiming  to  be  the  patentee  of  an 
invention,  by  circulars,  advertisements,  or  otherwise, 
threatens  any  other  person  with  any  legal  proceedings  or 
liability  in  respect  of  any  alleged  manufacture,  use,  sale,  or 
purchase  of  the  invention,  any  person  or  persons  aggrieved 
thereby  may  bring  an  action  against  him,  and  may  obtain 
an  injunction  against  the  continuance  of  such  threats,  and 
may  recover  such  damage  (if  any)  as  may  have  been  sus- 
tained thereby,  if  the  alleged  manufacture,  use,  sale,  or 
purchase  to  which  the  threats  related,  was  not  in  fact  an 
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infringement  of  any  legal  rights  of  the  person  making  such 
threats  :  Provided  that  this  section  shall  not  apply  if  the 
person  making  such  threats  with  due  diligence  commences 
and  prosecutes  an  action  for  infringement  of  his  patent." 

It  will  be  observed  that  the  section  refers  only  to  "  the 
patentee  of  an  invention."  It  does  not  apply  to  an  alleged 
infringement  of  a  trade  mark,  or  to  cases  in  which  the  de- 
fendant asserts  that  the  plaintiff  is  misleading  the  public 
by  the  use  of  the  defendant's  trade  name.  And  again,  it  is 
expressly  provided  that  the  section  shall  not  apply  if  the 
defendant  **with  due  diligence  commences  and  prosecutes 
an  action  for  infringement  of  his  patent."  All  such  cases 
are  outside  the  section,  and  are,  therefore,  governed  by  the 
former  law. 

In  an  action  brought  under  this  section,  the  plaintiff  in  the  first 
place  must  prove  that  the  defendant  claims  to  be  entitled  to  a  patent ; 
that  the  defendant  has  published  "  threats  "  within  the  meaning  of 
the  section  ;  and  that  he,  plaintiff,  is  a  person  aggrieved  thereby.  He 
need  not  prove  malice  or  any  special  damage. 

It  is  not  necessary  that  the  defendant  should  be  the  legal  owner  of 
a  patent,  or  that  he  should  in  fact  be  entitled  to  any  patent ;  it  is 
enough  if  he  claims  to  be  entitled  to  it,  whether  as  inventor,  or 
as  an  assignee  of  the  patentee.  (Kensington  Co,  v.  Lane  Fox  Co., 
(1891)  2  Ch.  673  ;  39  W.  R.  650  ;  64  L.  T.  770.)  As  to  the  nature 
of  the  threats  employed,  the  language  of  the  section  is  very  general. 
They  may  be  printed,  written,  or  spoken.  (Kurtz  v.  Sjyen^e,  57 
L.  J.  Ch.  238  ;  58  L.  T.  438.)  They  may  be  addressed  to  the  public 
generally  (Barney  v.  United  Telephone  Co.,  28  Ch.  D.  394;  33 
W.  R.  576 ;  52  L.  T.  573),  or  to  the  customers  of  the  plaintiff  (John- 
son V.  Edge,  (1892)  2  Ch.  1 ;  61  L.  J.  Ch.  262),  or  to  the  customers 
of  his  licensees  (Burt  v.  Morgan,  3  Times  L.  R.  666),  or  even  to  the 
plaintiff  himself  (Driffidd,  &c.,  Co,  v.  Waterloo,  &c,,  Co,,  31  Ch.  D. 
638 ;  55  L,  J.  Ch.  391 ;  Kurtz  v.  Spence,  suprA  ;  Combined  Co.  v. 
Automatic  Weighing  Machine  Co.,  4:2  Ch.  D.  665;  68  L  J.  Ch. 
709).  They  may  be  published  "by  circulars,  advertisements,  or 
otherwise  " ;  and  the  last  two  words  are  not  to  be  limited  to  documents 
ejusdem  generis  with  circulars  or  advertisements,  but  will  include  a 
private  letter  written  in  answer  to  a  bond  fide  enquiry.  {Skinner  & 
Co.  V.  Shew  &  Co.,  (1893)  1  Ch.  413 ;  62  L.  J.  Ch.  196.)  If  the 
circular  or  letter  which  contained  a  threat  of  legal  proceedings  has 

M  2 
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never  been  qualified  or  withdrawD,  the  threat  will  be  held  to  be 
continued  (Per  Bacon,  V.-C,  in  Driffield  Co.  v.  Waterloo  Co.,  31 
Ch.  D.  at  p.  643.)  A  mere  general  warning  giving  notice  to  the  public 
that  the  issuer  holds  a  patent  and  intends  to  enforce  bis  l^al  rights 
under  it,  may  not  be  a ''  threat "  within  the  meaning  of  the  section  so 
long  as  it  is  not  pointed,  or  understood  to  be  pointed,  at  any  particular 
person  or  goods.  But  where  the  notice  is  clearly  aimed  at  the  plain- 
tiflf  or  at  the  plaintiff's  goods,  it  will  be  deemed  a  "  threat"  {John- 
son V.  Edge,  (1892)  2  Ch.  1 ;  61  L.  J.  Ch.  262 ;  explaining  the 
judgment  of  Bo  wen,  L.J.,  in  ChaUender  v.  Boyle,  36  CL  D.  at 
p.  441.)  It  is  not  necessary  that  the  threat  should  expressly  or  im- 
pliedly assert  that  the  defendant's  patent  had  been  already  iniringed ; 
it  is  sufficient  if  it  asserts  or  implies  that  certain  goods  which  the 
plaintiff  is  about  to  make  or  sell  will  be  infringements  of  the  defen- 
dant's patent.  (lb,)  To  assert  that  those  who  buy  and  sell  goods 
of  a  specified  kind  are  liable  to  legal  proceedings  is  a  sufficient 
threat  (Fusee  Vesta  Co.  v.  Bryant  is  May,  56  L.  T.  136 ;  4 
Reports  of  Patent  Cases,  191.)  ~  It  is  not  necessary  that  the  plaintiff 
should  be  named  or  referred  to  in  the  threatening  notices ;  if  his 
trade  is  injured  thereby,  he  is  "a  person  aggrieved,"  and  can  sue. 
And  the  threats  need  not  be  addressed  or  sent  to  the  plaintiff  him- 
self: "it  may  be  a  person  other  than  the  person  to  whom  the  threat 
is  issued,  who  is  'aggrieved'  by  that  threat  having  been  issued." 
(Per  Mathew,  J.,  in  Johnson  v.  Edge,  (1892)  2  CL  at  p.  6.) 

As  soon  as  the  plaintiff  has  established  that  the  defendant  pub- 
lished "threats  "  within  the  section,  it  is  for  the  defendant  to  prove 
that  the  acts  of  which  he  complained  in  such  threats  were  in  fact 
an  infringement  of  his  patent.  (Ungar  v.  Sv^g,  (1889)  6  Reports  of 
Patent  Cases,  337 ;  5  Times  L.  R  372.)  That  he  honestly  believed 
them  to  be  infringements,  though  they  are  not,  is  no  defence.  His 
bona  fides  is  immaterial  in  an  action  under  this  section.  Nor  can 
any  defence  of  privilege  be  raised.  (Skinner  &  Co.  v.  Shew  &  Co., 
(1893)  1  Ch.  413 ;  62  L.  J.  Ch,  196.)  The  only  defence  open  to  a 
defendant  who  has  not  commenced,  or  who  has  not  prosecuted  with 
due  diligence,  an  action  for  infringement  of  his  patent,  is  to  show 
that  the  statements  contained  in  his  threatening  notices  are  true. 
He  must  give  the  plaintiff  particulars  of  the  patents  which  he  alleges 
have  been  infringed.  (Union  Electrical  Power  Co.  v.  Electrical 
Power  SUyrage  Co,,  (C.  A.)  38  Ch.  D.  325 ;  36  W.  R  913 ;  59  L.  T. 
427.)  The  plaintiff  may,  if  he  thinks  fit,  attack  the  validity  of  the 
defendant's  patent,  whether  he  denies  or  admits  that  he  has  infrincred 
it     (ChaUender  v.  Boyle,  36  Ch.  D.  425 ;  56  L.  J.  Ch.  995    Kui-tz 
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V.  Spence,  (C.  A.)  36  Ch,  D.  770 ;  36  W.  R  438  ;  58  L.  T.  320.)  If 
he  decides  to  attack  it,  be  must  plead  that  the  defendant's  patent  is 
invalid  either  in  his  Statement  of  Claim  or  in  his  Reply  {Dowson  v. 
Droaophxyre  Co,,  Ld.,  12  Reports  of  Patent  Cases,  95) ;  and  he  must 
also  give  the  defendant  particulars  of  objections  such  as  a  defendant 
delivers  in  an  ordinary  infringement  action  under  the  46  &  47  Vict. 
c.  57,  8.  29  {Union  Electrical  Power  Co.  v.  Electrical  Power 
Storage  Co.,  supi^d ;  Law  v.  Aahworthy  (1890)  7  Reports  of  Patent 
Cases,  86);  for  the  onus  of  proving  the  invalidity  of  the  defendant's 
patent  lies  on  the  plain tiflF.    {Ungar  v.  Sugg,  suprd,) 

It  is  of  course  a  defence  to  an  action  under  this  section,  if  the 
defendant  can  show  that  he  has  commenced,  and  has  prosecuted  with 
due  diligence,  an  action  for  infringement  of  his  patent.    Proof  of 
this  takes  the  case  out  of  the  section  altogether,  even  although  the 
action  for  infringement  was  commenced  after  the  action  for  threats  ; 
so  that  the  plaintiff  had  a  good  cause  of  action  under  the  section 
at  the  date  of  his  writ     (Combined  Co.  v.  Automatic    Weighing 
Machine  Co.,  42  Ch.  D.  665  ;  58  L.  J.  Ch.  709 ;  Colley  v.  Hart,  44 
Ch.  D.  179 ;  59  L.  J.  Ch.  308.)     But  it  must  be  the  defendant  him- 
self  who   commences  the   infringement   action ;   an  action  by  his 
assignor,  the  original  patentee,  or  any  third  person,  will  not  avail 
him.     {Kennsington  Co.  v.  Lane  Fox   Co.,  (1891)  2  Ch.  673 ;   39 
W.  R.  650.)     The  action  need  not  be  brought  against  the  plain- 
tiff, provided  it  is  brought  against  some  one  who  is  alleged  to  have 
infringed  the  same  patent,  and  in  respect  of  substantially  the  same 
infringement,  as  that  referred  to  in  the   threats.     (Challender  v. 
Royle,  36  Ch.  D.  425 ;  56  L.  J.  Ch.  995 ;  Barrett  v.  Day ;  Lay  v. 
Foster,  43  Ch.  D.  435 ;  69  L,  J.  Ch  464.)     Nor  is  it  necessary  that 
the  defendant  should  succeed  in  his  action,  if  it  were  brought  bond 
fide.     (Colley  v.  HaH,  44  Ch.  D.  179 ;  59  L.  J.  Ch.  308.)    He  need 
not  prosecute  it  to  judgment  if  he  finds  that  it  will  fail.     But  the 
action  must  be  commenced  bond  fide  and  then  prosecuted  with  due 
diligence.    And  for  this  purpose  the  Court  will  have  regard  to  the 
time  of  issuing  the  threats,  and  not  the  time  when  the  defendant 
first  became  aware  of  the  acts  of  which  he  complains.     (Challender 
V.  Royle,  suprd.)     He  is  not  bound  to  apply  for  an  interim  injunc- 
tion in  his  action  for  infringement.    (Anderson  v.  Liebig,  &c.,  Co., 
45  L.  T.  767.)    He  may  wait  three  months  before  commencing  such 
an  action ;  but  a  year  is  too  long.     (Herrburger  v.  Squire,  5  Reports 
of  Patent  Cases,  581.)    Time  spent  in  honest  attempts  to  negotiate 
a  settlement  will  not  be  reckoned.      (Edlin  v.  Pneumatic  Tyre 
Agency,  10  Reports  of  Patent  Cases,  311.)     The  defendant  may 
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wait  to  see  the  statement  of  claim  in  the  threats  action ;  and  then 
counterclaim  in. that  action  instead  of  incarring  the  expense  of  a 
separate  action  for  infringement,  if  he  thinks  fit.  (Colley  v.  Hart, 
44  Ch.  D.  179 ;  59  L.  J.  Ch.  308.)  Although  this  may  be  a  proper 
course,  still  the  defendant  is  not  bound  to  assert  his  rights  by  a 
counterclaim ;  he  is  entitled  to  bring  a  separate  action  for  the  allied 
infringement  of  his  patent.  But  in  that  case  arrangements  ought  to 
be  made  to  consolidate  the  two  actions  or  to  stay  one  to  abide  the 
result  of  the  other.  {Ccrmhined  Co.  v.  Automatic  Weighing  Co.,  42 
Ch.  D.  665  ;  58  L.  J.  Ch.  709.) 

The  plaintiff  in  an  action  under  this  section  may  claim  both 
damages  and  an  injunction ;  and  he  may  obtain  both,  as  in  Skinner 
&  Co.  V.  Shew  &  Co.,  (1893)  1  Ch.  413 ;  62  L.  J.  Ch.  196.  But  as  a 
rule,  when  an  injunction  is  granted,  nominal  damages  only  will  be 
given ;  unless  there  be  clear  proof  of  substantial  damages,  such  as 
the  loss  of  a  customer  or  actual  suspension  of  business  in  consequence 
of  the  defendant's  threats.  (See  Driffield  Co.  v.  Waterloo  Co.,  31 
Ch.  D.  at  p.  644  ;  55  L.  J.  Ch.  at  p.  394.) 

So  far  I  have  dealt  with  the  trial  of  the  action.  If  the  plaintiff 
applies  before  trial  for  an  inte^nm  injunction  under  this  section,  a 
different  rule  prevails.  On  such  an  application  (which  should  not  be 
made  ex  parte)  the  onus  lies  on  the  plaintiff  to  prove  that  there  has 
been  no  infringement  on  his  part.  He  must  at  all  events  establish  a 
Xtrimd  facie  case  of  non-infringement  (The  dicta  to  the  contrary 
in  Widk^^  V.  Clarke,  56  L.  J.  Ch.  239  ;  35  W.  R.  245 ;  56  L.  T.  Ill, 
are  no  longer  followed ;  see  36  Ch.  D.  436.)  It  will  then  be  open  to 
the  defendant  to  file  affidavits  showing  that  there  has  in  fact  been  an 
infringement.  If  satisfactory  affidavits  to  that  effect  be  filed,  the 
Court  will  not  decide  the  question  of  infringement  on  that  appli- 
cation, but  will  refuse  to  grant  any  interim  injunction,  even  though 
the  defendant  declines  to  take  legal  proceedings  in  respect  of  such 
alleged  infringement.  (Barney  v.  United  Telephone  Co.,  28  Ch.  D. 
394 ;  33  W.  R.  576  ;  52  L.  T.  573.)  K,  however,  after  reading  the 
affidavits  on  both  sides,  the  plaintiff's  case  is  still  so  far  unimpaired 
that  if  the  evidence  remains  the  same  at  the  hearing  it  is  probable 
that  he  will  obtain  a  decree,  he  will  be  entitled  to  an  interim  in- 
junction.    (ChaUender  v.  Royle,  36  Ch.  D.  425 ;  56  L.  J.  Ch.  995.) 

IllvMrations. 

The  solicitors  to  the  defendants  sent  a  letter  to  the  plaintiffs,  alleging  an  in- 
fringement of  patents  claimed  by  the  defendants,  and  stating  that  unless  the 
plaintiffs  forthwith  discontinued  Bach  infiingeaient  legal  proceedings  would  be 
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taken.    The  defendants,  however,  did  not  follow  up  the  letter  hj  any  legal  pro- 
ceedings, and  admitted  at  the  trial  that  the  plaintiffs  had  not  infringed  the 
patents.  Hddf  that  the  plaintiffs  were  entitled  to  a  perpetual  injunction,  with  costs. 
Driffield,  de.,  Co.  v.   Waterloo,  cf?c.,  Co.,  (1886)  31   Ch.  D.  638;  66 
L.  J.  Ch.  391  ;  34  W.  R.  360  ;  64  L.  T.  210  ;  3  R.  P.  C.  46. 

The  plaintiff  and  the  defendant  independently  invented  the  same  process.  The 
defendant  completed  his  discovery  first,  hut  unfortunately  claimed  too  much  in 
his  specificatioii,  which  rendered  his  patent  invalid.  Before,  however,  this  in- 
validity was  known  to  either  party,  the  defendant  had  threatened  the  plaintiff 
with  legal  proceedings,  hoth  hy  letter  and  verhally  at  an  interview.  Eekewich,  J., 
declared  the  defendant's  patent  invalid,  and  granted  an  injunction  restraining  all 
such  threats,  and  ordered  the  defendant  to  pay  40«.  damages  and  costs  on  the 
higher  scale. 

Kurtz  V.  Spence,  57  L.  J.  CL  238  ;  58  L.  T.  438  ;  6  R.  P.  C.  161. 

The  plaintiff  supplied  nine  lamps  to  a  draper,  who  had  them  erected  in  front  of 
his  shop.  The  defendants  claimed  that  these  lamps  were  an  infringement  of  their 
patent ;  hut  took  no  legal  proceedings.  At  the  trial  the  lamps  were  produced, 
and  proved  not  to  he  any  infringement  The  defendants  then  set  up  that  the 
lamps  had  been  altered  since  their  representative  had  seen  them.  The  jury  found 
this  issue  also  in  ilEivour  of  the  plaintiff.    Damages  £fiOO. 

Ungar  v.  Sugg  do  Co.,  6  Times  L.  R.  372  ;  6  Reports  of  Patent  Cases, 
337  ;  9  id.  113. 

The  defendant  issued  a  circular  stating  that  the  plaintiff  was  infringing  his 
trade-mark  and  his  patent,  and  threatening  proceedings  against  all  persons  who 
retailed  the  goods  alleged  to  be  infringements^  The  plaintiff  issued  a  writ  under 
8.  32  of  the  46  &  47  Ylct.  c.  67,  and  applied  for  an  vnterim  injunction.  He 
satisfied  the  Court,  on  the  balance  of  evidence,  that  he  was  not  infringing  the 
defendant's  patent.  The  defendant  had  brought  no  action  for  infringement. 
Chitty,  J.,  granted  an  injunction  restraining  the  threats,  so  far  as  they  related  to 
the  patent,  till  trial  or  further  order.  No  order  as  to  threats  relating  to  the 
trade-mark. 

Colley  V.  Eourt,  (1888)  6  Reports  of  Patent  Cases,  17. 

The  defendant  held  a  patent  for  a  '*  tap  union  "  for  connecting  loose  pipes  with 
tape.  The  plaintiff  subsequently  obtained  a  patent  for  a  similar  invention,  which 
he  sold  to  many  plumbers,  among  others  to  the  Manchester  Plumbing  Co.,  who 
retailed  them  to  their  customers.  The  defendant  then  issued  a  notice  to  the 
public  stating,  in  general  terms,  that  it  had  come  to  his  knowledge  that  certain  of 
his  patents  were  being  infringed,  and  that  his  solicitor  had  instructions  to  take 
proceedings  against  all  infringers.  The  plaintiff  then  commenced  this  action  for 
threats ;  and  the  defendant,  four  days  afterwards,  but  before  the  writ  in  this 
action  was  served  on  him,  issued  a  writ  against  the  Manchester  Plumbing  Co.  for 
infringement.  Held,  that  the  defendant's  action  was  an  answer  to  an  application 
for  an  interim  injunction,  and  further,  that,  if  honestly  prosecuted  with  reasonable 
diligence,  it  would  take  the  case  out  of  the  section  altogether. 

ChMender  v.  IUa/U,  36  Ch.  D.  426 ;  66  L.  J.  Ch.  995 ;  36  W.  R.  367  ; 
67  L.  T.  734  ;  4  R  P.  C.  363. 

The  plaintiff  and  the  defendant  were  rival  manufacturers  of  "blue."  The 
defendant  enclosed  in  his  boxes  of  "  blue  "  the  following  circular,  signed  by  his 
solicitors : — **  Notiee  to  Qrocers  and  others.  Informati<m  of  extensive  violation  of 
Mr.  WiUiam  Edge's  patent  rights  has -been- received.    All  parties  are  warned  not 
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to  infringe  these  rights"  Sabeeqnentlj,  however,  the  defendimt  conaented  to  his 
patent  being  reToked.  EM,  that  the  circular  was  a  ^threat,"  and  that  the 
plaintiff  was  **  a  person  aggrieTed  "  thereby.  No  injnnction,  the  defendant  having 
given  an  nndertaking  that  the  circolar  should  not  be  issued  or  used  again. 
Imioijj  as  to  damages,  to  be  assessed  by  an  Official  Beferee. 

/o&fuofi  ▼.  Edge,  (C.  A.)  (1892)  2  Ch.  1 ;  61  L.  J.  Ch.  262  ;  40  W.  B. 

437  ;  66  L.  T.  44 ;  9  B.  P.  C.  144. 
Both  Barrett  and  Day  owned  patents  :  each  granted  Foster  an  exclusive  license 
under  his  patent  Then  Day  sued  Foster  for  infringing  Day's  patent  by  selling 
Barrett's  gooda  Subsequently  Barrett  sued  Day  for  **  threats  "  under  this  section. 
Held,  that  Day's  action  against  Foster  was  an  answer  to  Barrett's  action  against 
Day,  and  took  the  case  out  of  the  section  altogether. 

Barrett  v.  Day,  Day  v.  Foster,  43  Ch.  D.  435  ;  59  L.  J.  Ch.  464 ;  38 

W.  R  362 ;  62  L.  T.  697  ;  7  R.  P.  C.  54 
The  plaintiffs  and  the  defendants  were  rival  manufisctnrers  of  photographic 
cameras.  The  London  Stereoscopic  Company  dealt  with  both.  The  plaintifis 
offered  that  company  a  new  portable  camera,  for  which  they  had  just  filed  a  pro- 
vibioual  specification.  The  company  thought  it  right  before  purchasing  this  camera 
to  send  it  to  the  defendants,  and  ask  whether  they  ''  thought  that  it  in  any  way 
encroached  upon  their  rights."  The  defendants  replied  that  it  was  **  undoubtedly 
in  our  opinion  an  infringement,"  and  that  they  were  prepared  to  stop  the  sale  of 
it,  if  it  were  placed  upon  the  market  It  was  placed  upon  the  market ;  the  defen- 
dants took  no  proceedings  ;  but  the  company,  in  consequence  of  the  defendants' 
letter,  refused  for  two  seasons  to  purchase  a  single  one  of  the  plaintiffs'  new 
cameras.  Held,  that  the  defendants'  letter  was  a  "  threat ; "  that  in  an  action 
under  this  section  no  defence  can  be  raised  that  the  defendants  had  acted  band 
Ude,  or  on  a  privileged  occasion :  and  that  the  plaintiffs  were  entitled  to  an  in- 
junction and  to  damages,  which  were  subsequently  assessed  at  X700. 

Skinner  dc  Co,  v.  Shew  d:  Co,,  (1893)  1  Ch.  413 ;  62  L.  J.  Ch.  196  ;  41 

W.  R.  217  ;  67  L.  T.  696 ;  2  R.  179  ;  9  R.  P.  C.  406  ;  (1894)  2  Ch. 

681 ;  63  L.  J.  Ch.  826 ;  71  L.  T.  110 ;  8  R  465  ;  10  R.  P.  C.  1. 


V.  Other  Trade  Libels. 

There  are  many  other  cases  in  which  words  produce 
special  damage  to  the  plaintifi  in  his  business  without  in  any 
way  affecting  either  his  personal  or  his  professional  reputa- 
tion ;  and  for  such  words,  if  spoken  without  lawful  occasion, 
an  action  on  the  case  will  lie,  provided  the  damage  be  the 
necessary  or  probable  consequence  of  the  words. 

lUustrationa. 

The  County  Herald  printed  and  pubHshed  that  the  plaintiff  had  ceased  to  carry 
ou  his  business  of  engineer  and  boiler-maker,  and  that  the  firm  of  Ratcliffe  &  Sons 
no  longer  existed.    This  statement  was  untrue^  and  the  plaintiffs'  business  feU  off 
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in  coDsequence.  The  jaiy  found  that  the  words  did  not  reflect  upon  the  plaintiffs' 
character,  and  were  not  libellous ;  that  they  were  not  published  boTi4  fide  ;  and 
that  the  plaintiffo'  business  suffered  injury  to  the  extent  of  ;£120  from  their 
publication.    Judgment  for  the  plaintiff  for  j£120  damages  with  costs. 

Ratdiffe  v.  Evans,  (1892)  2  Q.  B.  624 ;  61  L.  J.  Q.  B.  535  ;  40  W.  R. 
578  ;  66  L.  T.  794 ;  56  J.  P.  837. 
The  plaintiff  and  the  defendant  were  architects,  who  formerly  carried  on 
bu^iiness  in  partnership,  and  as  such  they  joined  in,  designed,  and  supervised  the 
construction  of  many  important  buildings  in  London.  Immediately  after  the 
dissolution  of  their  partnership  the  defendant  circulated  photographs  of  these 
buildings,  with  the  words  below:  ''Designed  by  Thomas  Archer,  F.R.I.B.A.," 
omitting  all  reference  to  the  plaintiff.  Held,  that  no  action  lay ;  for  the  omission 
of  the  plaintiff's  name  was  no  libel  on  him ;  and  there  was  no  slander  of  title ; 
and  no  special  damage. 

Grem  v.  ilrc^,  7  Times  L.  R.  542. 
A  prize  was  offered  for  the  best  sewing  machine.    Both  pUdntifband  defendants 
competed,  and  the  plaintiffs  won  it.    Then  the  defendants  falsely  advertised  that 
they  had  won  it.    This  would  now  be  held  actionable,  if  plaintiffs  could  show  a 
loss  of  business  in  consequence  of  the  defendants'  advertisement 

Singer  Manufacturing  Co,  v.  Domestic  Sewing  Machine  Co.,  49  Georgia 
Rep.  70  ;  15  Amer.  Rep.  674. 
There  are  two  kinds  of  Australian  hardwood,  "  karri "  and  ''  jarrah."    The 
plaintiffis  dealt  in  "jarrah"  only  :  the  defendants  dealt  in  both.    The  defendants 
advertised  that  they  were  ^  the  only  importers  of  both ;  "  and  two  learned  judges 
held  that  this  advertisement  might  be  taken  to  mean  that  the  plaintiffs  did  not 
deal  in  either,  and  that  if  so  it  might  be  a  trade  libel.    Grantham,  J.,  dissented. 
Jarrahdale  Timber  Co.  v.  TemperUy  db  Co.,  11  Times  L.  R.  119. 
An  unfair  and  misleading  report  of  previous  litigation  between  the  parties  may 
be  a  trade  libel,  though  it  does  not  reflect  on  the  personal  character  of  the 
plaintiff;  and  as  such  it  will  be  restrained  by  an  injunction,  if  it  has  in  fact 
caused  damage  to  the  plaintiff!    For  the  defendant  must  have  known  that  what 
he  published  was  false,  and  that  is  strong  evidence  of  malice. 

Hay  ward  db  Co.  v.  Hayioard  cfc  Son,  34  Ch.  D.  198 ;  56  L.  J.  Ch.  287 ; 

35W.  R.392;  65  L.  T.  729. 
Liebig's  Extract  of  Meat  Co.,  Ld.  v.  Anderson,  55  L.  T.  206. 
To  urge  the  secretaries  of  all  co-operative  societies  not  to  deal  with  the  plaintiffs 
and  to  do  all  they  can  to  persuade  others  not  to  deal  with  the  plaintifls  is  a  trade 
libel,  which  will  be  restrained  by  injunction. 

Pink  V.  Federation  of  Trades  Unions,  67  L.  T.  258. 
And  see  Trollope  dk  Sons  v.  London  BwUding  Trades  Federation,  72 
L.  T.  342 ;  11  Times  L.  R.  228,  280. 


CHAPTER   VI. 

PUBLICATION. 

Publication  is  the  communication  of  the  defamatory 
words  to  some  third  person  or  persons.  It  is  essential  to 
the  plaintiffs  case  that  the  defendant's  words  should  be 
expressed ;  the  law  permits  us  to  think  as  badly  as  we 
please  of  our  neighbours,  so  long  as  we  keep  our  uncharit- 
able thoughts  to  ourselves.  Merely  composing  a  libel  is  not 
actionable  unless  it  be  pubUshed.  And  in  a  civil  proceed- 
ing it  is  no  publication  if  the  words  are  only  communicated 
to  the  person  defamed ;  for  that  cannot  injure  his  reputa- 
tion. A  man's  reputation  is  the  estimate  in  which  others 
hold  him  ;  not  the  good  opinion  which  he  has  of  himself. 
The  communication,  whether  it  be  in  words,  or  by 
signs,  gestures,  or  caricature,  must  be  intelligible  to  and 
understood  by  some  third  person.  If  the  words  used  be  in 
the  vernacular  of  the  place  of  publication,  it  will  be  presumed 
that  such  third  person  understood  them,  imtil  the  contrary 
be  proved.  And  it  will  be  presumed  that  he  understood 
them  in  the  sense  which  such  words  properly  bear  in  their 
ordinary  signification,  unless  some  reason  appear  for  assign- 
ing them  a  different  meaning. 

The  publication  of  a  slander  involves  only  one  act  by  the 
defendant ;  he  must  speak  the  words,  so  that  some  third 
person  hears  and  understands  them.  But  the  publication 
of  a  libel  is  a  more  composite  act.  First,  the  defendant 
must  compose  and  write  the  libel;  next,  he  must  hand 
what  he  has  written,  or  cause  it  to  be  delivered,  to  some 
third  person ;  then  that  third  person  must  read  and  under- 
stand its  contents  ;  or,  it  may  be  that,  after  composing  and 
writing  it,  the  defendant  reads  it  aloud  to  some  third  person, 
who  listens  to  the  words  and  understands  them  :  in  this  case 
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the  same  act  may  be  both  the  uttering  of  a  slander  and  the 
publication  of  a  libel.  And  even  when  the  defendant  is 
not  himself  the  author,  writer,  or  printer  of  a  libel,  or  in 
any  way  connected  with  or  responsible  for  its  being  com- 
posed  or  written  or  printed,  stUl  he  may  be  Uable  as  its 
publisher.  But  to  make  him  so  liable,  three  things  must 
concur  :  first,  the  defendant  must  receive  the  libel  and  read 
it  for  himself,  or  in  some  other  way  become  aware  that 
it  is,  or  probably  may  be,  a  libel ;  next,  he  must  deliver  it 
to  some  third  person ;  and  then  that  third  person  must  read 
it  or  hear  and  understand  its  contents.  For  in  this  case, 
if  the  defendant  can  prove  that  he  was  wholly  ignorant  of 
the  contents  of  the  document,  and  had  no  reason  to  sup- 
pose that  it  was  likely  to  contain  libellous  matter,  he 
will  escape  liability,  because  he  has  not  consciously  pub- 
lished a  libel.  And  again,  if  the  person  to  whom  he  delivers 
it  never  reads  it  or  hears  it  read,  the  reputation  of  the 
plaintiff  is  in  no  way  injured  by  any  act  of  this  defendant. 

Every  publication  of  a  libel  is  a  distinct  and  separate 
act,  and  a  distinct  and  separate  cause  of  action.  For  the 
defendant  always  has  it  in  his  power  to  restrict  the  number 
of  persons  to  whom  he  will  publish  a  libel — he  may  show 
it  or  hand  it  to  as  many  or  as  few  as  he  pleases ;  and  each 
time  that  he  chooses  to  publish  it  he  commits  a  fresh  tort. 
But  the  uttering  of  a  slander  is  one  act  and  one  cause  of 
action,  whether  one  person  or  one  hundred  persons  heard 
the  words.  The  words  are  published  at  once  to  all  who 
happen  to  be  within  earshot,  though  the  defendant  may  not 
know  how  many  such  there  be.  If,  therefore,  the  plaintiff 
has  recovered  damages  for  that  slander  on  the  footing  that, 
say,  three  bystanders.  A.,  B.,  and  C,  alone  heard  it,  and  sub- 
sequently he  discover  that  D,,  E.,  and  F.,  also  heard  the 
same  words,  he  cannot  bring  a  second  action  for  the  publi- 
cation to  D.,  E.,  and  F.,  for  it  is  the  same  tort.  But  if  a 
libel  be  published  first  to  A.  and  then  to  B.,  two  separate 
actions  lie,  although  the  two  publications  may  be  part  of 
one  transaction ;  and  judgment  in  an  action  brought  for 
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the  publication  to  A.  would  be  no  bar  to  a  second  action 
claiming  damages  for  the  publication  to  B.  So,  too,  if  the 
publication  of  the  libel  to  A.  were  privileged,  this  would 
afford  no  defence  in  the  second  action,  which  is  based  on  '■■ 
the  publication  to  B.  Whereas,  in  the  case  of  slander,  if 
it  was  the  defendant's  duty  to  speak  when  and  where  he 
did,  his  utterance  is  privileged,  however  many  persons 
heard  his  words.  {Pittard  v.  Oliver,  (1891)  1  Q.  B.  474;  ; 
CO  L.  J.  Q.  B.  219.) 

The  onus  Ues  on  the  plaintiff  to  prove  pubUcation ;  he 
must  prove  a  pubUcation  by  the  defendant ;  and  such  publi- 
cation must,  of  course,  be  prior  to  the  date  of  the  WTit. 

Although  husband  and  wife  are  generally  to  be  considered  one 
person  in  actions  of  tort  as  well  as  of  contract  {Phillips  v.  Bamet, 
1  Q.  B.  D.  436),  still  the  plaintiff's  wife  is  sujBSciently  a  third  person 
to  make  a  communication  to  her  of  words  defamatory  of  her  husband 
a  publication  in  law,  {Wenman  v.  Ash,  13  C.  B.  836;  22  L.  J. 
C.  P.  190 ;  1  C.  L.  R.  592 ;  17  Jurist,  579 ;  Jones  v.  WiUiavu, 
1  Times  L.  R  572.)  And  it  is  submitted  that  similai'ly  a  com- 
munication to  the  husband  of  a  charge  against  his  wife  is  a  sufficient 
publication.  The  doubt  suggested  by  Jervis,  C.J.,  in  Wenman  v. 
Ash  must  mean  that  he  considered  a  communication  to  the  husband 
of  a  report  prejudicial  to  his  wife  was  prirnd  facie  privileged  as  being 
a  friendly  act;  not  that  it  was  no  publication.  To  communicate  to 
a  wife  a  charge  or  complaint  against  her  husband  is  not  a  friendly 
act^  and  is  not  privileged.     {Jon£s  v.  Williams,  sujyrd.) 

In  the  converse  case  of  the  defendant  and  his  wife  a  different  rule 
prevails.  Communications  between  husband  and  wife  are  "  held ' 
sacred."  (Per  Manisty,  J.,  20  Q.  B.  D.  at  p.  639.)  They  are  clearly 
privileged.  And,  further,  it  has  now  been  decided  that,  in  cases 
apart  from  the  Manied  Women's  Property  Acts,  there  is  in  law  no 
publication,  where  the  words  merely  pass  between  husband  and  wife. 
(Wennhak  v.  Morgan,  20  Q.  B.  D.  635;  57  L.  J.  Q.  B.  241;  36 
W.  R.  697 ;  59  L.  T.  28 ;  52  J.  P.  470 ;  citing  with  approval  an 
American  case  of  TrumbvZl  v.  Gibbons,  3  City  Hall  Recorder,  97.) 
And  in  England  it  was  decided  in  Jones  v.  Thomas,  34  W.  R.  104 ; 
53  Lt  T.  678 ;  50  J.  P.  149,  that  the  fact  that  defendant's  wife  was 
present  on  a  privileged  occasion,  and  heard  what  her  husband  said, 
would  not  take  away  the  privilege,  so  long  as  her  presence,  though 
unnecessary,  was  not  improper. 
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lUuatrations. 


To  ahont  defamatory  words  on  a  desert  moor  where  no  one  can  bear  yoii,  is  not 
a  publication  ;  but  if  anyone  chances  to  hear  you,  it  is  a  publication,  although  you 
thought  no  one  was  by. 

To  utter  defamatory  words  in  a  foreign  language  is  not  a  publication,  if  no  one 
present  understands  their  meaning ;  but  if  defamatory  words  be  written  in  a 
foreign  language,  there  will  be  a  publication  as  soon  as  ever  the  writing  comes 
mto  the  hands  of  anyone  who  does  understand  that  language,  or  who  gets  them 
explained  or  translated  to  him. 

If  defamatory  words  be  spoken  in  English  when  the  only  person  present  besides 
the  plaintiff  is  a  Gkrman  who  does  not  understand  English,  this  is  no  publication. 
Euriert  v.  Wdnes,  27  Iowa,  134. 
Sending  a  letter  through  the  post  to  the  plaintiff,  properly  addressed  to  him, 
and  fastened  in  the  usual  way,  is  no  publication  :  and  the  defendant  is  not 
answerable  for  anything  the  plaintiff  may  choose  to  do  with  the  letter  after  it  has 
once  safely  reached  his  hands. 

Barrow  v.  Lewellin^  Hob.  62. 
In  an  American  case  the  plaintiff,  after  so  receiving  a  libellous  letter  from  the 
defendant,  sent  for  a  friend  of  his  and  also  for  the  defendant ;  he  then  repeated 
the  contents  of  the  letter  in  their  presence,  and  asked  the  defendant  if  he  wrote 
that  letter ;  the  defendant,  in  the  presence  of  the  plaintiffs  friend,  admitted  that 
he  had  written  it.    Held,  no  publication  hy  the  defendant  to  the  plaintiffs  friend. 
Fonmlle  v.  Nease,  Dudley,  S.  C.  303. 
But  it  is  otherwise  if  a  message  be  sent  to  the  plaintiff  by  telegraph  ;  the  con- 
tents of  the  telegram  are  necessarily  communicated  to  all  the  clerks  through  whose 
hands  it  passes.    So  with  a  postcard. 

Whitfield  and  others  v.  S.  E,  Ry,  Co,,  E.  B.  &  E.  115  ;  27  L.  J.  Q.  B. 

229  ;  4  Jur.  N.  S.  688. 
Williamson  v.  Freer,  L.  R.  9  C.  P.  393  ;  43  L.  J.  C.  P.  161  ;  22  W.  R. 

878  ;  30  L.  T.  332. 
Robinson  v.  Jones^  4  L.  R  Ir.  391. 
^iih  V.  Oroeker,  5  Times  L.  R.  441. 
Merely  to  be  in  possession  of  a  copy  of  a  libel  is  no  crime,  unless  some  publica- 
tion thereof  ensue. 

R  V.  Beere,  Garth.  409  ;  12  Mod.  219  ;  Holt,  422  ;  2  Salk.  417,  643  ; 

1  Ld.  Raym.  414. 
And  see  11  Hargrare's  St  Tr.  322,  sub.  Entick  v.  Carrington,  and 
John  Larnh^s  Case,  9  Rep.  60,  post,  p.  177. 
But  the  delivery  of  a  manuscript  to  a  printer  to  be  printed  is  a  sufficient  publi- 
cation if  any  copies  be  printed  ;  even  though  the  author  repent  and  suppress  all 
the  copies  printed.    For  the  compositor  must  hear  it  read. 

Baldwin  v.  Elphinston,  2  W.  Bl.  1037. 
[This  may  be  considered  a  somewhat  harsh  decision,  as  the  compositor  does  not 
attend  to  the  substance  of  the  manuscript,  but  sets  it  up  in  type  mechanically  ; 
but  it  has  recently  been  acted  on  in  America. 

Trumbull  v.  Gibbons,  3  City  Hall  Recorder,  97. 

And  see  Watts  v.  Eraser  and  another,  7  Ad.  &  E.  223 ;  6  L.  J.  K,  B. 
226;  7  C.  &  P.  369;  1  M.  &  Rob.  449;  2  N.  &P.  157  ;  1  Jur. 671 ; 
W.  W.  &  D.  461.] 
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Sending  a  libellous  letter  or  speaking  defamatory  words  to  the  plaintifTs  agent 
or  solicitor  ia  a  sufficient  publication  to  a  third  person. 
Tu8on  V.  Evansy  12  A.  &  £.  733. 
Huntley  v.  Wardy  1  F.  &  F.  552  ;  6  C.  B.  N.  S.  614  ;  6  Jur.  N.  S. 

18. 
Hancock  v.  Cote,  2  F.  &  F.  711. 
Stevens  v.  Kitchener,  4  Times  L.  R.  169. 
Where  the  defendant  wrote  a  letter  to  the  plaintiff  himself,  hut  read  it  to  a 
friend  before  posting  it»  this  was  held  a  publication  to  the  friend. 
Snyder  v.  Andreios,  6  Barbour  (New  York),  43. 
McGorribs  v.  Tattle,  6  Blackford  (Indiana),  431. 
So  where  the  defendant,  before  posting  the  letter  to  the  plaintiff,  had  it  copied. 
Held,  a  publication  by  the  defendant  to  his  own  clerk  who  copied  it 
Keene  v.  Ruff,  1  CJlarke  (Iowa),  482. 
The  managing  director  of  the  defendant  company  dictated  a  letter,  containing 
words  defamatory  of  the  plaintiffis,  to  a  shorthand  clerk,  who  transcribed  it  by  a 
type- writing  machine.    This  type- written  letter  was  then  signed  by  the  mauagiug 
director,  and  having  been  press-copied  by  the  office  boy,  was  sent  direct  to  the 
plaintiffs'  office.    This  was  held  by  the  Court  of  Appeal  to  be  a  publication  both 
to  the  type-writer  and  the  office  boy. 

Pullman  and  another  v.  Hill  <Sc  Co.,  (1891)  1  Q^  R  624 ;  60  L.  J. 
Q.  B.  299  ;  39  W.  R.  263  ;  64  L.  T.  691. 

I  have,  of  course,  cited  the  decision  of  the  Court  of  Appeal  in 
PvUman  aiftd  another  v.  Hill  &  Co.  as  a,  binding  authority.  But, 
with  all  respect  to  the  learned  judges,  I  venture  to  suggest  a  doubt 
as  to  the  correctness  of  their  decision  on  this  portion  of  the  case. 
Dictating  to  a  shorthand  clerk  words  which  that  shorthand  clerk 
takes  down  in  writing  is  not  publishing  a  libel  to  the  shorthand 
clerk.  •  No  libel  is  yet  in  existence.  Such  dictation  may  be  an 
actionable  slander — indeed,  in  Pullman  and  another  v.  Hill  <t 
Co.  it  was  so ;  but  the  fact  that  the  spoken  words  are  intended 
to  be  written  down  after  they  are  uttered  does  not  make  their 
utterance  the  publication  of  a  libel.  Then,  again,  after  the 
spoken  words  were  taken  down  in  shorthand,  and  copied  out  in 
type-writing,  the  manager  signed  the  type- written  document  and 
handed  it  to  the  oflSce  boy  to  be  press-copied.  Is  this  a  publi- 
cation ?  I  think  the  attention  of  the  Court  was  not  called  to  the  fact 
that  press-copying  is  a  purely  mechanical  process.  The  office  boy 
would  not  read  a  word  of  the  letter ;  he  would  merely  put  it  in  the 
press  and  pass  a  roller  over  it.  Surely  there  was  no  publication  by 
the  manager  to  the  office  boy,  unless  the  latter  made  himself  ac- 
quainted with  the  contents  of  the  document  which  was  handed  to 
him.  It  would  be  otherwise  if  he  had  copied  it  out  by  hand,  as  this 
would  involve  his  reading  the  words  which  he  was  copying. 
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The  plaintiff  must  prove  a  publication  by  the  defendant 
in  fact  A  libel  is  deemed  to  be  published  as  soon  as  the 
manuscript  has  passed  out  of  defendant's  possession  (per 
Holroyd,  J.,  in  R  v.  Burdett,  4  B.  &  Aid.  143),  unless  it 
comes  directly  and  unread  into  the  possession  and  control 
of  the  plaintiff.  That  some  third  person  had  the  oppor- 
tunity of  reading  it  in  the  interval  is  not  sufficient,  if  the 
jury  are  satisfied  that  he  did  not  in  fact  avail  himself 
thereof ;  even  though  it  is  clear  that  the  defendant  desired 
and  intended  publication  to  such  third  person. 

lUustrationa, 

A  letter  is  publifihed  as  soon  as  posted,  and  in  the  place  where  it  is  posted,  if  it 
is  ever  opened  anywhere  by  any  third  person. 

Ward  V.  ^iihy  6  Bing.  749  ;  4  M.  &  P.  596;  4  C.  &  P.  302. 

Clegg  v.  Laff^,  3  Moore  &  Scott,  727  ;  10  Bing.  250. 

Warren  v.  JFcwren,  4  Tyr.  850  ;  1  C.  M.  &  R.  260. 

Skipl&y  V.  Todhunter,  7  C.  &  P.  680. 
The  defendant  wrote  a  letter  and  gave  it  to  B.  to  deliver  to  the  plainti£f.    It 
was  folded,  but  not  sealed.    R  did  not  read  it ;  but  conveyed  it  direct  to  the 
plaintiff.    Held,  no  publication. 

Clutterlmck  v.  Chaffers^  1  Stark.  471. 

Day  V.  Bream,  2  Moo.  &  Rob.  54. 
The  defendant  threw  a  sealed  letter  addressed  to  the  plaintiff,  ^*  or  C.,''  into  M.'8 
encloeore.    M.  picked  it  up  and  delivered  it  unopened  to  the  plaintiff  himself, 
who  alone  was  libelled.    No  publication. 

Fonville  v.  Necuey  Dudley,  S.  0.  303  (American). 
The  defendant  resolved  to  murder  A.  and  then  shoot  himself :  he  wrote  a 
libelloas  paper  stating  his  reasons  for  committing  the  crime,  which  he  hoped 
would  be  found  on  his  dead  body  and  published  to  all  the  world.  He  shot  at  A. 
and  wounded  him ;  but  was  arrested  before  he  could  shoot  himself.  He  was 
taken  to  the  police-station  and  searched,  and  the  paper  found  on  him  by  a 
sergeant  of  police,  who  subsequently  read  it  aloud  at  the  trial,  to  prove  that  the 
crime  was  committed  deliberately.  It  was  copied,  into  many  newspapers. 
Mathew,  J.,  expressed  the  opinion  that  there  was  no  publication  by  the  defendant ; 
the  sergeant  was  not  his  agent 

Jacobs  V.  Lindvs,  June  27th,  1894  (unreported). 
Posting  up  a  libellous  placard  and  taking  it  down  again  before  anyone  could 
read  it,  is  no  publication ;  but  if  it  was  exhibited  long  enough  for  anyone  to 
read  it,  then  defendant  must  satisfy  the  jury  that  no  one  actually  did  read  it. 

2  Starkie  on  Libel,  p.  16,  note  n. 

So  It  is  no  defence  that  the  third  person  was  not  in- 
tended to  overhear  the  slander  or  to  read  the  libel,  if  in 
fact  he  has  done  so.     An  accidental  or  inadvertent  commu- 
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nication  is  a  sufficient  publication,  if  it  be  occasioned  by  any 
act  or  default  of  the  speaker  or  writer.  It  is  otherwise  if 
it  be  occasioned  by  the  wrongful  act  of  some  third  person. 

UluLstrations. 

I  slander  the  plaintiff,  believing  I  am  alone  in  the  room  with  him.  Bnt  I 
speak  so  loadlj  that  his  clerk  in  the  oHter  office  hears  what  I  say.  This  is  a 
publication  by  me  to  the  plaintiffs  clerk.    It  is  my  fault  that  I  spoke  so  loud. 

I  write  libellous  words  on  a  postcard  and  address  it  to  the  plaintiff.  They  are 
read  by  the  postman  and  by  the  plaintiff's  servant.  This  is  a  publication  by 
me  to  them.    I  should  not  have  used  a  postcard. 

1  write  a  libel  and  fasten  it  up  in  an  envelope ;  I  direct  it  to  the  plaintiff, 
and  send  it  to  him  by  hand.  My  messenger  wrongfully  breaks  the  envelope 
open  and  reads  the  libeL    This  is  no  publication  by  me. 

I  write  a  libel  and  leave  it  about  on  the  top  of  the  desk  in  my  study,  so  that 
it  will  catch  the  eye  of  any  chance  visitor.  A  visitor  is  shown  into  the  room  in 
my  absence ;  he  sees  the  libel  there  and  reads  it  This,  it  is  submitted,  is  a  pub- 
lication of  the  libel  by  me  to  that  vintor.    I  am  to  blame  for  leaving  it  about 

"  If  the  writer  of  a  letter  locks  it  up  in  his  own  desk,  and  a  thief  comes  and 
breaks  open  the  desk  and  takes  away  the  letter  and  makes  its  contents  known,  I 
should  eay  that  would  not  be  a  publication."    Per  Lord  Esher,  M.R,  in 
Pullman  and  another  v.  EiU  dfe  Co.,  (1891)  1  Q.  B.  at  p.  627. 
And  see  Weir  v.  Sou,  6  Alabama,  881. 
The  printers  of  a  newspaper  made  a  mistake  in  setting  up  the  type;  they 
placed  the  name  of  the  plaintifTs  firm  last  among  the  '*  Bankruptcies  "  instead  of 
first  among  the  '*  Dissolutions  of  Partnership ; "  and  the  proprietors  had  to  pay 
;£50  damages. 

Skepheard  v.  Whitaker,  L.  R.  10  C.  P.  502 ;  32  L.  T.  402. 
StvJbhs  V.  Marshy  15  L.  T.  312. 
Where  the  defendant  knew  that  the  plaintiflTs  letters  were  always  opened 
by  his  clerk  in  the  morning,  and  yet  sent  a  libellous  letter  addressed  to  the 
plaintiff,  which  was  opened  and  read  by  the  plaintiff's  clerk  lawfully  and  in  the 
usual  course  of  business,  held,  a  publication  by  the  defendant  to  the  plaintiff's  clerk. 
Delacroix  v.  Thevenoty  2  Stark.  63. 
There  were  five  partners  in  the  firm  of  Pullman  &  Co. ;  two  of  them  owned 
some  land  as  their  private  property.     The  defendant  had  a  dispute  with  these  two 
about  a  hoarding  on  the  land.    The  firm  had  nothing  to  do  with  the  land,  and 
no  concern  with  the  dispute.    The  defendant  addressed  a  letter  to  "Messrs. 
Pullman  &  Co.,''  at  their  business  address;  and  it  was  opened  there  in  the 
ordinary  course  of  business  by  a  clerk  who  had  authority  to  open  letters  addressed 
■to  the  firm.    The  defendant  believed  the  two  Messrs.  Pullman,  whom  he  knew, 
to  be  sole   partners  in  the  firm.    He  did  not,  therefore,  address  the  letter  to 
them  personally,  or  mark  it  "  Private."    Hetd^  a  publication  by  the  defendant 
to  the  clerk  of  the  firm. 

Pullman  and  another  v.  HiU  cfc  Co.,  (1891)  1  Q.  B.  524  ;  60  L.  J.  Q.  R 

299;  39  W.  R  263;  64  L.  T.  69. 
BoxHus  V.  Goblet  Freres  and  others,  (1894)  1  Q.  B.  842;  63  L.  J.  Q.  B. 
401 ;  42  W.  R.  392;  TO  L.  T.  368 ;  58  J.  P.  670. 
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The  defendant  by  mistake  directed  and  posted  a  libellons  letter  to  the  plaintiffB 
employer  instead  of  to  the  plaintiff  himself.    Held,  a  pablication. 
Fox  V.  Broderieky  14  Ir.  C.  L.  Rep.  453. 
The  defendant  by  mistake  placed  a  letter  he  had  written  to  A.  in  an  envelope 
addressed  to  B.,  who  received  and  read  it.    Hdd,  a  publication  by  the  defen- 
dant to  K 

Tampwn  v.  Datkwood,  11  Q.  B.  D.  43;  52  L.  J.  Q.  B.  425;  48  L.  T. 
943;  48  J.  P.  55. 
Rev.  Samnel  Paine  sent  his  servant  to  his  study  for  a  certain  paper  which 
he  wished  to  show  to  Brereton ;  the  servant  by  mistake  brought  a  libellous 
epitaph  on  Queen  Mary,  which  Paine  inadvertently  handed  to  Brereton,  sup- 
posing it  to  be  the  paper  for  which  he  sent;  and  Brereton  read  it  aloud  to 
Dr.  Hoyle.  This  would  probably  be  deemed  a  publication  by  Paine  to  Brereton 
in  a  dvil  case  (Note  to  Mayne  v.  Fletcher^  4  Mann.  &  By.  312) ;  but  would  not 
be  sufficient  in  a  criminal  case. 

R  V.  Paim,  (1695)  5  Mod.  167  ;  Carth.  405 ;  Comb.  358. 
For  in  a  criminal  case  it  is  essential  that  there  should  be  a  guilty  intention. 
B.  ▼.  Lord  Abingdon,  1  Esp.  228. 
See  also  Brett  v.  Wataon,  20  W.  R.  723. 
Blake  v.  Stewms,  4  F.  &  F.  232 ;  11  L.  T.  543. 

B.  V.  MunsUyw,  (1895)  1  Q.  B.  758  ;  64  L.  J.  M.  0.  138 ;  43  W.  R. 
495 ;  72  L.  T.  301 ;  15  R.  192. 


Next  take  the  case  where  the  defendant  is  neither  the 
author  nor  the  writer  of  the  libel.  Although  merely  com- 
posing a  libel  without  publishing  it  is  not  actionable,  merely- 
publishing  it,  not  having  composed  it,  is  actionable,  when- 
ever the  publisher  knows  or  suspects  that  it  is  a  libel. 
"  The  mere  delivery  of  a  hbel  to  a  third  person  by  one 
conscious  of  its  contents  amounts  to  a  publication,  and  is  an 
indictable  oflfence."  (Per  Wood,  B.,  in  Moloney  v.  Bartley, 
3  Camp.  213.)  "If  one  reads  a  libel,  that  is  no  publication 
of  it ;  or  if  he  hears  it  read,  it  is  no  publication  of  it ;  for 
before  he  reads  or  hears  it,  he  cannot  know  it  to  be  a  libel ; 
or  if  he  hears  or  reads  it,  and  laughs  at  it,  it  is  no  publica- 
tion of  it ;  or  if  he  writes  a  copy  of  it,  and  does  not  publish 
it  to  others,  it  is  no  publication  of  the  Ubel ;  but  if  after  he 
has  read  or  heard  it,  he  repeats  it,  or  any  part  of  it,  in  the 
hearing  of  others,  or  after  that  he  knows  it  to  be  a  hbel, 
he  reads  it  to  others,  that  is  an  unlawful  pubUcation  of  it." 
(Per  Lord  Coke  in  John  LamVs  Case^  9  Rep.  60.) 

O.L.S.  N 
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lUustratioTbs. 


The  plaintiff  and  defendant  were  both  members  of  a  Dmid's  Lodge,  and  were 
both  present  at  a  meeting,  when  an  anonymous  letter  came  by  post  addressed 
to  the  defendant.  It  was  brought  to  the  defendant  in  the  meeting ;  he  read  it 
to  himself.  He  then  asked  leave  of  the  chairman  to  read  it  aloud.  This  being 
granted,  he  read  it  aloud  to  the  meeting.  It  did  not  refer  to  the  plaintiff  by 
name.  But  after  reading  it  aloud,  the  defendant  said  he  thought  it  most  refer 
to  the  plaintiff,  and  handed  it  to  him.  The  defendant  had  not  written  the 
letter  or  procured  it  to  be  written.  Still,  it  was  held  that  he  had  published  it 
Forrester  v.  Tyrrell,  (C.  A.)  9  Times  L.  R.  257. 

A  man  may  thus  be  guilty  both  of  libel  and  slander  at  the  same  moment  and 
by  the  same  act,  as  by  reading  aloud  a  deflEunatory  paper  written  by  anothw 
(See  Precedent  No.  4.  App.  A.). 

HearMY.  StaweUy  12  A.  &  E.  719;  6  Jur.  458 ;  4  P.  &  D.  698. 

A  libellous  placard  having  been  erected  by  the  roadside,  the  defendant  sat  by 
it,  saying  nothing,  but  constantly  pointing  to  the  placard  so  as  to  attract  to  it 
the  attention  of  the  passers-by.  Held,  that  there  was  evidence  of  publication  by 
the  defendant  which  ought  to  have  been  left  to  the  jury. 
Hird  V.  Wood,  38  SoL  J.  234. 

"  Printing  a  libel  may  be  an  innocent  act ;  but,  unless  qualified  by  circum- 
stances, shall,  primd  facie,  be  understood  to  be  a  publication.  It  must  be  delivered 
to  the  compositor,  and  the  other  subordinate  workmen."    Per  cur.  in 
Baldwin  v.  Elphinston,  2  Wm.  BL  1038. 


So,  again,  every  sale  or  delivery  of  a  written  or 
printed  copy  of  a  libel  is  a  fresh  publication.  It  makes 
no  difference  in  law  (though  it  may  affect  the  amount  of 
damages)  whether  such  copy  is  sold  to  the  public  or  merely 
shown  confidentially  to  a  friend.  Either  act  is  equally  a 
pubUcation.  Every  person  who  sells  or  gives  away  a 
written  or  printed  copy  of  a  hbel  is  liable  in  damages, 
unless  he  can  satisfy  the  jury  that  he  was  ignorant  of  its 
contents,  and  had  no  reason  to  suspect  they  were  libellous. 
The  oniLS  of  proving  this  lies  on  the  defendant ;  and  where 
he  has  made  a  large  profit  by  seUing  a  great  many  copies 
of  a  libel,  it  will  be  very  difficult  to  persuade  the  jury  that 
he  was  not  aware  of  its  libellous  nature.  {Chubb  v. 
Flannagauj  6  C.  &  P.  431.)  But  if  the  paper  was  sold  in 
the  ordinary  way  of  business  by  a  newsvendor  who  neither 
wrote  nor  printed  the  libel,  and  who  neither  knew  nor 
ought  to  have  known  that  the  paper  he  was  so  selling  did 
contain  or  was  likely  to  contain  any  hbellous  matter,  he 


UNCONSCIOUS  PUBLICATION.  179 

will  not  be  deemed  to  have  published  the  libel  which  he 
thus  innocently  disseminated.  {Emmens  v.  Pottle^  (C.  A,) 
16  Q.  B.  D.  354 ;  55  L.  J.  Q.  B.  51.) 

lUustratumB. 

The  plaintiff's  agent,  with  a  view  to  the  action,  called  at  the  office  of  the 
defendant^ B  newspaper,  and  made  them  find  for  him  a  copy  of  the  paper  that  had 
appeared  seventeen  years  previously,  and  bought  it  HMy  that  this  was  a  firesh 
publication  by  the  defendant,  and  that  the  action  lay  in  spite  of  the  Statute  of 
Limitations. 

Duke  ofBnmsnnck  ▼.  Hwrmw^  14  Q.  6. 185  ;  19  L.  J.  Q.  B.  20 ;   14 
Jur.  110 ;  3  C.  &  E.  10. 
A  porter  who,  in  the  course  of  business,  deUyers  pajccels  containing  libellous 
hsDdbills,  is  not  liable  in  an  action  for  libel,  if  shown  to  be  ignorant  of  the 
contents  of  the  parcel,  for  he  is  but  doing  his  duty  in  the  ordinary  way. 
Day  v.  JBream,  2  M.  &  Rob.  54. 
A  servant  carries  for  his  master  a  letter  addressed  to  C,  containing  a  libel  on 
D.    It  is  his  duty  not  to  read  it    li  he  does  read  it,  and  then  delivers  it  to  C, 
this  is  a  publication  by  the  servant  to  C,  and  D.  can  sue  either  the  master,  or  the 
servant,  or  both.     If  tlie  servant  never  reads  it,  but  simply  delivers  it  as  he  was 
bidden,  then  he  is  not  liable  to  any  action,  unless  he  either  knew  or  ought  to 
have  known  that  he  was  being  employed  illegally.    If  he  either  knew  or  ought  to 
have  known  that,  then  it  is  no  defence  for  him  to  plead,  ^  I  was  only  obeying 
eideis.* 

The  defendant  kept  a  pamphlet  shop ;  she  was  sick  and  upstairs  in  bed ;  a 
libel  was  brought  into  the  shop  without  her  knowledge,  and  subsequently  sold  by 
her  servant  on  her  account    She  was  held  criminally  liable  for  the  act  of  her 
servant,  on  the  ground  that  "  the  law  presumes  that  the  master  is  acquainted  with 
vhat  his  servant  does  in  the  course  of  his  business." 
£  V.  Dodd^  2  Sess.  Cas.  33. 
NM9  Can,  Fitzg.  47  ;  1  Barnard.  306. 
But  later  judges  would  not  be  so  strict ;  the  sickness  upstairs,  if  properly  proved 
by  the  defendant,  would  now  be  held  an  excuse,  at  all  events  in  a  criminal  case. 
K  V.  Almon^  5  Burr.  2686. 

R,  V.  GiUchf  Fisher  and  AUxcmder,  Moo.  &  MaL  433. 
And  now  see  6  &  7  Vict  c.  96,  s.  7,  past^  p.  432. 
A  role  was  granted  calling  on  Wiatt  to  show  cause  why  he  should  not  be 
attached  for  selling  a  book  containing  a  libel  on  the  Court  of  King's  Bench.  The 
book  was  in  Latin.  On  filing  an  affidavit  that  he  did  not  understand  Latin,  and 
on  giving  up  the  name  of  the  printer  from  whom  he  obtained  it,  and  the  name  of 
the  author,  the  rule  was  discharged. 

B.  T.  fFiaU,  (1722)  8  Mod.  123. 
The  defendants  were  newsvendors  on  a  large  scale  at  the  Royal  Exchange.  In 
the  ordinary  course  of  their  business  they  sold  several  copies  of  a  newspaper 
called  '<  Money,"  which  contained  a  libel  on  the  plaintiff,  The  jury  found  that 
the  defendants  did  not,  nor  did  either  of  them,  know  that  the  newspapers  at  the 
time  they  sold  them  contained  libels  on  the  plaintiff ;  that  it  was  not  by  negli- 
gence on  the  defendants'  part  that  they  did  not  know  there  was  any  libel  in  the 
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newspapen ;  and  that  the  defendants  did  not  know  that  the  newspaper  was  o( 
such  a  character  that  it  was  likely  to  contain  libellons  matter,  nor  ought  thej  to 
have  known  sa  HM,  that  defendants  had  not  published  the  libel,  bat  had  onlj 
innocently  disseminated  it 

EmmeniY.Potaed!S<m,{C.A.)l6Q.B.D.d64;  55  L.  J.  Q.  B.  51 ; 
34  W.  R.  116  ;  63  L.  T.  808  ;  60  J.  P.  228. 

Ridgway  v.  W.  H.  ffmiih  A  San,  6  Times  L.  B.  275. 

MaUon  v.  fT.  H,  Smith  ds  Son,  9  Times  L.  B.  621. 
The  defendants  were  the  Trustees  and  the  Librarian  of  the  British  Musenm. 
They  purchased  two  pamphlets  relating  to  the  litigation  between  the  Bev.  Henry 
Ward  Beecher  and  Mr.  Tilton,  which  they  catalogued  for  reference.  In  the 
course  of  years  some  four  or  five  readers  consulted  these  pamphlets,  which  were 
now  proved  to  contain  libels  on  the  female  plaintiff.  None  of  the  defendants  or 
their  servants  knew  that  these  pamphlets  contained  libels  on  the  plaintiff  or  libds 
at  all :  and  the  jury  found  that  they  were  guilty  of  no  negligence  in  the  matter. 
Heldy  no  publication. 

Mairtvn  <md  wife  v.  TrtuUei  of  the  BriHiK  Mtumm  and  Thompsonj 
10  Times  L.  B.  338. 

Every  one  who  requests  or  procures  another  to  write, 
print,  or  publish  a  libel,  is  answerable  as  though  he  wrote, 
printed,  or  published  it  himself.  And  such  request  need 
not  be  express.  Thus,  it  may  be  inferred  from  the  defen- 
dant's  conduct  in  sending  his  manuscript  to  the  editor  of  a 
magazine,  or  making  a  statement  to  the  reporter  of  a  news- 
paper, with  the  knowledge  that  they  will  be  sure  to  publish 
it,  and  without  any  effort  to  restrain  their  so  doing.  And 
it  is  not  necessary  that  the  defendant's  communication  be 
inserted  verbatim,  so  long  as  the  sense  and  substance  of  it 
appear  in  print. 

This  rule  is  of  great  value  in  cases  where  the  words  employed  are 
not  actionable  when  spoken ;  but  are  so  if  written.  Here,  though 
the  proprietor  of  the  newspaper  is  of  course  liable  for  printing  them, 
still  it  is  more  satisfactory,  if  possible,  to  make  the  author  of  the 
scandal  defendant.  An  action  of  slander  will  not  lie  ;  but  if  he  spoke 
the  words  under  such  circumstances  as  would  ensure  their  being 
printed,  or  if  in  any  other  way  he  requested  or  contrived  their 
publication  in  the  paper,  he  is  liable  in  an  action  of  libel  as  the 
actual  publisher.     Qui  facit  per  alium  facit  per  ae. 

lUustrationa. 

Hadson  brought  the  manuscript  of  a  libellons  song  to  Morgan  to  have  1,000 
copies  printed  ;  Morgan  printed  1,000  and  sent  300  to  Hudson's  shop.    HudBon 
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pLYe  Beyeial  copies  to  a  witneas,  who  sung  it  about  the  streets.  It  did  not  appear 
in  whose  handwriting  the  manuscript  was,  but  probably  it  was  not  in  Hudson'Si 
Seldy  that  both  Hudson  and  Morgan  had  published  the  libeL 

JohfMon  v.  HudMn  and  Morgan,  7  A.  &  E.  233,  n. ;  1  H.  &  W.  680. 
If  a  manuscript  in  the  handwriting  of  the  defendant  be  sent  to  the  printer  or 
publisher  of  a  magazine,  who  prints  and  publishes  it,  the  defendant  will  be  liable 
for  the  full  damages  caused  by  such  publication,  although  there  is  no  proof  ofEered 
that  he  expressly  directed  the  printing  and  publishing  of  such  manuscript 

Bond  ▼.  D(yugUu,  7  C.  &  P.  626. 

R.  V.  LoveU,  9  C.  &  P.  462. 

Burdett  ▼.  Abbot,  6  Dow,  H.  L.  201 ;  14  East,  1. 
And  this  is  so,  although  the  editor  has  cut  the  article  up,  omitting  the  most 
libelious  passages  and  only  publishing  the  remainder. 

Tarpley  y.  Bldbey,  2  Bing.  N.  C.  437 ;  2  Scott,  642 ;  1  Hodges,  414 ; 
7  C.  &  P.  396. 

Pierce  v.  EUiSy  6  Ir.  C.  L.  R.  65. 

Strader  v.  Stryder,  67  IlL  404. 
If  I  compose  a  libel  and  leaye  it  inside  my  desk  among  my  papers,  and  my 
clerk  surreptitiously  takes  a  copy  and  sends  it  to  the  newspapers,  he  alone  is  liable 
for  the  damage  caused  thereby.  For  although  he  could  not  have  taken  a  copy 
had  I  not  first  written  the  libel,  still  its  subsequent  publication  in  print  is 
caused  entirely  by  my  clerk's  own  independent  and  wrongful  act,  for  the  conse- 
quences of  which  he  alone  is  liable.  Secus,  if  I  in  any  way  encouraged  or 
contrived  his  taking  a  copy,  knowing  that  he  would  be  sure  to  publish  it  in  the 
newspapers. 

A  newspaper  reporter  told  defendant  he  should  send  defendant's  statements  to 
the  paper  for  publication.  Defendant  replied,  '^Let  them  go."  Held,  that 
defendant  had  published  them  in  the  paper. 

Clay  y.  People,  86  IlL  147. 
So  where  Cooper  told  the  editor  several  good  stories  against  the  Bev.  J.  K.,  and 
asked  him  to  **  show  Mr.  K.  up ; "  and  subsequently  the  editor  published  the 
substance  of  them  in  the  newspaper,  and  Cooper  read  it  and  expressed  his 
approval ;  this  was  held  a  publication  by  Cooper,  although  the  editor  knew  of 
the  facts  horn  other  quarters  as  well 

R  y.  Cooper,  16  L.  J.  Q.  B.  206  ;  8  Q.  B.  633. 

And  see  Adame  v.  Kelly,  By.  &  Moo.  167 ;  and  the  judgments  of 
Byles  and  Mellor,  JJ.,  in  the  next  case,  L.  B.  4  Ex.  181 — 186. 
At  the  meeting  of  a  board  of  guardians,  at  which  reporters  were  present,  it  was 
stated  that  the  plaintiff  had  turned  his  daughter  out  of  doors,  and  that  she  con- 
sequently had  been  admitted  into  the  workhouse  and  had  become  chargeable  to 
the  pari^  Ellis,  one  of  the  guardians,  said,  **  I  hope  the  local  press  will  take 
notice  of  this  very  scandalous  case,"  and  requested  the  chairman,  Prescott,  to  give 
an  outline  of  it.  This  Prescott  did,  remarking, ''  I  am  glad  gentlemen  of  the 
press  are  in  the  room,  and  I  hope  they  will  give  publicity  to  the  matter."  Ellis 
added,  '*  And  so  do  I.*  From  the  notes  taken  in  the  room  the  reporters  prepared 
a  condensed  account,  which  appeared  in  the  local  newspapers,  and  which,  though 
partly  in  the  reporter's  own  language,  was  substantially  a  correct  report  of  what 
took  place  at  the  meeting.  Held,  by  the  majority  of  the  Court  of  Exchequer 
Chamber  (Montague  Smith,  Keating,  and  Hannen,  JJ.,  Byles  and  Mellor,  J  J., 
dissenting),  that  Martin,  B.,  was  wrong  in  directing  the  jury  that  there  was  no 


evidence  to  go  to  the  jtuy  that  Prescott  and  ElliB  had  directed  the  pnUicatioii  of 
ijix^  account  which  appeared  in  the  papers.  [N.B. — Of  the  six  judges  concemed, 
three  were  of  one  opinion,  three  of  the  other.] 

Parhes  t.  Ptacott  and  Ellis,  L.  R.  4  Ex.  169 ;  38  L.  J.  Ex.  105 ;  17 
W.  B.  773 ;  20  L.  T.  537. 
The  defendants  were  the  trustees  of  a  trade  union,  called  The  General  Bailway 
Workers'  Union.  They  entered  into  a  written  agreement  with  the  propzieton 
and  puhUshers  of  a  newspaper  called  The  BaUway  JForhmm'i  Times.  The 
agreement  provided  that  the  proprietors  of  the  paper  should  print  and  publish  for 
the  Union  every  week  a  special  edition  of  The  Workmen's  Times  under  the  style 
and  title  of  "  The  Bailtsay  WarhmefiCs  Times,  the  organ  of  the  General  Railway 
Workers'  Union ; "  and  that  the  secretary  of  the  Union  should  furnish  to  the 
proprietors  of  The  WorkmevCs  Times  matter  to  fill  up  one  page  of  the  said  special 
edition  each  week.  The  editor  was  to  have  full  and  free  liberty  to  reject  wholly 
or  partially  any  matter  supplied  by  the  secretary,  or  to  vary  it  as  he  might  think 
best,  and  with  a  view  to  fulfilling  the  provisions  of  the  Newspaper  Libel  Act 
This  agreement,  though  the  defendants  were  therein  described  in  their  representa- 
tive capacity  as  trustees  for  the  Union,  was  signed  by  them  personally  without 
any  limitation.  Held,  that  the  defendants  were  personally  liable  for  the  publica- 
tion of  a  libel  supplied  by  the  secretary  of  the  Union  and  published  in  the  special 
weekly  edition  of  The  Wmhrn^i^s  Times. 

.  Baphins  v.  JfaU  and  others,  (C.  A.)  10  Times  L.  B.  46& 


It  is  on  this  principle  that  the  proprietor  of  a  newspaper 
is  always  liable  for  whatever  appears  in  its  columns  :  for 
he  has  given  general  orders  to  his  men  to  print  whatever 
the  editor  passes  and  sends  into  the  printing  department 
The  editor  is  on  the  same  principle  responsible  for  aU  matter 
which  he  sends  to  press.  It  is  of  no  avail  for  either  pro- 
prietor or  editor  to  plead  that  he  never  read  the  Ubellous 
words  ;  for  they  have  both  in  fact  ordered  the  compositors 
to  set  them  up  in  type,  and  their  other  employes  to  print 
and  circulate  them.  So  a  master-printer  is  liable  for  all 
that  his  men  print. 

lUustrations. 

The  proprietor  of  a  newspaper  is  always  liable  for  whatever  appears  in  its 
columns ;  although  the  publication  may  have  been  made  without  his  knowledge 
and  in  his  absence. 

E.  V.  Walter,  3  Esp.  21. 
Storey  Y.  Wallace,  11  la  61. 
Scrimps  v.  Reilly,  38  Mich.  10. 
"  Surely  a  person  who  derives  profit  from,  and  who  furnishes  means  for,  carry- 
ing on  the  concern,  and  intrusts  the  conduct  of  the  publication  to  one  whom  he 
selects,  and  in  whom  he  confides,  may  be  said  to  cause  to  be  published  what 
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actaally  appears,  and  ought  to  be  answexable,  althoogli  you  cannot  show  tliat  he 
was  iudividaally  concerned  in  the  particular  publication.''  Per  Lord  Ten- 
terden,  G  J.,  in 

R,  V.  GvUh  and  otherM,  Moo.  &  Malk.  43a 
But  now  in  criminal  cases,  see  6  &  7  Vict  c  96,  s.  7,  pott,  p.  432. 

R  y.  HoWro€k  and  otken,  3  Q.  B.  D.  60 ;  4  Q.  B.  D.  42 ;  47  L.  J.  Q. 
B.  36  ;  48  L.  J.  Q.  B.  113  ;  26  W.  R.  144 ;  27  W.  R.  313  ;  37  L.  T. 
630  ;  39  L.  T.  636. 
So  18  the  printer ;  though  he  had  no  knowledge  of  the  contents. 

B.  V.  Dover,  6  How.  St  Tr.  647  ;  and  see  2  Atkyns,  at  p.  472. 
So,  in  England,  the  acting  editor  is  always  held  liable. 

Watts  y.  FroBer  and  another,  7  C.  &  P.  369  ;  7  Ad.  &  E.  223  ;  1  M.  ft 
Rob.  449 ;  2  N.  &  P.  167  ;  1  Jur.  671 ;  W.  W.  &  D.  461. 
In  America,  however,  though  the  proprietor  and  printer  of  a  paper  are  always 
held  liable,  the  editor  is,  it  would  seem,  allowed  to  plead  as  a  defence  that  the 
libel  was  inserted  without  his  orders  and  against  his  will 

The  CommoniDealth  v.  Knuland,  Thachei's  C.  C.  346. 
Or  without  any  knowledge  on  his  part  that  the  article  was  a  libel  on  any 
particular  individual. 

Smith  V.  AMey,  (1846)  62  Mass.  (11  Met)  367. 
The  proprietor  of  a  newspaper  is  liable  even  for  an  advertisement  inserted  and 
paid  for  in  the  ordinary  course  of  business ;  although  the  plaintiif  is  bringing 
another  action  against  the  advertiser  at  the  same  time. 

Harruon  v.  Pearce,  1  F.  &  F.  667  ;  32  L.  T.  (Old  S.)  298. 
**  If  you  look  upon  the  editor  as  a  person  who  has  pubHshed  a  libellous  adver- 
tisement incautiously,  of  course,  he  is  liable.**    Per  Pollock,  C.B.,  in 
Keyzor  and  another  v.  Newcomb,  1  F.  &  F.  669. 

Every  one  who  writes,  prints,  or  publishes  a  libel,  or  is 
in  any  way  responsible  for  its  being  written,  printed,  or 
published,  may  be  sued  by  the  person  defamed.  And  to 
such  an  action  it  is  no  defence  that  another  wrote  it,  or  that 
it  was  printed  or  published  by  the  desire  or  procurement  of 
another,  whether  that  other  be  made  a  defendant  to  the 
action  or  not.  All  concerned  in  publishing  the  libel  or  in 
procuring  it  to  be  published  are  equally  responsible  for  all 
damages  which  flow  from  the  joint  publication,  whether  the 
author  be  sued  or  not.  If  the  libel  appear  in  a  newspaper, 
the  proprietor,  the  editor,  the  printer,  and  the  publisher 
are  all  liable  to  be  sued,  either  separately  or  together ;  and 
each  defendant  is  liable  for  all  the  ensuing  damage,  for 
there  is  no  contribution  between  tort-feasors.  So  that  the 
proprietor  of  a  paper  sued  jointly  with  his  careless  editor  or 
with  the  actual  composer  of  the  libel  cannot  compel  either 
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of  his  co-defendants  to  recoup  him  the  damages,  which  he 
has  been  compelled  to  pay  the  plaintiff.  {Colhum  v.  Pat- 
more,  1  C.  M.  &  R  73  ;  4  Tyr.  677.)  But  if  there  be  two 
distinct  and  separate  publications  of  the  same  libel,  a  de- 
fendant who  was  concerned  in  the  first  publication,  but 
wholly  unconnected  with  the  second,  would  not  be  liable 
for  any  damages  which  he  could  prove  to  have  been  the 
consequence  of  the  second  pubUcation  and  in  no  way  due  to 
the  first. 

lUustratioTis, 

"  If  a  man  xeceiTes  a  letter  with  anthority  from  the  author  to  pabliah  it,  the 
person  receiving  it  will  not  be  justified,  if  it  contains  libellous  matter,  in  inserting 
it  in  the  newspapers.  No  authority  from  a  third  person  will  defend  a  man 
against  an  action  brought  by  a  person  who  has  suffered  from  an  unlawful  act*' 
Per  Best,  C.  J.,  in 

De  Oretpigny  v.  WeUesley,  5  Bing.  at  p.  402. 
If  a  country  newspaper  reproduces  a  libellous  article  from  a  London  newspaper, 
the  country  paper  makes  the  article  its  own,  and  is  liable  for  all  damages  result- 
ing from  its  publication  in  the  country.    The  fact  that  it  had  previously  appeared 
in  the  London  paper  is  no  defence ;  and,  strictly,  it  should  not  even  tend  to 
mitigate  the  damages,  though  it  probably  will  have  that  effect. 
TaSmtt  V.  Clark,  2  M.  &  Bob.  312. 
8aimder$  v.  MUU,  3  M.  &  P.  520  ;  6  Bing.  213. 
Evidence  that  the  plaintiff  had  in  a  previous  action  recovered  damages  against 
the  London  paper  for  the  same  article  was  formerly  held  inadmissible  ;  as  in  that 
action  damages  were  given  only  for  the  publication  of  the  libel  in  London. 
Creevy  v.  Oarr,  7  C.  &  P.  64. 
And  see  Hunt  v.  Algar  and  otherty  6  C.  &  P.  245. 
But  now  such  evidence  has  been  made  admissible  in  an  action  against  a  news- 
paper by  the  Law  of  Libel  Amendment  Act,  1888  (51  &  52  Vict  c  64,  s.  6). 

Every  repetition  of  a  slander  is  a  wilful  publication  of 
it,  rendering  the  speaker  liable  to  an  action,  "Tale- 
bearers are  as  bad  as  tale-makers."*  It  is  no  defence  that 
the  speaker  did  not  originate  the  scandal,  but  heard  it  from 
another,  even  though  it  was  a  current  rumour  and  he  bond 
fde  beUeved  it  to  be  true.     ( Watkin  v.  Hall,  L.  R.  3  Q.  B. 

•  Mrs.  Can.  "But  surely  you  would  not  be  quite  so  severe  on  those  who  only 
repeat  what  they  hear  ? " 

Sib  Pet.  **  Yes,  Madam,  I  would  have  law  merchant  for  them  too  ;  and  in 
all  cases  of  slander  currency  whenever  the  drawer  of  the  lie  was  not  to  be  found, 
the  injured  parties  should  have  a  right  to  come  on  any  of  the  indorsers." — Ths 
School  for  SeandoL 
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396 ;  37  L.  J,  Q.  B.  125  ;  16  W.  R  857 ;  18  L.  T.  561.) 
It  is  no  defence  that  the  speaker  at  the  time  named  the 
person  from  whom  he  heard  the  scandal.  (M'Pherson  v. 
Daniels,  10  B.  &  C.  270 ;  5  M.  &  R  251.) 

This  proposition,  it  is  submitted,  correctly  states  the  existing  law 
on  the  point ;  but  it  would  certainly  not  have  been  accepted  as  clear 
law  in  the  last  century.  Great  difficulty  was  presented  by  the  fourth 
resolution  in  Lord  Northampton's  Case  (in  the  Star  Chamber,  1613), 
12  Bep.  134,  which  runs  as  follows : — ''  In  a  private  action  for  slander 
of  a  common  person,  if  J.  S.  publish  that  he  hath  beard  J.  N.  say 
that  J.  0.  was  a  traitor  or  thief ;  in  an  action  of  the  case,  if  the 
truth  be  such  he  may  justify.  But  if  J.  S.  publish  that  he  hath 
heard  generally  without  a  certain  author,  that  J.  G.  was  a  traitor  or 
thief,  there  an  action  sur  U  case  lieth  against  J.  S.  for  this,  that  he 
hath  not  given  to  the  party  grieved  any  cause  of  action  against  any 
but  against  himself  who  published  the  words,  although  that  in  truth 
he  might  hear  them  ;  for  otherwise  this  might  tend  to  a  great  slander 
of  an  innocent ;  for  if  one  who  hath  Icesami  phantasia/m,  or  who  is  a 
drunkard,  or  of  no  estimation,  speak  scandalous  words,  if  it  should 
be  lawful  for  a  man  of  credit  to  report  them  generally  that  he  had 
heard  scandalous  words,  without  mentioning  of  his  author,  that  would 
give  greater  colour  and  probabiUty  that  the  words  were  true  in  respect 
of  the  credit  of  the  repoiter,  than  if  the  author  himself  should  be 
mentioned." 

Now,  in  the  first  place,  the  reason  here  assigned  for  the  distinction 
applies  only  to  cases  in  which  the  originator  of  the  scandal  is  of  less 
credit  than  the  retailer  of  it,  and  is  known  to  be  so  by  those  to  whom 
it  is  retailed.  If  those  who  hear  the  tale  repeated  know  nothing  of 
the  person  cited  as  the  authority  for  it,  it  is  to  them  precisely  as  if 
the  name  were  omitted  altogether,  and  it  had  been  told  as  an  on  dit 
If,  on  the  other  hand,  the  person  named  as  the  author  of  the  assertion 
is  of  greater  credit  and  respectability  than  the  reporter,  vouching  his 
authority  clearly  does  the  plaintiff's  reputation  a  gi*eater  injury  than 
if  no  name  had  been  given  at  all.  And  even  in  the  case  where  the 
author  of  the  stoiy  is  well  known  to  be  a  person  of  no  credit,  how 
does  that  excuse  the  defendant's  act  in  repeating  and  circulating  it  1 
It  appears  to  me  to  make  it  all  the  worse  ;  he  cannot  even  plead : — 
**  I  had  it  on  good  authority,  and  reasonably  believed  it  true."  By 
the  mere  repetition  of  it  the  defendant  endorses  and  gives  credit  to 
the  tale,  although  he  states  that  he  heard  it  from  A.  B. ;  and  those 
who  hear  it  from  him  will  repeat  it  everywhere,  and  cite  as  their 


authority^  not  A.  B.»  but  the  defendan^t,  whom  we  presame  to  be  of 
greater  respectability  and  credit. 

Again,  on  general  principles,  how  can  a  slander  by  A.  be  any 
justification  for  a  subsequent  slander  by  B.  ?  ^  Because  one  man  does 
an  unlawful  act  to  any  persou,  another  is  not  to  be  permitted  to  do 
a  similar  act  to  the  same  person.  Wrong  is  not  to  be  justified,  or 
even  excused,  by  wrong."  (Per  Best,  C.J.,  in  De  Orespigny  v. 
WeUesley,  6  Bing.  404.) 

Moreover,  the  twelfth  volume  of  Bpoports  is  a  book  of  questionable 
authority ;  it  was  issued  after  Lord  Coke's  death,  compiled  by  some- 
one else  from  papers  which  Lord  Coke  had  neither  digested  nor 
intended  for  the  press.  (See  the  remarks  of  Mr.  Hargrave,  11  St.  Tr. 
301 ;  of  Holroyd,  J.,  in  Lewis  v.  Walter,  4  B.  &  Aid.  614 ;  and  of 
Parke,  J.,  in  M'Ph&raon  v.  Daniels,  10  B.  &  C.  275 ;  5  M.  &  R.  251.) 
The  fourth  resolution,  as  reported,  appears  inconsistent  with  the  pre- 
ceding resolution,  the  third ;  and  also  with  the  many  decisions  in  the 
case.  And  even  if  it  be  correctly  reported,  it  is  but  an  cibiber  dictum, 
for  the  Star  Chamber  had  no  jurisdiction  over  private  slander,  and 
the  case  before  them  was  one  of  scundaUwrrh  magncdwm,  a  branch  of 
the  law  which  was  governed  by  special  statutes  of  its  own,  now  at 
last  repealed.  (See  a/aie,  p.  94.)  And,  moreover,  the  defendant  in 
that  case  had  not  in  fact  named  his  authority  at  the  time,  but  only 
confessed  it  subsequently. 

Still,  so  great  was  the  weight  justly  given  to  eveiy  word  of  Lord 
Coke,  that  this  resolution  was  assumed  to  be  law  in  Crawford  v. 
Middleton,  (1662)  1  Lev.  82 ;  Davis  v.  Lewis,  (1796)  7  T.  E.  17 ; 
and  Woolnoth  v.  Meadows,  (1804)  5  East,  463 ;  2  Smith,  28.  The 
last  two  cases  decided  that  at  all  events  it  is  too  late  to  name  the 
author  of  the  report  for  the  first  time  in  the  plea  of  justification ;  he 
must  be  named  at  time  of  publication  to  raise  any  ground  of  defence 
under  this  resolution. 

In  MaiUand  v.  Ooldney,  (1802)  2  East,  426,  Lord  Ellenborough 
intimated  that  the  doctrine  did  not  apply  where  the  reporter  knew 
that  his  informant,  whom  he  named,  had  retracted  the  chaige  sinc^ 
making  it,  or  where  for  any  other  reason  the  reporter  at  the  time  of 
repeating  the  tale  knew  it  was  false,  and  unfounded.  Next,  in  Lewis 
V.  Walter,  (1821)  4  B.  &  Aid.  615,  Holroyd  and  Best,  JJ.,  expressed 
an  opinion  that  the  rule  had  been  laid  down  too  largely  in  the  Earl  of 
Northampton's  Case,  and  ought  to  be  qualified  by  confining  it  to 
cases  where  there  is  a  fair  and  just  reason  for  the  repetition  of  the 
slander  (that  is,  I  presume,  to  cases  where  the  repetition  is  privileged). 
Then,  in  February,  1829,  the  Court  of  Common  Pleas  decided  that 
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in  actions  of  libd  there  was  no  snch  rule.  (De  Crespigny  v.  WdLesley, 

5  Bing.  392,  in  which  case  Best,  C. J.,  says :— "  Of  what  use  is  it  to 
send  the  name  of  the  author  with  a  libel  that  is  to  pass  into  a  country 
where  he  is  entirely  unknown :  the  name  of  the  author  of  a  statement 
will  not  inform  those  who  do  not  know  his  character,  whether  he  is  a 
person  entitled  to  credit  for  veracity  or  not ;  whether  his  statement 
was  made  in  earnest  or  by  way  of  joke ;  whether  it  contains  a  chai*ge 
made  by  a  man  of  sound  mind  or  the  delusion  of  a  lunatic")  And 
lastly,  in  M'Pheraon  v.  Daniels,  10  B.  &  C.  263 ;  5  M.  &  R  251 
(Michaelmas,  1829),  the  rule  in  Lord  Northampton's  Case  was  directly 
challenged  and  expressly  overruled ;  and  it  was  held  that  for  a  de- 
fendant to  prove  that  he  said  at  the  time  that  he  heard  the  tale  from 
A.,  and  that  A.  did  in  fact  tell  it  to  the  defendant,  was  no  justifi- 
cation. It  must  be  proved  that  the  defendant  repeated  the  story  on  a 
justifiable  occasion,  and  in  the  bond  fide  belief  in  its  truth  [and  that 
is  a  defence  of  privilege,  see  Bromage  v.  Proaaer,  4  B.  &  C.  247 ; 

6  D.  &  R.  296 ;  1  C.  &  P.  476,  post,  p.  231.]  This  dedsion  has 
been  approved  of  and  followed  in  Ward  v.  Weeks,  7  Bing.  211 ; 
4  M.  &  P.  796  ;  and  in  Watkin  v.  Hall,  L.  R  3  Q.  B.  396 ;  37  L.  J. 
Q.  B.  125 ;  16  W.  R  857 ;  18  L.  T.  561 ;  and  see  Bennett  v.  Bennett, 
6  C.  &  P.  588. 

And  in  America  the  law  appears  to  be  the  same.  (Jamigan  v. 
FUfraing,  43  Miss.  711 ;  Treat  v.  Browning,  4t  Connecticut,  408 ; 
Runkle  v.  Meyers,  3  Yeates  (Pennsylvania),  518  ;  Dole  v.  Lyon,  10 
Johna  (New  York),  447 ;  Inman  v.  Foster,  8  Wend.  602.) 

Illustrations. 

Woor  told  Daniels  that  M'Phenon's  horses  had  been  seized  from  the  coach  on 
the  road,  that  he  had  been  arrested,  and  that  the  bailiffs  were  in  his  house. 
Daniels  went  about  tellizig  everyone,  '*  Woor  says  that  MTherson's  horses  have 
been  seized  from  the  coach  on  the  road,  that  he  himself  has  been  arrested,  and 
that  the  bailifis  are  in  his  house.''  Held,  that  Daniels  was  liable  to  an  action  by 
MTherson  for  the  slander,  although  he  named  Woor  at  the  time  as  the  person 
from  whom  he  had  heard  it ;  that  it  was  no  justification  to  prove  that  Woor 
did  in  &ct  say  so :  the  defendant  mnst  go  farther  and.  prove  that  what  Woor  said 
was  true. 

M'Phenon  v.  DanieU,  10  B.  &  C.  263  ;  6  M.  &  R.  251. 

The  defendant  said  to  the  plaintiff  in  the  presence  of  others : — '^  Thou  art  a 
sheep-stealing  rogue,  and  Farmer  Parker  told  me  so."  Held^  that  an  action  lay. 
It  was  urged  that  the  plaintiff  onght  not  to  have  judgment,  because  it  was  not 
ayened  that  Farmer  Parker  did  not  tell  the  defendant  so  ;  but  the  Court  was  of 
opinion  that  such  an  averment  was  unnecessary,  it  being  quite  immaterial 
whether  Farmer  Parker  did  or  did  not  tell  the  defendant  so. 
Qardinar  v.  AtwaUTf  (1756)  Sayer,  265. 
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LeioeiY.  WaU&r,  (1617)  3  Bulstr.  225;  Cro.  Jac  406,  413;   RoUe's 

Bep.  444 
Meggs  v.  Griffith,  Cro.  Eliz.  400 ;  Moore,  408 ;  atUe,  p.  136. 
IUad'9  Com,  Cro.  Eliz.  645. 
The  defendant  said  to  the  plaintiff,  a  tailor,  in  the  presence  of  others  : — "  I 
heard  you  were  run  away,"  8cUicet,  from  your  creditors.    Rdd^  that  an  action  lay. 
DavM  T.  LeuM,  7  T.  R.  17. 
A  rumour  was  current  on  the  Stock  Exchange  that  the  chairman  of  the  S.  E. 
Ry.  Co.  had  failed ;  and  the  shares  in  the  company  consequently  fell ;  thereupon 
the  defendant  said,  ''You  have  heard  what  has  caused  the  fall — I  mean,  the 
rumour  about  the  South-Eastem  chairman  having  failed?"    EM,  that  a  plea 
that  there  was  in  fact  such  a  rumour  was  no  answer  to  the  action. 

WaJOem  v.  HaUy  L.  B.  3  Q.  B.  396 ;  37  L.  J.  Q.  B.  125 ;  16  W.  B. 

857 ;  18  L.  T.  561. 
See  Richards  v.  Richards^  2  Moo.  &  Bob.  557. 

So  the  prior  publication  of  a  libel  is  no  justification  for 
its  being  copied  and  republished.  If  the  first  publication 
be  privileged,  that  will  not  render  the  second  publication 
privileged. 

lUustrcdiona. 

Mr.  and  Mrs.  Davies  wrote  a  libellous  letter  to  the  Directors  of  the  London 
Missionary  Society,  and  sent  a  copy  to  the  defendant,  who  published  extracts  from 
it  in  a  pamphlet  The  defendant  stated  that  the  letter  was  written  by  Mr.  and 
Mrs.  Davies,  and  at  the  time  he  wrote  the  pamphlet  he  believed  all  the  statements 
made  in  the  letter  to  be  true.  Hdd^  no  justification  for  his  publishing  it. 
Tidman  v.  Ainalie^  (1854)  10  Ezch.  63. 

And  see  Mills  and  wife  v.  Spencer  and  wife,  (1817)  Holt,  N.  P.  533. 
M'Gregor  v.  Thwaiies,  (1824)  3  B.  &  C.  24 ;  4  D.  &  B.  695. 
It  is  no  excuse  for  the  publication  even  of  a  correct  copy  of  an  entry  in  any 
register  or  other  official  document  which  does  not  relate  to  a  judicial  proceeding, 
that  such  register  or  document  is  declared  by  Act  of  Parliament  to  be  open  to  the 
public 

Rets  y.  Perry,  64  L.  J.  Q.  B.  566  ;  43  W.  B.  648 ;  59  J.  P.  308  ;  15  R 
427. 

And  here  note  a  distinction  between  libel  and  slander. 
The  actual  publisher  of  a  hbel  may  be  an  innocent  porter 
or  messenger,  a  mere  hand,  unconscious  of  the  nature  of 
his  act ;  and  for  which,  therefore,  his  employers  shall  be 
held  liable,  and  not  he.  Whereas  in  every  case  of  the  re- 
publication of  a  slander,  the  publisher  acts  consciously  and 
voluntarily ;  the  repetition  is  his  own  act.  Therefore,  if  I 
am  in  any  way  concerned  in  the  making  or  publishing  of  a 
Ubel,  I  am  liable  for  all  the  damage  that  ensues  to  the 
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plaintiff  from  its  publication.  But  if  I  slander  A.,  I  am 
only  Uable  for  such  damages  as  result  directly  from  that  one 
utterance  by  my  own  lips.  If  B.  hears  me  and  chooses  to 
repeat  the  tale^  that  is  B/s  own  act;  and  B.  alone  is 
answerable,  should  damage  to  A.  ensue.  In  an  action  against 
me  such  special  damage  would  be  too  remote.  For  each 
publication  of  a  slander  is  a  distinct  and  separate  act,  and 
every  person  repeating  it  becomes  an  independent  slan- 
derer,  and  he  alone  is  answerable  for  the  consequences  of 
his  own  unlawful  act. 

Thus,  by  the  law  of  England,  as  it  at  present  stands,  the  person 
who  invents  a  lie  and  maliciously  sets  it  in  circulation  may  sometimes 
escape  punishment  altogether,  while  a  person  who  is  merely  injudi- 
cious may  be  liable  to  an  action  through  repeating  a  story  which  he 
believed  to  be  the  truth,  as  he  heard  it  told  frequently  in  good  society. 
For  if  I  originate  a  slander  against  you  of  such  a  nature  that  the 
words  are  not  actionable  per  se,  the  utterance  of  them  is  no  ground 
of  action,  unless  special  damage  followa  If  I  myself  tell  the  story  to 
your  employer,  who  thereupon  dismisses  you,  you  have  an  action 
against  me ;  but  if  I  only  tell  it  to  your  friends  and  relations  and  no 
pecuniary  damage  ensues  from  my  own  communication  of  it  to  any 
one,  then  no  action  lies  against  me ;  although  the  story  is  sure  to  get 
round  to  your  master  sooner  or  later.  The  unfortunate  man  whose 
lips  actually  utter  the  slander  to  your  master,  is  the  only  person  that 
can  be  made  defendant;  for  it  is  his  publication  alone  which  is  action- 
able as  causing  special  damage.  The  law  is  the  same  in  America. 
{Gough  V.  Goldsmith,  44  Wis.  262 ;  28  Amer.  R  579 ;  Shurtleff  v. 
Parker^  130  Mass.  293 ;  39  Amer.  R  454.)  But  this  apparent  hard- 
ship only  arises  where  the  words  are  not  actionable  without  proof  of 
special  damage.  Where  the  words  are  actionable  per  8e,  the  jury  find 
the  damages  generally,  and  will  judge  from  the  circumstances  which 
of  the  defendants  is  most  to  blame. 


There  are  two  apparent  exceptions  to  this  rule  : 

I.  Where  by  communicating  a  slander  to  A.,  the  defen- 
dant puts  A.  under  a  moral  obligation  to  repeat  it  to  some 
other  person  immediately  concerned ;  here,  if  the  defendant 
knew  the  relation  in  which  A.  stood  to  this  other  person. 


190  PUBLICATION. 

he  will  be  taken  to  have  contemplated  this  result  when  he 
spoke  to  A.  In  fact,  here  A.'s  repetition  is  the  natural 
and  necessary  consequence  of  the  defendant's  communica- 
tion to  A,  (See  the  judgment  of  Lopes,  L.  J.,  in  Speight 
V.  Gosnay,  60  L.  J.  Q.  B.  231 ;  55  J.  P.  501.) 

II.  *  Where  there  is  evidence  that  the  defendant,  though 
he  spoke  only  to  A.,  intended  and  desired  that  A.  should 
repeat  his  words,  or  expressly  requested  him  to  do  so; 
here  the  defendant  is  liable  for  all  tiie  consequences  of  A/s 
repetition  of  the  slander  ;  for  A.  thus  becomes  the  agent  of 
the  defendant.*  (As  to  Principal  and  Agent,  see  Law  of 
Persons,  c.  XV.,  post,  p.  430.) 

Illustrations. 

Weeks  was  speaking  to  Bryce  of  the  plaintifl^  and  said,  '*  He  is  a  rogae  and  a 
swindler;  I  know  enough  about  him  to  hang  him."  Biyee  repeated  this  to 
Bryer  as  Weeks'  statement  Bryer  consequently  refused  to  trust  the  plaintiff, 
who  theiimpon  sued  Weeks.  Held,  that  the  judge  was  right  in  nonsuiting  the 
plaintiff :  for  the  words  were  not  actionable  per  se ;  and  the  damage  was  too 
remote. 

Ward  V.  We^,  7  Bing.  211 ;  4  M.  &  P.  796. 
The  defendant's  wife  charged  Mrs.  Parkins  with  adultery.    She  indignantly 
told  her  husband,  her  natural  protector :  he  was  unreasonable  enough  to  insist 
upon  a  separation  in  consequence.    Held,  that  for  the  separation  the  defendant 
was  not  liable. 

PwUm  etux,Y.  Scott  et  ux.,  I  H.  &  C.  153;  31  L.  J.  Ex.  331 ;  8  Jur. 

N.  S.  593 ;  10  W.  R.  662 ;  6  L.  T.  394. 
See  Dixon  v.  Smith,  5  H.  &  N.  450;  29  L.  J.  Ex.  125. 
H.  told  Mr.  Watkins  that  the  plaintiff,  his  wife's  dressmaker,  was  a  woman  of 
immoral  character ;  Mr.  Watkins  naturally  informed  his  wife  of  this  charge,  and 
she  ceased  to  employ  the  plaintiff.  Held,  that  the  plaintiffs  loss  of  Mrs.  Watkins' 
custom  was  the  natural  a,nd  necessary  consequence  of  the  defendant's  communi- 
cation to  Mr.  Watkins. 

Deny  v.  HandUy,  16  L.  T.  263. 
See  GUleU  t.  BuUvvant,  7  L.  T.  (Old  S.)  490. 
KmdiUon  v.  MdUby,  1  Car.  &  Marsh.  402. 
The  defendant  uttered  a  slander  consisting  of  a  false  imputation  upon  the 
chastity  of  the  plaintiff,  an  unmarried  woman,  in  the  presence  of  her  mother. 
The  mother  repeated  it  to  the  plaintiff,  who  repeated  it  to  the  man  to  whom  she 
was  engaged  to  be  married,  and  he  broke  off  the  engagement    There  was  no 
evidence  that  the  defendant  authorised  or  intended  the  repetition  of  the  slander, 

*  This  passage  was  cited  with  approval  by  the  Court  in  Whitney  and  others  v. 
Moignard^  24  Q.  B.  D.  at  p.  631. 
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or  that  he  knew  of  the  plAmtifTs  engagement.  Hdd^  that  an  action  of  slander 
could  not  be  maintained  against  him.  (N.B.  This  was  prior  to  the  Slander  of 
Women  Act,  1891.) 

Speight  v.  Gomay,  (C.A.)  60  L.  J.  Q.  B.  231 ;  55  J.  P.  501. 

Eeklin  v.  LiUU,  6  Times  L.  R.  366. 

It  has  sometimes  been  held,  on  the  principle  of  Volenti  rum  Jit 
injuria,  that  if  the  only  publication  proved  at  the  trial  be  one  brought 
about  by  the  plaintiff's  own  contrivance,  the  action  must  fail.  Thus, 
in  King  v.  Wa/ring  et  ux,,  5  Esp.  16,  Lord  Alvanley  decided  that  if 
a  servant,  knowing  the  character  which  his  master  will  give  him,  pro- 
cares  a  letter  to  be  written,  not  with  a  fair  view  of  inquiring  the 
character,  but  to  procure  an  answer  upon  which  to  ground  an  action 
for  a  libel,  no  such  action  can  be  maintained.  So  in  Smith  v.  Wood, 
3  Camp.  323,  where  the  plaintiff,  hearing  that  defendant  had  in  his 
possession  a  copy  of  a  libellous  caricature  of  the  plaintiff,  sent  an 
agent  who  asked  to  see  the  picture,  and  the  defendant  showed  it  him 
at  his  request.  Lord  Ellenborough  ruled  that  this  was  no  sufficient 
evidence  of  publication,  and  nonsuited  the  plaintiff 

But  these  cases,  so  far  as  the  question  of  publication  merely  is 
concerned,  must  be  taken  to  be  overruled  by  the  Duke  of  Brv/ifiswick 
V.  Harmer,  14  Q.  B.  185 ;  19  L.  J.  Q.  B.  20  ;  14  Jur.  110 ;  3  C.  &  K, 
10.  Whether  or  no  the  plaintifi^s  conduct  in  himself  provoking  or 
inviting  the  publication  on  which  he  afterwards  bases  his  action  may 
amount  to  a  ground  of  privilege  as  excusing  the  publication  made,  is 
a  different  question,  which  will  be  discussed  po^»  PP-  ^^^ — 269-  And 
indeed  in  many  of  the  older  cases  the  Judges  say, ''  there  is  no  suffi- 
cient publication  to  support  the  action,"  when  they  mean  in  modem 
parlance  that  the  publication  was  privileged  by  reason  of  the  occasion. 
(See  the  judgment  of  Best,  J.,  in  FairTnan  v.  Ivea,  5  B.  &  Aid.  646  ; 
1  D.  &  R  252 ;  1  Chit.  85,  and  Robinson  v.  May,  2  Smith,  3.)  And 
note  that  a  publication  induced  by  the  prosecutor  is  sufficient  in  a 
criminal  case.     (jR.  v.  CaHUe,  1  Cox,  C.  C.  229.) 


CHAPTER   VII. 


JUSTIFICATION. 


The  truth  of  any  defamatory  words  is,  if  pleaded,  a  com- 
plete defence  to  any  action  of  libel  or  slander  (though  alone 
it  is  not  a  defence  in  a  criminal  trial).  The  onics,  however, 
of  proving  that  the  words  are  true,  lies  on  the  defendant. 
The  falsehood  of  all  defamatory  words  is  presumed  in  the 
plaintiflTs  favour,  and  he  need  give  no  evidence  to  show 
they  are  false  ;  but  the  defendant  can  rebut  this  presump- 
tion by  giving  evidence  in  support  of  his  plea.  If  the  jury 
are  satisfied  that  the  words  are  true  in  substance  and  in  fact, 
they  must  find  for  the  defendant,  though  they  feel  sure  that 
he  spoke  the  words  spitefully  and  maliciously.  On  the 
other  hand,  if  the  words  are  false,  and  there  be  no  other 
defence,  the  jury  must  find  for  the  plaintiff,  although  they 
are  satisfied  that  the  defendant  bond  fde  and  reasonably 
beKeved  the  words  to  be  true  at  the  time  he  uttered  them. 

But  the  whole  libel  must  be  proved  true ;  it  will  be  no 
defence  to  the  action  to  prove  that  a  part  merely  is  true. 
The  defence  must  be  pleaded  to  the  words  set  out  in  the 
Statement  of  Claim,  and  not  to  some  other  words  of  the 
defendant's  own.  {Rassam  v.  Budge,  (1893)  1  Q.  B.  571 ; 
62  L.  J.  Q.  B.  312.)  The  justification  must  be  as  broad 
as  the  charge,  and  must  justify  the  precise  charge.  If  any 
material  part  be  not  proved  true,  the  plaintiff  is  entitled  to 
damages  in  respect  of  such  part.  ( Weaver  v.  Lloyd,  1  C. 
&  P.  295 ;  2  B.  &  C.  678  ;  Ingram  v.  Lawson,  5  Bing. 
N.  C.  66 ;  6  Scott,  775 ;  6  Bing.  N.  C.  212  ;  8  Scott,  471.) 
Thus,  where  a  Hbellous  paragraph  in  a  newspaper  is  intro- 
duced by  a  libellous  heading,  it  is  not  enough  to  prove 
the  truth  of  the  facts  stated  in  the  paragraph  ;  the  defen- 
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dant  must  also  prove  the  truth  of  the  heading.  {Mount ney 
V.  Watton,  2  B.  &  Ad.  673 ;  Chalmers  v.  Shackelly  6  C.  & 
P.  475.) 

But  where  the  gist  of  the  libel  consists  of  one  specific 
charge  which  is  proved  to  be  true,  the  defendant  need  not 
justify  every  expression  which  he  has  used  in  commenting 
on  the  plaintiflTs  conduct.  Nor,  if  the  substantial  imputa- 
tion be  proved  true,  will  a  slight  inaccuracy  in  one  of  its 
details  prevent  defendant's  succeeding,  provided  such  inac- 
curacy in  no  way  alters  the  complexion  of  the  afiair,  and 
would  have  no  different  effect  on  the  reader  than  that 
which  the  literal  truth  would  produce.  {Alexander  v.  N,  E. 
Rail.  Co.,  34  L.  J.  Q.  B.  152  ;  11  Jur.  N.  S.  619  ;  13  W.  R 
651 ;  6  B.  &  S.  340 ;  cf.  StocMale  v.  Tarte,  4  A.  &  E. 
1016 ;  Blake  v.  Stevens,  4  F.  &  F.  239  ;  11  L.  T.  544.)  If 
epithets  or  terms  of  general  abuse  be  used  which  do  not  add 
to  the  sting  of  the  charge,  they  need  not  be  justified 
[Edwards  v.  Bell,  1  Bing.  403 ;  Morrison  v.  Harmer,  3 
Bing.  N.  C.  767;  4  Scott,  533;  3  Hodges,  108)  ;  but  if 
they  insinuate  some  further  charge  in  addition  to  the  main 
imputation,  or  imply  some  circumstance  substantially 
aggravating  such  main  imputation,  then  they  must  be 
justified  as  well  as  the  rest.  (Per  Maule,  J.,  in  Helshamv. 
Blackwood,  11  C.  B.  129  ;  20  L.  J.  C.  P.  192  ;  15  Jur.  861.) 
In  such  a  case  it  will  be  a  question  for  the  jury  whether  the 
substance  of  the  libellous  statement  has  been  proved  true  to 
their  satisfaction.  {Warman  v.  Hine,  I  Jur.  820  ;  Weaver 
V.  Lloyd,  2  B.  &  C.  678  ;  4  D.  &  R.  230 ;  1  C.  &  P.  295 ; 
Behrens  v.  Allen,  8  Jur.  N.  S.  118  ;  3  F.  &  F.  135.)  "  It 
would  be  extravagant,"  says  Lord  Denman,  C.J.  (in  Cooper 
v.  Lawson,  8  Ad.  &  E.  753  ;  1  P.  &  D.  15 ;  1  W.  W.  &  H. 
601 ;  2  Jur.  919),  "to  say  that  in  cases  of  libel  every  com- 
ment upon  facts  requires  a  justification.  A  comment 
may  introduce  independent  facts,  a  justification  of  which  is 
necessary,  or  it  may  be  the  mere  shadow  of  the  previous 
imputation."  And  see  Lefroy  v.  Burnside  (No.-  2),  4  L.  R. 
Ir.  556. 

O.L.S.  O 
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So  in  criminal  cases,  if  the  whole  of  the  plea  of  justifica- 
tion be  not  proved,  the  Crown  will  be  entitled  to  a  verdict. 
(R  V.  Neuman,  1  E.  &  B.  268,  558 ;  22  L.  J.  Q.  B.  156; 
Dears.  C.  C.  85  ;  17  Jur.  617 ;  3  C.  &  K.  252.) 

In  actions  of  slander  of  title  it  would  seem  that  the  plaintiff  has  to 
prove  that  the  words  are  false ;  it  does  not  lie  on  the  defendant  to 
prove  them  true.  This  is  the  inference  usually  drawn  from  the 
judgment  of  Maule,  J.,  in  Pater  v.  Baker,  3  C.  B.  at  pp.  868,  869. 

lUvMrationa. 

*'  Upon  a  charge  of  murder,  it  would  be  no  plea  to  allege  that  manslaughter 
had  been  committed,  because  such  a  plea  would  not  confess  what  was  imputed 
or  any  part  of  it.**    Per  Tindal,  C.J.,  in 

Clarkson  v.  La/wsouy  6  Bing.  at  p.  593. 
A  defendant  cannot  set  out  his  own  version  of  the  defamatory  words  which 
differs  materially  from  those  set  out  in  the  Statement  of  Claim,  and  then 
plead  that  his  own  words  are  true  in  substance  and  in  fact.  "  It  is  like  plead- 
ing to  a  statement  of  claim,  alleging  that  the  defendant  had  said  the  plaintiff 
stole  a  pair  of  boots,  that  what  the  defendant  said  was  that  the  plaintiff's  foot- 
man stole  the  boots,  and  that  was  true.'' 

Bassam  v.  Budge,  (1893)  1  Q.  B.  571,  578 ;  62  L.  J.  Q.  B.  312  ;  41 

W.  R.  377  ;  68  L.  T.  717  ;  5  R.  336. 
And  see  Fleming  v.  Dollar,  23  Q.  B.  D.  388  ;  58  L.  J.  Q.  B.  548 ;  37 
W.  R.  684 ;  61  L.  T.  230. 
The  editor  of  one   newspaper  called  the  editor  of  another  ''a  felon  editor." 
Justification,  that  the  plaintiff  had  been  convicted  of  felony,  and  sentenced  to 
twelve  months'  imprisonment.    The  Court  of  Appeal  held  the  plea  bad,  for  not 
averring  that  the  plaintiff  was   still  enduring  the  punishment  when  the  words 
were  uttered ;  for  that  by  the  9  Geo.  IV.  c.  32,  s.  3,  a  person  who  has  been 
convicted  of  felony,  and  who  has  undergone  the  full  punishment,  is  in  law  no 
longer  a  felon.    [A  strong  decision ;  for  ordinary  readers  unacquainted  with 
that  statute  would  surely  understand  "  felon  editor "  to  mean  a  man  who  had 
been  convicted  of  felony,  but  was  now  out  of  prison,  editing  a  paper.    The  felon 
when  in  prison  is  usually  called  a  "  convict."] 

Leyman  v.  Latimer,  3  Ex.  D.  15,  352  ;  47  L.  J.  Ex.  470 ;  25  W.  R 
751 ;  26  W.  R.  305  ;  37  L.  T.  360,  819  ;  14  Cox,  C.  C.  51. 
Words  complained  of,  that  the  plaintiff  was  a  ^^  libellous  journalist."    Proof 
that  he  had  Hbelled  one  man,  who  had  recovered  from  him  damages  ;C100, 
held  insufficient. 

Wakley  v.  Cooke  and  Healey,  4  Ex.  511  ;  19  L.  J.  Ex.  91. 
Libel  complained  of: — That  no  boys  had  for  the  last  seven  years  received 
instruction  in  the  Free  Grammar  School  at  Lichfield,  of  which  plaintiff  was 
head  master,  and  that  the  decay  of  the  school  seemed  mainly  attributable  to 
the  plaintiff's  violent  conduct.  Plea  of  justification,  that  no  boys  had  in  fact 
received  instruction  in  the  school  for  the  List  seven  years,  and  that  the  plaintiff 
had  been  guilty  of  violent  conduct  towards  several  of  his  scholars,  was  held  bad 
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oa  special  demarrer,  becaose  it  wholly  omitted  to  coonect  the  decay  of  the  school 
with  the  alibied  violence,  and,  therefore,  left  the  second  part  of  the  libel  on- 
justified. 

Bmi^  y.  Parker,  13  M.  &  W.  459  ;  14  L.  J.  Ex.  52  ;  2  D.  &  L.  394. 
Libel  complained  of: — **  I  see  that  the  restoration  of  Skirlaugh  Church  has 
fallen  into  the  hands  of  an  architect  who  is  a  Wesleyan,  and  can  have  no 
experience  in  church  work.  Can  you  not  do  something  to  avert  the  irreparable 
loss  which  must  be  caused  if  any  of  the  masonry  of  this  ancient  gem  of  art  be 
ignorantly  tampered  with  ? ''  Justification  :  '*  The  facts  contained  in  the  letter 
are  true,  and  the  opinions  expressed  in  it,  whether  right  or  wrong,  were  honestly 
held  and  expressed  by  the  defendant."  Particulars  under  this  plea :  ''  The 
plaintiff  cannot  show  experience  in  church  work,  i.e.,  of  the  kind  which  in  the 
opinion  of  the  defendant  was  requisite."  Hdd,  that  this  was  no  justification  at 
all,  because  the  letter  obviously  meant  that  the  plaintiff  could  show  no  experience 
in  the  work  which  he  had  been  employed  to  execute.  Verdict  for  the  plaintiff, 
damages  £bO, 

BoUeriU  and  another  v.  WhyUhead,  41  L.  T.  588. 
Libel  complained  of : — That  the  plaintiff  had  *'  bolted/*  leaving  some  of  the 
tradesmen  of  the  town  to  lament  the  fashionable  character  of  his  entertainments. 
Proof  that  he  had  quitted  the  town  leaving  some  of  his  bills  unpaid,  held  in- 
sufficient. 

(/Brien  v.  Bryant,  16  M.  &  W.  168 ;  16  L.  J.  Ex.  77 ;  4  D.  &  L.  341. 
Libel  complained  of : — That  the  plaintiff^  having  challenged  his  opponent  to 
a  duel,  spent  the  whole  of  the  night  preceding  in  practising  with  his  pistol,  and 
killed  his  opponent,  and  was  therefore  guilty  of  murder.  Proof  that  the  plaintiff 
had  killed  his  opponent,  and  had  been  tried  for  murder,  held  insufficient.  For 
the  charge  of  pistol  practising  was  considered  a  separate  and  substantial  charge, 
and  it  was  not  justified. 

HeUhamv,  Blackwoody  11  C.  B.  128;  20  L  J.  C.  P.  187  ;  15  Jnr.  861. 
The  libel  complained  of  was  headed — **  How  Lawyer  B.  treats  his  Clients,*' 
followed  by  a  report  of  a  particular  case  in  which  one  client  of  Lawyer  B.  had 
been  badly  treated.  That  particular  case  was  proved  to  be  correctly  reported, 
bat  this  was  held  insufficient  to  justify  the  heading,  which  implied  that  Lawyer 
B.  generally  treated  his  clients  badly. 

Bishop  V.  Latimer,  4  L.  T.  775. 
See  also  Mawntney  v.  Watton,  2  B.  &  Ad.  673. 
Chalmere  v.  ShadeeU,  6  C.  &  P.  475. 

Clement  v.  Levns  and  othere,  3  Brod.  &  Bing.  297 ;  7  Moore,  200 ;  3 
B.  &  Aid.  702. 
Libel  complained  of : — That  the  plaintiff,  a  proctor,  had  three  times  been  sus- 
pended from  practice  for  extortion.    Proof  that  he  had  once  been  so  suspended 
was  held  insufficient. 

Clarkem  v.  Lawson,  6  Bing.  266 ;  3  M.  &  P.  605 ;  6  Bing.  587 ;  4 

M.  &  P.  356. 
See  also  Johns  v.  Oittvngs,  Cro.  Eliz.  239. 
Ooodbume  v.  Bowman  and  others,  9  Bing.  532. 
Clarke  v.  Taylor,  2  Bing.  N.  C.  654  ;  3  Scott,  95  ;  2  Hodges,  65. 
BUxke  V.  Stevens  and  others,  4  F.  &  F.  232 ;  11  L.  T.  543. 
But  when  the  libel  complained  of  exposed  the  "homicidal  tricks  of  those 
impudent  and  ignorant  scamps  who  had  the  audacity  to  pretend  to  cure  all 

o  2 
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djjjwwe^  with  one  kind  of  pOl^"  asserted  that  "  aeveral  of  the  rotgut  rascals  had 
been  conTicted  of  manslaaghter,  and  fined  and  imprisoned  for  killing  people  with 
enormoos  doses  of  their  nniyersal  vegetable  boloses,"  and  characterised  the 
plaintiffs'  system  as  "•  one  of  wholesale  poisoning; "  and  it  was  proved  at  the  trial 
"  that  the  plaintiffs'  pills,  when  taken  in  Luge  doses,  as  recommended  by  the 
j>laintiffi%  were  highly  dangeions,  deadly,  and  poiaonoDs,"*  and  "that  two  penons 
had  died  in  consequence  of  taking  laige  quantities  of  them  ;  and  that  the  people 
who  administered  these  pills  were  tried,  convicted,  and  imprisoned  for  the  man- 
slaughter of  these  two  persons ;  "  this  was  held  a  sufficient  justification,  although 
the  expressions,  "  scamps,"  "  rascaLs,"  and  "  wholesale  poisoning,"  had  not  been 
fully  substantiated  :  the  main  chaige  and  gist  of  the  libel  being  amply  sustained. 

Morrison  v.  Harmer,  3  Bing.  N.  C.  767  ;  4  Scott,  533  ;  3  Hodges,  108. 

EdtaU  V.  Eussdl,  4  M.  &  Qr.  1090 ;  5  Scott»  N.  R.  801 ;  2  DowL 
N.  S.  641 ;  12  L.  J.  C.  P.  4 ;  6  Jur.  996. 
Libel  complained  of : — '*  L.,  B.,  and  G.  are  a  gang  who  live  by  card-sharping.'* 
Pleas  :  Not  guilty,  and  a  justification  giving  several  specific  instances  in  which 
persons  named  had  been  cheated  by  the  trio  at  cards.  Hdd^  by  Cockbum,  C.J., 
when  two  specific  instances  have  been  proved,  that  the  plea  had  been  proved  in 
substance,  and  that  it  was  not  necessary  to  prove  the  other  instances  alleged. 

R,  pro$,  Lambri  v.  Labouchere,  14  Cox,  C.  C.  419. 

And  see  WUlmett  v.  Harmer  and  another,  8  C.  &  P.  695. 
The  libel  complained  of  was  a  notice  published  by  a  railway  company  to  the 
effect  that  the  plaintiff  had  been  convicted  of  riding  in  a  train  for  which  his  ticket 
was  not  available,  and  was  sentenced  to  be  fined  £1,  or  to  three  weeks'  imprison- 
ment in  default  of  payment.  Proof  that  he  had  been  so  convicted  and  fined  £1 
and  sentenced  to  a  fortnight's  imprisonment  in  default  of  payment,  held  sufli- 
cient ;  as  the  error  could  not  have  made  any  difference  in  the  effect  which  the 
notice  would  produce  on  the  mind  of  the  public 

Alexander  v.  N.  E.  Ry.  Co,,  34  L.  J.  Q.  B.  152  ;  11  Jur.  N.  S.  619; 
13  W.  R.  651 ;  6  B.  &  S.  340. 

But  see  Gwynn  v.  S.  E,  By,  Co,,  18  L.  T.  73a 

Biggs  V.  Q.  E.  By.  Co,,  16  W.  R.  908  ;  18  L.  T.  482. 

See  also  Lay  v.  Lairson,  4  Ad.  &  E.  795. 

Edwards  v.  Bell  d:  others,  1  Bing.  403. 

Tighe  v.  Cooper,  7  E.  &  B.  639 ;  26  L.  J.  Q.  B.  215 ;  3  Jur.  N.  S.  716. 


This  rule,  that  the  whole  of  the  libel  must  be  justified  to 
enable  the  defendant  to  succeed,  applies  to  all  cases  of 
reported  speeches  or  repetitions  of  slander.  Thus,  if  the 
libel  complained  of  be,  ''  A.  said  that  the  plaintiff  had  been 
guilty  of  fraud,  etc.,"  it  is  of  no  avail  to  plead  that  A.  did 
in  fact  make  that  statement  on  the  occasion  specified.  Each 
repetition  is  a  fresh  defamation,  and  the  defendant  by  re- 
peating A.'s  words  has  made  them  his  own,  and  is  legally  as 
liable  as  if  he  had  invented  the  story  himself  To  succeed  in 
the  action,  the  defendant  must  not  merely  show  that  A.  did 
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in  fact  say  so,  but  must  go  on  to  prove  that  every  statement 
which  A.  is  reported  to  have  made  is  true  in  substance  and 
in  fact,  A  previous  publication  by  another  of  the  same 
defamatory  words  is  no  justification  for  their  repetition. 
(See  antCy  c.  VI.,  Publication,  pp.  184 — 191.)  Still  less  is 
it  any  evidence  of  their  truth.  (R.  v.  Newman,  1  E.  &  B. 
268,  558  ;  3  C.  &  K.  252  ;  Dears,  C.  C.  85  ;  22  L.  J.  Q.  B. 
156  ;  17  Jur.  617.)  Particulars  will  be  ordered  of  any  plea 
which  leaves  it  doubtful  whether  the  defendant  intends  at 
the  trial  to  say  that  A.  's  words  arQ  true,  or  merely  to  prove 
that  A.  said  so — evidence  of  which  might  tend  to  mitigate 
the  damages,  though  it  would  be  no  answer  to  the  action. 
{Hennessy  v.  Wright,  57  L.  J.  Q.  B.  594 ;  36  W.  R  878  ; 
59  L.  T.  795  ;  4  Times  L.  R  548,  651.) 

The  opposite  doctrine  was  laid  down  in  the  fourth  resolution  in  the 
Earl  of  Northximpton^a  Case,  12  Rep.  134,  but  that  case  never  pro- 
fessed to  apply  to  actions  of  libel,  but  to  actions  for  slander  only ;  and 
even  in  actions  of  slander  it  must  now  be  taken  not  to  be  law.  (See 
ante,  pp.  185 — 187;  De  Crespigny  v.  Wellealey,  5  Bing.  392;  2  M. 
&  P.  695 ;  M'Pherson  v.  Daniels,  10  B.  &  C.  270 ;  5  M.  &  R.  251 ; 
Watkin  v.  Hall,  L.  R.  3  Q.  B.  396 ;  37  L.  J.  Q.  B.  125 ;  16  W.  R. 
857;  18L.  T.  561.) 

It  was  considered  that  this  rule  pressed  too  severely  upon  news- 
paper proprietors  and  editors,  who  had  in  the  ordinary  course  of  their 
business  presented  to  the  public  a  full,  true,  and  impartial  account  of 
what  really  took  place  at  a  public  meeting,  considering  no  doubt  that 
thereby  they  were  merely  doing  their  duty,  whereas  the  law  held 
them  guilty  of  libel.  And  so  the  second  section  of  the  Newspaper 
Libel  and  Registration  Act  was  passed  in  1881  for  their  protection  ; 
and  as  that  proved  insufficient,  a  wider  privilege  was  conferred  on 
them  by  section  4  of  the  Law  of  Libel  Amendment  Act,  1888.  (See 
post,  pp.  297 — 304.)  Fair  and  accurate  reports  of  judicial  and 
parliamentary  proceedings  were  already  privileged  {post,  pp.  278 — 
296.) 

IllibstratioTis. 

Woor  told  Daniels  that  M*Pherson  was  insolvent ;  Daniels  went  about  telling 
his  firiends,  **  Woor  says  MTherson  is  insolvent."  Proof  that  Woor  had  in  fact 
said  so  was  held  no  answer  to  the  action.  Daniels  was  liable  in  damages  unless 
he  conld  also  prove  the  tmth  of  Wool's  assertion. 

M'Pherson  v.  Daniels,  10  B.  &  C.  263  ;  6  M.  &  R.  251. 
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A  mmonr  was  cnnent  on  the  Stock  Exchange  that  the  chairman  of  the 
S.  £.  By.  Co.  had  fiEdled ;  and  the  shaies  of  the  company  conseqaently  fell ; 
thereupon  the  defendant  aaid,  ''Yon  have  heard  what  has  caused  the  fall—I 
0]ean,  the  romonr  about  the  Sonth-Eastem  chainnan  having  iiEiiled  ?  "  Hdi, 
that  a  plea  that  there  was  in  fact  roch  a  rumonr  was  no  answer  to  the  action. 

IVatkiny  EaU,  L.  R  3  Q.  R  396 ;  37  L.  J.  Q.  B.  125 ;  16  W.  R. 

867  ;  18  L.  T.  661. 
Riehardi  v.  Ridiardij  2  Moo.  &  Bob.  557. 
At  a  meeting  of  the  West  Hartlepool  Improvement  Commisaioneny  one  of  the 
commiadonen  made  lome  defamatory  remarks  as  to  the  conduct  of  the  fonuer 
secretary  of  the  Bishop  of  Durham  in  procuring  from  the  Bishop  a  licence  for 
the  chaplain  of  the  West  Hartlepool  cemetery.  These  remarks  were  reported  in 
the  local  newspaper ;  and  the  secretary  brought  an'action  against  the  owner  of  the 
newspaper  for  libel.  A  plea  of  justification,  alleging  that  such  remarks  were 
in  fact  made  at  a  public  meeting  of  the  commissioners,  and  that  the  alleged  libel 
was  an  impartial  and  accurate  report  of  what  took  place  at  such  meeting,  was 
held  bad  on  demurrer. 

Davii(m  v.  Duncan,  7  £.  &  B.  229  ;  26  L.  J.  Q.  B.  104 ;  3  Jur.  K.  S. 

613  ;  6  W.  B.  263;  28  L,  T.  (Old  S.)  265. 

So  also  a  newspaper  proprietor  was  held  liable  for  publishing  a  report  made 

to  the  vestry  by  their  medical  ofScer  of  health,  even  although  the  vestry  was 

required  by  Act  of  Parliament  sooner  or  later  to  publish  such  report  themselves. 

Popham  V.  Piekbvmj  7  H.  &  N.  891 ;  31  L.  J.  Ex.  133 ;  8  Jur.  N.  S. 

179 ;  10  W,  B.  324 ;  6  L.  T.  846. 
See  also  Charlton  v.  Wattonj  6  C.  &  P.  385. 
So  even  in  reports  of  judicial  proceedings,  which,  if  fair  and  accurate,  are 
privileged,  if  the  reporter  merely  sets  out  the  facts  as  stated  by  counsel  for  one 
party,  and  does  not  give  the  evidence,  or  merely  says  that  all  that  counsel  stated 
was  proved,  a  justification  that  counsel  did  in  fact  say  so,  and  that  all  he  stated 
was  in  fact  proved,  is  insufScient ;  the  facts  stated  by  counsel  must  also  be 
justified  and  proved. 

Lewis  V.  JFaUer,  4  B.  &  Aid.  605. 

Saunders  v.  MUU,  3  M.  &  P.  620  ;  6  Bing.  213. 

See  also  Flint  v.  PUce,  4  B.  &  C.  473 ;  6  D.  &  R  628 ;  and  the  remarks 

of  Lord  Campbell  in 
Lewis  V.  Levy,  E.  B.  &  E.  644  ;  27  L.  J.  Q.  B.  282  ;  4  Jur.  N.  S.  970. 
It  is  libellous  to  publish  a  highly-coloured  account  of  judicial  proceedings, 
mixed  with  the  reporter's  own  observations  and  conclusions  upon  what  passed 
in  Court,  containing  an  insinuation  that  the  plaintiff  had  committed  perjury ; 
and  it  is  no  justification  to  pick  out  such  parts  of  the  libel  as  contain  an  accoimt 
of  the  trial,  and  to  plead  that  such  parts  are  true  and  accurate,  leaving  the 
extraneous  matter  altogether  unjustified. 

Stiles  V.  Nokes,  7  East,  493;  same  case  suh  nomine  Carr  v.  Jones, 

3  Smith,  491. 
Roberts  v.  Brown^  10  Bing.  619;  4  M.  &  Scott,  407. 
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Justifying  Part  of  the  Words. 

A  plea  of  justification  will  not  be  a  bar  to  the  action, 
unless  it  justifies  the  whole  of  the  words  set  out  in  the 
statement  of  claim.  Still,  the  defendant  may,  in  mitiga- 
tion of  damages,  justify  part  only  of  the  words,  provided 
such  part  contains  a  distinct  imputation  which  can  be 
separated  from  the  rest.  (Per  Tindal,  C.J.,  in  Clarke ^  v. 
TayUyr,  2  Bing.  N.  C.  664 ;  3  Scott,  95 ;  2  Hodges,  65.) 
So  he  may  justify  as  to  one  part,  and  plead  privilege  to  the 
rest,  or  deny  that  he  ever  spoke  or  published  the  rest  of  the 
words.  But  in  all  these  cases  the  part  selected  must  be 
severable  from  the  rest  so  as  to  be  intelligible  by  itself,  and 
must  also  convey  a  distinct  and  separate  imputation  against 
the  plaintiff,  {M'Gregor  v.  Gregory,  11  M.  &  W,  287  ;  12 
L.  J.  Ex.  204  ;  2  Dowl.  N.  S.  769 ;  Churchill  v.  Hunt,  2 
B.  &  Aid.  685  ;  1  Chit.  480 ;  Roberts  v.  Brown,  10  Bing. 
519;  4  M.  &  Scott,  407;  Biddulph  v.  Chamberlayne,  17 
Q.  B.  351 ;  Davis  v.  Billing,  8  Times  L.  R.  58.)  And  the 
plaintiff  must  not  be  left  in  doubt  how  much  the  defendant 
justifies,  and  how  much  he  does  not.  (Fleming  v.  Dollar, 
23  Q.  B.  D.  388  ;  58  L.  J.  Q.  B.  548 ;  37  W,  R.  684 ;  61 
L.  T.  230.) 

Justifying  an  Innuendo. 

Where  the  words  are  laid  with  an  innuendo  in  the  state- 
ment of  claim,  the  defendant  may  justify  the  words,  either 
with  or  without  the  meaning  alleged  in  such  innuendo  ;  or 
he  may  do  both.*  .  {Watkin  v.  Hall,  L.  R  3  Q.  B.  396  ; 
37  L.  J.  Q.  B.  125 ;  16  W.  R  857 ;  18  L.  T.  561.)  That 
is,  he  may  deny  that  the  plaintiff  puts  the  true  construction 
on  his  words,  and  assert  that,  if  taken  in  their  natural  and 
ordinary  meaning,  his  words  will  be  found  to  be  true  ;  or 

*  In  Ireland  the  defendant  moBt  joatify  the  innuendo  as  well  as  the  words ;  he 
cannot  justify  the  words  without  the  meaning  which  the  plaintiff  has  thought  lit 
to  put  upon  them.    {Hort  v.  Reade,  Ir.  R.  7  C.  L.  651.) 
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he  may  boldly  allege  that  the  words  are  truC;  even  in  the 
worst  signification  that  can  be  put  upon  them.  But  it  seems 
that  a  defendant  may  not  put  a  meaning  of  his  own  on  the 
words,  and  say  that  in  that  sense  they  are  true  ;  for  if  he 
deny  that  the  meaning  assigned  to  his  words  in  the  state- 
ment of  claim  is  the  correct  one,  he  must  be  content  to 
leave  it  to  the  jury  at  the  trial  to  determine  what  meaning 
the  words  naturally  bear.  (Bremhridge  v.  Latimer,  12 
W.  R.  878  ;  10  L.  T.  816.)  Nor  may  he  plead:  "I  did  not 
publish  precisely  the  words  stated  in  the  claim  ;  but  some- 
thing similar,  and  that  something  similar  is  true  in  sub- 
stance and  in  fact."  {Rassam  v.  Budge,  (1893)  1  Q.  B.  571 ; 
62  L.  J.  Q.  B.  312.)  If  the  defendant  pleads  simply  that 
the  words  are  true  without  any  reference  to  the  innuendo, 
he  must  be  prepared  at  the  trial  to  prove  the  words  true  in 
whatever  sense  the  jury  may  think  it  right  to  put  upon 
them.  {Ford  v.  Bray,  11  Times  L.  R.  32.)  But  if  he 
pleads  in  the  more  qualified  form  that  "  the  words  without 
the  said  meaning  "  are  true,  he  will  not  be  allowed  at  the 
trial,  should  the  jury  deem  the  said  meaning  the  true  one, 
to  turn  round  and  give  evidence  that  the  words  in  that 
sense  are  true. 

Rluatration, 

The  defendants  published  what  was  perfectly  true,  that  judgment  had  been 
recovered  against  the  plaintiff  in  the  County  Court  for  £27  Is.  0(2.  But  they 
published  it  in  a  trade  gazette  by  the  side  of  "  Bankruptcy  Notices  "  and  items  as 
to  '*  BiUs  of  Sale,"  and  it  was  held  that  the  jury  might  properly  find  that  the 
words  so  published  implied  that  the  plaintitf  was  unable  to  satisfy  the  said 
judgment  or  pay  his  just  debts.  And  the  defendants  could  not  possibly  justiiy 
their  words  in  this  sense,  because  the  plaintiff  bad  paid  off  the  judgment 
before  the  date  of  the  defendants'  publication.  Verdict  for  the  plaintiff  for 
£25  damages. 

WiUiams  v.  Smith  and  another,  22  Q.  B.  D.  134 ;  58  L.  J.  Q.  B.  21 ; 
37  W.  R  93 ;  69  L.  T.  757. 

Plea  of  Justification. 

A  justification  must  always^  be  specially  pleaded,  and  with 
sufficient  particularity  to  enable  the  plaintiff  to  know  pre- 
cisely what  is  the  charge  he  will  have  to  meet.     Where  the 


HOW  PLEADED.  201 

words  complained  of  are  precise  and  convey  a  specific  charge, 
it  is  sufficient  to  plead  that  they  are  "  true  in  substance 
and  in  fact,"  and  no  particulars  will  be  ordered.  {Gordon 
Cummiiig  v.  Green  and  others,  7  Times  L.  R.  408.)  But 
where  a  vague  general  charge  is  made,  as,  for  instance,  that 
the  plaintiff  is  a  swindler,  it  is  not  sufficient  to  plead  that 
he  is  a  swindler ;  the  defendant  must  set  forth  the  specific 
facts  which  he  means  to  prove  in  order  to  show  that  the 
plaintiff  is  a  swindler.  {V Anson  v.  Stuart,  1  T.  R.  748  ; 
Zierenherg  and  wife  v.  Lahoiichere,  (1893)  2  Q.  B.  183; 
63  L.  J.  Q.  B.  89 ;  41  W.  R.  675  ;  69  L.  T.  172 ;  4  R. 
464.)  A  plea  of  justification  is  always  construed  strictly 
against  the  party  pleading  it.  (Lei/man  v.  Latimer,  3  Ex. 
D.  15,  352.)  "The  plea  ought  to  state  the  charge  with 
the  same  precision  as  in  an  indictment."  (Per  Alderson^B., 
in  Hickinhotham  v.  Leach,  lOM.  &W.  363;  2  Dowl.  N.  S. 
270.)  And  at  the  trial  it  must  be  proved  as  strictly  as  an 
indictment  for  the  offence  it  imputes.  (Per  Tindal,  C.  J.,  in 
Chalmers  v.  ShackeU,  6  C.  &  P.  at  p.  478.  Per  Lord 
Denmau,  C.J.,  in  Willmett  v.  Harmer,  8  C.  &P.  at  p.  .697.) 
Indeed,  it  is  said  that  if  words  amount  to  a  charge  of  felony, 
and  the  defendant  justifies,  and  the  jury  find  the  plea 
proved,  the  plaintiff  may  at  once  be  put  upon  his  trial 
before  a  petty  jury,  without  the  necessity  of  any  bill  being 
found  by  a  grand  jury.  (Per  Lord  Kenyon  in  Cook  v. 
Field,  3  Esp.  134.  See  the  note  to  Prosser  v.  Roive,  2  C. 
&P.  422  ;  Johnson  v.  BrowJiing,  6  Mod.  217.) 

Placing  a  justification  on  the  record  is  not  by  itself 
evidence  of  malice  on  the  part  of  the  defendant :  but  it  will 
certainly  tend  to  aggravate  the  damages,  if  the  defendant 
either  abandons  the  plea  at  the  trial  or  fails  to  prove  it. 
{Warmckv,  Foulkes,. 12  M.  &  W.  508  ;  Wilson  v.  Robin- 
son, 7  Q.  B.  68  ;  14  L.  J.  Q.  B.  196  ;  9  Jur.  726 ;  Simpson 
V.  Robinson,  12  Q.  B.  511  ;  18  L.  J.  Q.  B.  73  ;  13  Jur. 
187;  Cauljfield  v.  Whitworth,  16  W.  R.  936;  18  L.  T, 
527.) 
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Id  a  criminal  case  it  is  not  suflScient  to  prove  the  truth  of  the  libel; 
the  defendant  must  also  prove  that  it  was  for  the  public  benefit  that 
the  matters  charged  should  be  published  (6  &  7  Vict  c.  96,  s.  6,  jx^, 
p.  460).  And,  indeed,  before  1843  the  truth  of  the  libel  was  no 
defence  at  all  to  an  indictment ;  the  maxim  prevailed,  *'  the  greater 
the  truth,  the  greater  the  libel."  Yet  it  was  always  otherwise  with  a 
civil  action  ;  there  the  truth  was  always  a  complete  defence.  For  in 
a  civil  action  the  benefit  or  detriment  to  the  public  is  not  in  issue ; 
the  plaintiff  is  seeking  to  put  in  his  own  pocket  damages  for  an 
alleged  injury  to  a  character  to  which  he  had  no  right  In  the  vast 
majority  of  cases  it  is  clearly  right  that  culprits  should  be  made  to 
appear  in  their  true  colours :  "  peccata  enim  nocentium  nota  esse  et 
oportere  et  expedire** — Paulus,  And  some  men  may  be  deterred 
from  committing  an  act  of  dishonesty  or  immorality  by  the  know- 
ledge that,  if  discovered,  it  may  always  be  brought  up  against  them, 
wherever  they  go,  to  the  end  of  their  lives.  But  in  other  cases, 
where  a  man  has  retrieved  his  character  by  long  years  of  good 
behaviour,  it  is  clearly  morally  wrong  for  one  who  knows  of  his  early 
delinquencies  to  come  forward  and  blast  the  reputation  which  he  has 
fairly  earned.  It  has,  therefore,  been  urged  that  an  action  ought  to 
lie,  where  the  plaintiff's  antecedents  have  been  maliciously  raked  up 
and  wantonly  published  to  the  world,  without  any  benefit  to  society. 
Prisoners  constantly  complain  that  it  is  impossible  for  them  to  earn 
a  livelihood  by  honest  labour  on  coming  out  of  prison,  because  as 
soon  as  they  obtain  employment  anywhere,  the  police  inform  their 
master  of  the  fact  of  their  previous  conviction,  and  they  are  at  once 
discharged.  And  in  a  case  at  the  Winchester  Spring  Assizes,  1880, 
i2.  v.  Seymore,  counsel  intimated  that  it  was  the  rule  in  the  West  of 
England  for  policemen  so  to  do.  But  Mr.  Justice  Hawkins  at  once 
"  expressed  his  opinion  that  it  was  not  the  duty  of  the  police  to  do 
so.  The  police,  he  considered,  ought  to  be  the  friends  of  released 
criminals,  and  help  them  to  return  to  an  honest  life.  That  they 
should  go  and  inform  those  who  had  given  a  convict  employment  of 
the  fact  of  his  having  been  convicted  was  simply  to  drive  the  convict 
into  crime  again.  He  was  aware  that  this  was  done  in  many  pails 
of  the  country,  but  he  for  his  part  thought  that  it  should  not  be. 
It  was  an  unnecessary,  an  officious,  and  a  cruel  act ;  and  the  result 
of  it  was,  that  once  a  man  was  convicted  he  was  branded  for  the  rest 
of  his  life,  and  a  return  to  honesty  was  made  most  difficult  for  him." 
—Times  for  April  23rd,  1880. 

No  doubt  it  is  part  of  the  punishment  of  a  criminal  that  he  can 
never  escape  from  his  misdeeds ;  but  nevei-theless,  to  unduly  proclaim 
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them  is  malicious  and  uncharitable.  Tet  it  is  difficult  to  see  how 
any  change  can  be  made  in  the  law  in  this  respect.  No  law  can  be 
framed  which  cannot  be  made  to  press  harshly  on  individuals  under 
exceptional  circumstances  and  in  the  hands  of  uncharitable  persons. 
And  as  a  rule  the  strictness  with  which  a  defendant  is  made  to  prove 
his  plea  of  justification  is  a  sufficient  protection  to  a  plaintiff:  for  if 
a  man  is  really  malicious  in  making  a  statement,  he  is  almost  sure  to 
go  beyond  the  truths  and  say  too  much. 

In  Borne  the  truth  of  the  libel  was  a  defence  both  to  criminal  and 
to  civil  proceedings.  "  Eum  qui  nocentem  infamavit  non  esse  bonum 
sequum  ob  earn  rem  condemnari." — Pauli  Sent  Y.  4.  So  in  Horace, 
Sat  IL  i,  83—5, 

«  bona  [carmina]  si  qtiis 
Judice  condiderit  landatur  Ceeflaie  :  d  quia 
OpprobriiB  dignum  lacezaverit,  integer  ipse." 


CHAPTER   VIII. 

OCCASIONS   ABSOLUTELY   PRIVILEGED. 

It  is  a  defence  to  an  action  of  libel  or  slander  to  prove 
that  the  circumstances  under  which  the  defamatory  words 
were  written  or  spoken  were  such  as  to  make  it  right  that 
the  defendant  should  plainly  state  what  he  honestly  be- 
lieved to  be  the  plaintiff's  character,  and  speak  his  mind 
fully  and  freely  concerning  him.  In  such  a  case,  the  occa- 
sion is  said  to  be  privileged,  and  though  the  statement  may 
now  be  proved  or  admitted  to  be  false,  still  its  publication 
on  such  privileged  occasion  is  excused  for  the  sake  of 
common  convenience,  and  in  the  interests  of  society  at 
large. 

Illustrations. 

I  am  caUed  as  a  witness,  and  sworn  to  speak  the  truth,  the  whole  ti'uth,  and 
nothiug  but  the  truth.  I  may  do  so  without  fear  of  any  legal  liability,  even 
though  I  am  thus  compelled  to  defame  my  neighbour. 

I  am  asked  for  a  character  of  my  late  servant  by  one  to  whom  he  has  applied 
for  a  situation.  I  may  state  in  reply  all  I  know  against  him  without  being  liable 
to  an  action  ;  provided  I  do  so  honestly  and  tnithfuUy  to  the  best  of  my  ability. 

A  friend  recently  come  to  live  in  the  town  privately  asks  my  opinion  as  to  such 
and  such  a  lawyer,  doctor,  tradesman,  workman,  &c.  I  may  tell  him  in  answer 
all  I  know  concerning  each  of  them  :  both  as  to  their  skill  and  ability  in  their 
business,  and  also  as  to  their  private  character,  their  integrity,  or  immorality ; 
provided  I  do  not  maliciously  exaggerate,  or  deliberately  mis-state,  the  facts. 

Privileged  occasions  are  of  two  kinds : — 

(i)  Those  absolutely  privileged, 
(ii)  Those  in  which  the  privilege  is  but  qualified. 

In  the  first  class  of  cases  it  is  so  much  to  the  public 
interest  that  the  defendant  should  speak  out  his  mind  fully 
and  fearlessly,  that  all  actions  in  respect  of  words  spoken 
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thereon  are  absolutely  forbidden,  even  though  it  be  alleged 
that  the  words  were  spoken  falsely,  knowingly,  and  with 
express  malice.  This  is  confined  to  cases  where  the  public 
service,  or  the  due  administration  of  justice,  requires  com- 
plete immunity,  e,g.,  words  spoken  in  Parhament ;  reports 
of  military  officers  on  militiry  matters  to  their  military 
superiors ;  everything  said  by  a  judge  on  the  bench,  by 
a  witness  in  the  box,  &c.,  &c.  In  all  these  cases  the  privi- 
lege afforded  by  the  occasion  is  an  absolute  bar  to  any 
action. 

In  less  important  matters,  however,  the  interests  of  the 
public  do  not  demand  that  the  speaker  should  be  freed  from 
all  responsibility,  but  merely  require  that  he  should  be 
protected  so  far  as  he  is  speaking  honestly  for  the  common 
good  ;  in  these  cases  the  privilege  is  said  not  to  be  absolute 
but  qualified  only :  and  the  plaintiff  will  recover  damages 
in  spite  of  the  privilege,  if  he  can  prove  that  the  words 
were  not  used  bond  fide,  but  that  the  defendant  availed 
himself  of  the  privileged  occasion  wilfully  and  knowingly 
to  defame  the  plaintiff. 

Illusftrations, 

If  a  witness  in  the  box  volunteeis  a  defamatory  remark,  quite  irrelevant  to  the 
cause  in  which  he  is  sworn,  with  a  view  of  gratifying  his  own  vanity,  and  of 
injuring  the  professional  reputation  of  another,  no  action  lies  against  such  witness  ; 
the  words  are  still  absolutely  privileged  ;  for  they  were  spoken  in  the  box. 

Seaman  v.  Netherclift,  1  C,  P.  D.  540 ;  45  L.  J.  C.  P.  798  ;  24  W.  R. 
884  ;  34  L.  T.  878  ;   2  C.  P.  D.  53  ;   46  L.  J.  C.  P.  128  ;  25  W.  R. 
159 ;  35  L.  T.  784. 
But  if  I  maliciously  give  a  good  servant  a  bad  character  in  order  to  prevent  her 
"  bettering  hersellV  and  so  to  compel  her  to  return  to  my  own  service,  the  case  is 
thereby  taken  out  of  the  privilege,  and  the  servant  may  recover  heavy  damages. 
Jackgtm  V.  Hopperton,  16  C.  B.  N.  S.  829 ;  12  W.  R.  913 ;  10  L.  T. 
529. 

In  Roman  law  an  intention  to  injure  the  plaintiff  was  essential  to 
the  action  for  injui'ia.  (D.  47. 10.  3,  3  &  4.)  Hence,  they  never  pre- 
sumed malice ;  the  plaintiff  had  to  prove  that  the  defendant  expressly 
intended  to  impair  bis  good  name.  Thus,  if  an  astrologer  or  sooth- 
sayer, in  the  bond  fide  practice  of  his  art,  denounces  A.  as  a  thief 
when  be  is  an  honest  man,  A.  lias  no  action ;  for  the  astrologer  only 
committed  an  honest  mistake.    But  it  would  be  otherwise  if  the 
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soothsayer  did  not  really  believe  in  his  art,  bat  from  motives  of 
private  enmity  pretended,  after  some  jugglery,  to  arrive  at  A.'s  name. 
(D.  47.  10.  15.  13.)  That  being  so,  it  was  annecessary  for  the 
Romans  to  have  any  law  as  to  qvxilijied  privilege ;  unless  there  was 
some  evidence  of  malice  the  plaintiff  was  in  every  case  non-suited. 
But  neither  did  they  allow  any  ahaolute  privilege  ;  on  express  malice 
proved  the  plaintiff  recovered.  Even  the  fact  that  the  libel  was  con- 
tained in  a 'petition  sent  to  the  Emperor  was  no  protection.  (D.  47. 
10.  15.  29.)  If  a  prefect  or  other  official  in  the  course  of  his  duty 
charged  a  man  vdth  crime,  he  was  not  liable  to  an  action  if  he  did  so 
in  the  belief  that  the  charge  was  true,  and  without  any  malicious 
intention  of  publicly  defaming  the  man ;  but  if,  in  a  sudden  quarrel, 
he  made  the  charge  in  the  heat  of  the  moment,  and  without  any 
ground  for  the  accusation,  then  he  would  be  liable  to  an  action  when 
bis  term  of  office  had  expired,  unless  the  Statute  of  Limitations 
would  help  him.  (Rescript  to  Victorinus,  A.D.  290;  Krueger's 
Codex,  ed.  1877,  p.  855.)  Two  adversaries  in  litigation  were  of 
course  allowed  great  latitude ;  a  certain  amount  of  mutual  defama- 
tion being  essential  to  the  conduct  of  the  case,  and  so  not  malicious : 
but  even  here  moderation  had  to  be  observed.  (Pauli  Sent.  V.  iv.  15.) 
The  Roman  plan  had  at  least  the  merit  of  simplicity. 

Whether  the  communication  is,  or  is  not^  privileged  by 
reason  of  the  occasion,  is  a  question  for  the  judge  alone, 
where  there  is  no  dispute  as  to  the  'circmnstances  under 
which  it  was  made.  {Stace  v.  Griffith,  L.  K.  2  P.  C.  420 ; 
6  Moore,  P.  C.  C.  N.  S.  18  ;  20  L.  T.  197.)  If  there  be 
any  doubt  as  to  these  circumstances,  the  jury  must  find 
what  the  circumstances  in  fact  were,  or  appeared  to  the 
defendant  to  be ;  and  on  their  findings  the  judge  will 
decide  whether  the  occasion  is  privileged  or  not.  If  the 
occasion  is  not  privileged,  and  the  words  are  defamatory 
and  false,  the  judge  will  direct  a  verdict  for  the  plaintiff. 
If  the  occasion  is  absolutely  privileged,  judgment  will  at 
once  be  given  for  the  defendant.  If,  however,  the  judge 
decides  that  the  occasion  is  one  of  qualified  privilege 
only,  the  plaintiflF  must  then,  if  he  can,  give  evidence  of 
actual  malice  on  the  part  of  the  defendant.  If  he  gives 
no  such  evidence,  it  is  the  duty  of  the  judge  to  direct  a 
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verdict  for  the  defendant.  If  he  does  give  any  evidence 
of  malice  sufficient  to  go  to  the  jury,  then  it  is  a  question 
for  the  jury  whether  or  no  the  defendant  was  actuated  by 
malicious  motives  in  writing  or  speaking  the  defamatory 
words.     (See  c.  XI.,  Malice,  ^05^,  p.  306.) 


In  this  chapter,  however,  I  propose  to  deal  only  with 
cases  in  which  the  occasion  affords  the  defendant  an  absolute 
immunity. 

There  are  occasions  when  it  is  for  the  public  interest  that 
persons  should  not  in  any  way  be  fettered  in  their  state- 
ments, but  should  speak  out  the  whole  truth  freely  and 
fearlessly.  In  these  cases  the  privilege  is  absolute,  and  no 
action  lies  for  words  spoken  on  such  an  occasion  ;  the  plain- 
tiff cannot  be  heard  to  say  that  the  defendant  did  not  act 
under  the  privilege,  that  he  did  not  intend  honestly  to  dis- 
charge a  duty,  but  maliciously  availed  himself  of  the 
privileged  occasion  to  injure  the  plaintiffs  reputation. 

There  are  not  many  such  cases,  nor  is  it  desirable  that 
there  should  be  many.  The  Courts  refuse  to  extend  their 
number.  {Stevens  v.  Sampson,  5  Ex.  D.  53 ;  49  L.  J. 
Q.  B.  120;  28  W.  R  87 ;  41  L.  T.  782.)  They  may  be 
grouped  under  three  heads : — 

(i)  Parliamentary  proceedings, 
(ii)  Judicial  proceedings, 
(iii)  Naval  and  military  affairs,  &c. 

*'  Privilege  or  immunity  in  respect  of  defamation  is  of  two  kinds — 
absolute  privilege,  which  is  conceded  to  members  of  the  Houses  of 
Parliament,  judges,  &c. ;  and  qualified  privilege,  to  which  every 
subject  of  the  Queen  is  entitled,  provided  the  occasion  on  which  the 
defamatory  matter  is  written  or  spoken  is  privileged,  and  there  is  an 
absence  of  express  malice.  The  first  seems  rather  to  attach  to  the 
person  or  character  of  the  person  writing  or  speaking  the  defamatory 
matter :  the  second,  to  the  occasion  when  the  defamatorv  matter  is 
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written  or  spoken.  The  authorities  establish  beyond  all  question 
this :  that  neither  party,  witness,  counsel,  jury,  nor  judge,  can  be  put 
to  answer  civilly  or  criminally  for  words  spoken  in  office;  that  no 
action  of  libel  or  slander  lies,  whether  against  judges,  counsel, 
witnesses,  or  parties,  for  words  written  or  spoken  in  the  coui-se  of 
any  proceeding  before  any  Court  recognised  by  law,  and  this  though 
the  words  written  or  spoken  were  written  or  spoken  maliciously, 
without  any  justification  or  excuse,  and  from  personal  ill-will  and 
anger  against  the  person  defamed.  This  '  absolute  privilege '  has 
been  conceded  on  the  grounds  of  public  policy  to  insure  freedom  of 
speech  where  it  is  essential  that  freedom  of  speech  should  exist,  and 
with  the  knowledge  that  Courts  of  justice  ai-e  presided  over  by  those 
who,  from  their  high  character,  are  not  likely  to  abuse  the  privilege, 
and  who  have  the  power,  and  ought  to  have  the  will,  to  check  any 
abuse  of  it  by  those  who  appear  before  them.  It  is,  however,  a 
privilege  which  ought  not  to  be  extended."  Per  Lopes,  LJ.,  in 
Royal  Aquarium,  cCr.,  Society,  Limited  v.  Parkinson^  (1892)  1  Q.  B. 
at  pp.  460,  451. 

(i)  Parliamentary  Proceedings, 

No  member  of  either  House  of  Parliament  is  in  any  way- 
responsible  in  a  court  of  justice  for  anything  said  in  the 
House.  {Dillon  v.  Balfour,  20  L.  R  Ir.  600.)  "  The  free- 
dom of  speech,  and  debates  or  proceedings  in  Parliament, 
ought  not  to  be  impeached  or  questioned  in  any  court  or 
place  out  of  ParUament."  (Bill  of  Rights,  1  Will.  &  Mary, 
st.  2,  c.  2.)  And  no  indictment  will  lie  for  an  alleged  con- 
spiracy by  members  of  either  House  to  make  speeches  de- 
famatory of  the  plaintiflF.  {Ex  parte  Wason,  L.  R  4  Q.  B. 
573  ;  38  L.  J.  Q.  B.  302 ;  40  L.  J.  M.  C.  168 ;  17  W.  R 

881.) 

But  this  privilege  does  not  extend  outside  the  walls  of 

the  House. 

Hence,  at  common  law,  even  if  the  whole  House  ordered 
the  publication  of  parUamentary  reports  and  papers,  no 
privilege  attached.  {R.  v.  Williams,  (1686)  2  Shower, 
471 ;  Comb.  18  (see,  however,  the  comments  on  this  casein 
R.  V.  Wright,  (1799),  8  T.  R.  293) ;  Stockdcde  v.  Hansard, 
(1839)  2  Moo.  &  Bob.  9;    7  Q  &  P.   731;  9  A.  &  E. 
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1—243 ;  2  P.  &  D.  1 ;  3  Jur.  905  ;  8  DowL  148,  522.) 
But  by  stat.  3  &  4  Vict.  c.  9,  all  reports,  papers,  votes, 
and  proceedings  ordered  to  be  published  by  either  House 
of  Parliament,  were  made  absolutely  privileged,  and  all 
proceedings  at  law,  civil  or  criminal,  will  be  stayed  at 
once  on  the  production  of  a  certificate  that  they  were 
published  by  order  of  either  House.  The  only  case  under 
the  Act  is  the  second  case  of  Stockdcde  v.  Hansard,  (1840) 
11  A.  &E.  253,297. 

A  petition  to  ParUament  is  absolutely  privileged, 
although  it  contain  false  and  defamatory  statements.  {Lake 
V.  King,  1  Sffund.  131  ;  1  Lev.  240  ;  1  Mod.  58  ;  Sid.  414.) 
So  is  a  petition  to  a  committee  of  either  House.  (See  Kane 
V.  Mulvany,  Ir.  R.  2  C.  L.  402.)  But  a  publication  of  such 
a  petition  to  others  not  members  of  the  House  is  of  course 
not  privileged. 

Illustrations. 

Words  spoken  by  a  Member  of  Parliament  in  parliament  are  absolutely 
privileged  :  the  Court  has  no  jnnsdiction  to  entertain  an  action  in  respect  of  them, 
and  will  upon  motion  set  aside  the  writ  of  summons  and  the  statement  of  claim  in 
each  action. 

Dillon  V.  Balfour,  20  L.  R.  Ir.  600. 
But  if  a  member  of  either  House  of  Parliament  publishes  to  the  world  the 
speech  be  delivered  in  his  place  in  the  House,  he  will  be  liable  to  an  action  as 
any  private  individual  would  be,  who  reported  such  speech. 
R  V.  Lord  Abingdon,  I  Esp.  226. 
R,  V.  Creevey,  1  M.  &  S.  273. 
A  report  of  a  speech  made  in  either  House  is  conditionally  privileged  ;  i.e,,  the 
plaintiff  cannot  recover,  unless  he  can  prove  malice. 

Per  Lord  Campbell  in  Davison  v.  Duncan,  7  £.  &  B.  233  ;  26  L.  J, 

a  B.  107. 
Per  Cockbum,  C.J.,  in  Wawn  v.  Walter,  L.  R.  4  Q.  B.  95  ;  8  B.  &  S. 

730 ;  38  L.  J.  Q.  B.  42  ;  17  W.  R  169  ;  19  L.  T.  416. 
Per  Palles,  C.B.,  in  DiUon  v.  Balfour,  20  L.  R.  Ir.  600. 
And  see  post,  pp.  292—296. 
Evidence  given  before  a  Select  Committee  of  the  House  of  Commons  is  abso- 
lutely privileged. 

Goffin  V.  Donnelly,  6  Q.  B.  D.  307  ;   60  L«  J.  Q.  B.  303  ;   29  W.  R. 
440  ;  44  L.  T.  141 ;  46  J.  P.  439. 
Bat  a  letter  written  to  the  Privy  Council,  touching  the  conduct  of  one  of  their 
officers,  is  not  absolutely  privileged ;  it  is  open  to  the  plaintiff  to  prove  express 
malice  if  he  can. 

Proctor  V.  WebOer,  16  Q.  B.  D.  112 ;  65  L.  J.  Q.  B.  150;  63  L.  T.  765. 

O.L.S.  P 
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(ii)  Judicial  Proceedings. 

No  action  will  lie  for  defamatory  statements  made  or 
sworn  in  the  course  of  a  judicial  proceeding  before  any 
court  of  competent  jurisdiction.  Everything  that  a  judge 
says  on  the  bench,  or  a  witness  in  the  box,  or  counsel  in 
arguing,  is  absolutely  privileged,  so  long  as  it  is  in  any  way 
connected  with  the  inquiry.  So  are  aU  documents  neces- 
sary to  the  conduct  of  the  cause,  such  as  writs,  pleadings, 
and  affidavits.  This  immunity  rests  on  obvious  grounds  of 
public  policy  and  convenience. 

"  Public  policy  requires  that  a  judge,  in  dealing  with  the  matter 
before  him,  a  party  in  prefefring  or  resisting  a  legal  pi'oceeding,  and 
a  witness  in  giving  evidence,  oral  or  written,  in  a  court  of  justice, 
shall  do  so  with  his  mind  uninfluenced  by  the  fear  of  an  action  for 
defamation  or  a  prosecution  for  libel."  (Per  Pigott,  C.B.,  in  Kennedy 
v.  Hilliard,  10  Ir.  C.  L.  Rep.  at  p.  209,  cited  with  approval  by 
Brett,  M.R.,  in  Munster  v.  Lamb,  (C.  A.)  11  Q.  B.  D.  at  pp.  604, 
605.) 

Judges. 

A  judge  of  a  superior  court  has  an  absolute  immunity, 
and  no  action  can  be  maintained  against  him,  even  though 
it  be  alleged  that  he  spoke  maUciously,  knowing  his  words 
to  be  false,  and  also  that  his  words  were  irrelevant  to  the 
matter  in  issue  before  him,  and  wholly  unwarranted  by  the 
evidence.  It  is  essential  to  the  highest  interests  of  public 
policy  to  secure  the  free  and  fearless  discharge  of  high 
judicial  functions.     {Floyd  v.  Barker,  12  Rep.  24.) 

The  judge  of  an  inferior  court  of  record  enjoys  the  same 
immunity  in  this  respect  as  the  judge  of  a  superior  court, 
so  long  as  he  has  jurisdiction  over  the  matter  before  him. 
For  any  act  done  in  any  proceeding  in  which  he  either 
knows,  or  ought  to  know,  that  he  is  without  jurisdiction, 
he  is  liable  as  an  ordinary  subject.  {Houlden  v.  Smith,  14 
Q.  B.  841  ;  Calder  v.  Halhet,  3  Moo.  P.  C.  C.  28.)  And 
so  he  would  be  for  words  spoken  after  the  business  of  the 
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court  is  over.  {Paris  v,  Levy^  9  C.  B.  N.  S.  342  ;  30  L.  J. 
C.  P.  12^  7  Jut.  N.  S.  289  ;  9  W.  R.  71 ;  3  L,  T.  324.) 
A  justice  of  the  peace  enjoys  an  equal  immunity.  An 
action  will  lie  against  him  for  defamatory  words  spoken 
maliciously  and  without  reasonable  or  probable  cause  if 
they  do  not  arise  out  of  any  matter  properly  before  him. 
(See  Kirhy  v.  Simpson^  10  Exch.  358  ;  Gelen  v.  Hall^  2  H. 
AN.  379.)  But  if  the  conduct  of  the  plaintiff  be  a  matter 
in .  any  way  relevant  to  the  inquiry,  and  the  proceedings 
are  within  the  jurisdiction  of  the  magistrate^  he  may  express 
his  opinion  of  such  conduct  with  the  utmost  freedom,  and 
no  action  will  lie. 

« 

The  dicta  of  Lord  Denman,  C.  J.,  in  KendiUon  v.  MaZtby,  Car.  &  M. 
402 ;  2  Moo.  &  Rob.  438,  implying  that  an  action  would  lie  against  a 
magistrate  for  words  uttered  in  the  coarse  of  his  duty,  on  proof  both 
of  malice  and  of  the  absence  of  all  reasonable  and  probable  cause,  are 
expressly  overruled  by  the  Court  of  Appeal  in  Munster  v.  Larrib, 
11  Q.  B.  D.  608;  52  L.  J.  Q.  B.  726;  32  W.  R.  243;  49  L.  T.  252; 
47  J.  P.  80$. 

HLvMrationa. 

No  action  will  lie  against  a  judge  of  one  of  the  superior  courts  for  any  judicial 
act,  though  it  alleged  to  have  been  done  maliciously  and  corruptly. 
Fray  v.  BlaMwm,  3  B.  &  S.  576. 
See  Fhyd  v.  Ba/rker,  12  Rep.  24. 
•     Qroenvdt  y.  Burwdl,  1  Ld.  Raym.  4H  468 ;  12  Mod.  388. 
Dicas  v.  Lord  Eroughamj  6  C.  &  P.  249  ;  1  M.  &  R.  309. 
Taaffe  v.  Daumes,  3  Moo.  P.  C.  C.  36,  n. 

Kemp  V.  Nedlle,  10  C.  B.  N.  a  523  ;  31  L.  J.  C.  P.  168 ;  4  L.  T.  640. 

.  Anderson  y,  Gorrie  cmd  others^  (1895)  1  Q.  B,  668;   71  L.  T.  382;  14 

R,,79. 

No  action  lies  against  a  judge  for  unjustly  censuring  and  denouncing  a  counsel 

then  engaged  in  the  cause  before  him,  even  although  it  be  alleged  that  it  was 

done  horn  motives  of  private  malice. 

MilUr  V.  Bope^  2  Shaw,  Sc  App.  Cas.  125. 
A  County  Court  judge,  while  sitting  in  court  and  trying,  an  action  in  which 
Seott  was  defendant,  said  to  him  :  ''  Ton  are  a  harpy,  preying  on  the  vitals  of  the 
pqpr,''  Scott  was  an  accountant  and  scrivener.  Held^  that  no  action,  lay  for  words 
so  spoken  by  the  County  Court  judge,  although  they  were  alleged  to  have  been 
spoken  fiedsely  and  maliciously,  and  without  any  reasonable  or  probable  cause  or 
any  fooiidation  whatever,  and  to  have  been  wholly  inelevant  to  the  case  before 
him. 

Scott  v.'Stantfield,  L.  R.  3  Ex.  220 ;  37  L.  J.  Ex.  155 ;  16  W.  R.  911 ; 
18L.T.  572. 

P  2 
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No  action  lies  against  a  coroner  for  anything  be  says  in  bis  addreas  to  the  jury 
impanelled  before  him,  however  defamatory,  false,  or  malicious  it  may  be ;  unles 
the  plaintiff  can  prove  that  the  statement  was  wholly  irrelevant  to  the  inqnieition, 
and  not  warranted  by  the  occasion,  the  coronei^s  court  being  "  a  court  of  recoid  of 
very  high  authority." 

Thomas  v.  ChurUm,  2  B.  &  S.  475  ;  31  L.  J.  Q.  B.  139  ;   8  Jur.  N.  a 

796. 
See  also  Yates  v.  Lansing^  5  Johns.  283 ;  9  Johns.  395  (American). 
A  chairman  of  quarter  sessions  may  denounce  the  grand  jury  as  "  a  seditions, 
scandalous,  corrupt,  and  perjured  jury.** 
R.  Y.  Skinner,  Lofft,  55. 
The  judgment  of  a  court-martial,  containing  defamatory  matter,  is  abeolately 
privileged,  though  it  is  not  a  court  of  record. 

JekyU  V.  Sir  John  Moore,  2  B.  &  P.  N.  R  341 ;  6  £sp.  63. 
Home  y.  Bentinck,  2  B.  &  B.  130 ;  4  Moore,  563. 
Oliver  v.  Bentinck,  3  Taunt  456. 
A  magistrate  commented  severely  on  the  conduct  of  a  policeman  which  came 
under  his  judicial  notice,  and  in  consequence  the  policeman  was  dismissed  from 
the  force.    Held,  that  no  action  lay. 

Kendillon  v.  MaUby,  2  M.  &  Rob.  438  ;  Car.  &  Mar.  402. 
See  also  AUardice  v.  Robertson,  I  Dow,  N.  S.  514  ;   1  Dow  &  Clark, 
495  ;  6  Shaw  &  Dun.  242  ;  7  Shaw  &  Dun.  691 ;  4  Wil.  &  Shaw, 
App.  Cas.  102. 
Pratt  T.  Gardner,  2  Cushing  (Massachusetts),  63. 
But  a  magistrate's  clerk  has  no  right  to  make  any  observation  on  the  conduct 
of  the  parties  before  the  Court ;  and  no  such  observation  will  be  privileged. 

DeUgaX  v.  Highley,  3  Bing.  N.  C.  950  ;  5  Scott,  154  ;  3  Hodges,  158 ; 
8  C.  &  P.  444. 

Counsel^  Ac. 

No  action  will  lie  against  a  barrister  for  defamatory 
words  spoken  as  counsel  in  the  course  of  any  judicial  pro- 
ceeding with  reference  thereto,  even  though  they  were 
unnecessary  to  support  the  case  of  his  client,  and  were 
uttered  without  any  justification  or  excuse,  and  from  per- 
sonal ill-will  or  anger  towards  the  plaintiff  arising  from 
some  previously  existing  cause,  and  are  irrelevant  to  every 
question  of  fact  which  is  in  issue  before  the  tribunal. 
(Munster  v.  Lamh,  (C.  A.)  11  Q.  B.  D.  588;  52  L.  J. 
Q.  B.  726  ;  32  W.  R  243 ;  49  L.  T.  252 ;  47  J.  P.  805.) 

This  decision  gives  to  an  advocate  the  same  absolute  immunity  as 
is  enjoyed  by  a  judge  of  a  superior  court.  The  previous  cases  had  not 
gone  so  far.  In  Brook  v.  Sir  Henry  Montague,  (1606)  Cro.  Jac.  90, 
the  Court  decided  that  ''counsel  in  law  retained  hath  a  privilege  to 
enforce  anything  which  is  informed  him  by  his  client,  and  to  give  it 
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in  evidence,  being  pertinent  to  the  matter  in  question,  and  not  to 
examine  whether  it  be  true  or  false ;  but  it  is  at  the  peril  of  him  who 
informs  him/'  And  the  Court  assumed  in  favour  of  counsel  that  his 
client  had  instructed  him  to  say  what  he  did.  Thus,  in  Wood  v. 
Gunston,  Style,  462,  Glyn,  C.J.,  says:  "  It  is  the  duty  of  a  counsellor 
to  speak  for  his  client,  and  it  shall  be  intended  to  be  spoken  according 
to  his  client's  instructions."  And  in  Flint  v.  Pike,  4  B.  &  C.  473, 
Bayley,  J.,  says  :  "  The  law  presumes  that  he  acts  in  discharge  of  his 
duty,  and  in  pursuance  of  his  instructions."  And  in  Butt,  Q,C.  v. 
Jackson,  10  Ir.  L.  R  120,  the  Court  expressly  decided  that  instruc- 
tions to  counsel  are  not  the  test  by  which  to  try  whether  or  not  the 
line  of  duty  has  been  passed.  Hence,  the  words  are  still  absolutely 
privileged,  although  counsel  may  have  exceeded  his  instructions. 
(See  also  Hodgson  v.  Scarlett,  1  B.  &  Aid.  232 ;  Holt,  N.  P.  621 ; 
Xeedham  v.  Dowliyig,  15  L.  J.  C.  P.  9 ;  iJ.  jfros.  Armstrong,  Q.C,  v. 
Kiernan,  7  Cox,  C.  C.  6 ;  5  Ir.  C.  L.  R.  171 ;  and  Taylor  v.  Swinton, 
(1824)  2  Shaw's  Scotch  App.  Cas.  245.)  But  the  recent  decision  of 
the  Court  of  Appeal  removes  all  limitations  whatever  on  the  absolute 
privilege  of  an  advocate  for  all  words  uttered  in  the  course  of  his 
duty.  The  rule  is  made  so  wide  (as  Brett,  M.R,  points  out,  11 
Q.  B.  D.  604)  not  to  protect  counsel  who  deliberately  and  maliciously 
slander  others,  but  in  order  that  innocent  counsel  who  act  bond  fide 
may  not  be  ''  unrighteously  harassed  with  suits." 

An  attorney  acting  as  an  advocate  in  a  county  court  or  a 
police  court  enjoys  the  same  immunity  as  counsel.  {Mackay 
V.  Ford,  5  H.  &  N.  792 ;  29  L.  J.  Ex.  404 ;  6  Jur.  N.  S. 
587  ;  8  W.  R.  586  ;  Munster  v.  Lamb,  uhi  suprd.)  So 
with  a  proctor  in  an  ecclesiastical  court.  {Higginson  v. 
Flaherty,  4  Ir.  C.  L.  R.  125.)  The  party  himself,  be- 
cause of  his  ignorance  of  the  proper  mode  of  conducting  a 
case,  is  allov^red  even  greater  latitude.  (Per  Holroyd,  J.,  in 
Hodgson  v.  Scarlett,  1  B.  &  Aid.  244.)  Any  observation 
made  by  one  of  the  jury  during  the  trial  is  equally  privi- 
leged, provided  it  is  pertinent  to  the  inquiry.  (R.  v. 
Skinner,  Loflft,  55.)  And  so  is  any  presentment  by  a  grand 
jury.     {Little  v.  Pomeroy,  Ir.  R.  7  C.  L.  50.) 

Illustrations, 

A  woman  was  charged  before  a  eoart  of  petty  sessions  with  administering  drugs 
to  the  Inmates  of  the  plaintifiPs  house  in  order  to  facilitate  the  commission  of  a 
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bniglaiy  there:  The  plaintiff  was  the  proeecutor,  and  the  defendaat,  who 
•olidtor,  appealed  for  the  defence  of  the  woman.  It  was  admitted  that  ehe  had 
been  at  the  plaintiffa  honae  on  the  evening  before  the  bnigkry ;  and  there  was 
some  evidence,  though  very  slight,  that  a  narcotic  drug  had  been  administered  to 
the  inmates  of  the  phdntifTs  house  on  that  evening.  Daring  the  proceedings 
before  the  magistrates  the  defendant,  acting  as  advocate  for  the  woman,  anggeated 
that  the  pUintiff  might  be  keeping  drugs  at  his  house  for  inunoial  or  criminal 
purposes.  There  was  no  evidence  called  or  tendered  that  the  plaintiff  kept  anv 
drugs  in  his  house  at  alL  HMy  that  no  action  would  lie  against  the  defendant 
for  these  words. 

Munder  v.  Lamb,  (C.  A.)  11  Q.  B.  D.  588;  62  L.  J.  Q.  R  726 ;  32 
W.  R.  243  ;  49  L.  T.  252 ;  47  J.  P.  805. 
A  servant  summoned  his  master  before  a  court  of  conscience  for  a  week's  wages: 
The  master  said  :  *^  He  has  been  transported  before,  and  ought  to  be  transported 
again.  He  has  been  robbing  me  of  nine  quartern  loaves  a  week."  Lord  £llen- 
borough  held  the  remark  absolutely  privileged,  if  the  master  spoke  them  in  open- 
ing his  defence  to  the  Court ;  but  otherwise  if  he  spoke  them  while  waiting  about 
the  room  and  not  for  the  purpose  of  his  defence. 

Trotman  v.  Duniiy  4  Camp.  211.    [N.B.— The  latter  part  of  the  head- 
note  to  this  case  is  mideading.] 
Plaintiff  made  an  affidavit  in  an  action  he  had  brought  against  defendant  in 
the  King's  Bench.    Defendant  (apparently  conducting  his  own  case)  said  in  courts 
in  answer  to  this  affidavit :  "  It  is  a  false  affidavit,  and  forty  witnesses  will  swear  t^ 
the  contrary."    Hddj  that  no  action  lay  for  these  words. 

Boidton  V.  Chapmariy  (1640)  Sir  W.  Jones,  431  ;  March,  20,  pi.  45. 
A  chaige  of  felony  made  by  the  defendant  when  applying  in  due  coarse  to  a 
justice  of  the  peace  for  a  warrant  to  appreheod  the  plaintiff  on  that  charge  ia 
absolutely  privileged. 

Bam  V.  Lamley^  Hutt.  113. 

See  Johruon  v.  Evans,  3  Esp.  32. 

WuUm  V.  Dohnist,  Cro.  Jac  432. 

Dancaster  v.  Hewson,  2  Man.  &  R.  176. 


Witnesses. 

A  witness  in  the  box  is  absolutely  privileged  in  answering" 
all  the  questions  asked  him  by  the  counsel  on  either  side ; 
and  even  if  he  volunteers  an  observation  (a  practice  much 
to  be  discouraged),  still,  if  it  has  reference  to  the  matter 
in  issue,  or  fairly  arises  out  of  any  question  asked  him  by 
counsel,  though  only  going  to  his  credit,  such  observation 
will  also  be  privileged.  (Seaman  v.  NethercUJi,  1  C.  P.  I>. 
540 ;  2  C.  P.  D.  53 ;  46  L.  J.  C.  P.  128.)  But  a  remark 
made  by  a  witness  in  the  box,  wholly  irrelevant  to  the 
matter  of  inquiry,  uncalled  for  by  any  question  of  counsel. 
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and  introduced  by  the  witness  maliciously  for  his  own  pur- 
poses, would  not  be  privileged,  and  would  also  probably  be 
a  contempt  of  Court  So,  of  course,  an  observation  made 
by  a  witness  while  waiting  about  the  Court,  before  or  after 
he  has  given  his  evidence,  is  not  privileged.  {Trotman  v. 
Dunn,  4  Camp.  211 ;  Lynam  v.  Gowing,  6  L.  R.  Ir.  259.) 

lUvstrationB. 

Defendant,  an  expert  in  handwriting,  gave  evidence  in  the  Probate  Court  in 
the  trial  of  Davies  v.  May,  that,  in  hie  opinion,  the  signature  to  the  will  in 
question  was  a  forgery.  The  jury  found  in  favour  of  the  will,  and  the  presiding 
judge  made  some  veiy  disparaging  remarks  on  defendant's  evidence.  Soon  after- 
wards defendant  was  called  as  a  witness  in  favour  of  the  genuinene^  of  another 
document,  on  a  charge  of  forgery  before  a  magistrate.  In  cross-examination  he 
was  asked  whether  he  had  given  evidence  in  the  suit  of  Davies  v.  May^  and. 
whether  he  had  read  the  judge's  remarks  on  his  evidence.  He  answered,  '*  Yes." 
Counsel  asked  no  more  questions,  and  defendant  insisted  on  adding^  though  told 
by  the  magistrate  not  to  make  any  further  statement  as  to  Davies  v.  May  :  '*  I 
believe  that  will  to  be  a  rank  forgeiy,  and  shall  believe  sd  to  the  day  of  my 
death."  An  action  of  slander  for  these  words  having  been  brought  by  one  of  the 
attesting  witnesses  to  the  will :  heldy  that  the  words  were  spoken  by  defendant  as 
a  witness,  and  had  reference  to  the  inquiry  before  the  magistrate,  as  they  tended 
to  justify  the  defendant,  whose  credit  as  a  witness  had  been  impugned ;  .and  the 
defendant  was  therefore  absolutely  privileged. 

Seaman  v.  Ndherdift,  1  C.  P.  P.  640 ;  45  L.  J.  C.  P.  798  ;  24  W.  R. 
884 ;  34  L.  T.  878  ;  (C.  A.)  2  C.  P.  D.  53;  46  L.  J.  C.  P.  128 ;  25 
W.  R.  159;  35L.  T.  784. 
Defamatoiy  communications  made  by  witnesses  or  officials  to  a  court-martial, 
or  to  a  court  of  inquiry  instituted  under  articles  of  war,  are  absolutely  privileged. 
Keighley  v.  Belly  4  F.  &  F.  763. 

Dawkms  v.  Ixyrd  EoJeeby,  L.  R.  8  Q.  B.  255;   42  L.  J.  Q.  B.  63  ;   21 

W.  R.  544  ;  4  F.  &  F.  806  ;  28  L.  T.  134;   L.  R.  7  IL  L.  744 ;  45 

L.  J.  Q.  B.  8  ;  23  W.  R  931 ;  33  L.  T.  196. 

But  an  action  on  the  case  will  lie  against  a  person  who  suborns  witnesses  to 

testify  falsely  in  an  action,  whereby  the  plaintifT  is  injured  in  his  reputation  and 

suffers  loss. 

Rice  V.  Coolidge,  7  Lathrop,  (121  Mass.)  393. 

A  letter  written  privately  to  the  judge  to  influence  his  decision,  whether  by  a 

party,  or  a  witnessj  or  anyone  else,  is  not  privileged.    It  is  indeed  a  contempt  of 

court. 

Ckmld  V.  Erdme,  3  C.  &  P.  625. 


Affidavits,  Pleadings,  &c. 

Every  affidavit  sworn  in  the  course  of  a  judicial  pro- 
ceeding before  a  Court  of  competent  jurisdiction  is  abso- 
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lately  privileged,  and  no  action  lies  therefor,  however  false 
and  malicious  may  be  the  statements  made  therein.  {Rem 
V.  ^mith,  18  C.  B.  126 ;  25  L.  J.  C.  P.  195  ;  Bendersm  v. 
Brooinhead,  4  H.  &  N.  569 ;  28  L.  J.  Ex.  360;  5  Jur. 
N.  S.  1175.)  So  is  any  indorsement  on  a  writ.  {Lord 
Beauchamps  v.  Sir  R.  Croft,  Dyer,  285  a.)  So  are  articles 
of  the  peace  exhibited  against  the  plaintiff.  (Cutler  v. 
Dixoiiy  4  Rep.  14a.)  The  only  exception  is  where  the  affi- 
davit is  sworn  before  a  Court  that  has  no  jurisdiction  in  the 
matter,  and  no  power  to  entertain  the  proceeding.  (Buckley 
V.  Wood,  4  Rep.  14  a ;  Cro.  Eliz.  230  ;  R.  v.  Salisbury,  1 
Ld.  Raym.  341 ;  Maloney  v.  Bartley,  3  Camp,  at  p.  212; 
Lewis  V.  Lemf,  E.  B.  &  E.  554 ;  27  L.  J.  Q.  B.  282  ;  4  Jur. 
N.  S.  970.)  In  all  other  cases  the  plaintiff's  only  remedy 
is  to  indict  the  deponent  for  perjury,  if  he  dare.  (Doyle  v. 
ODoherty,  Car.  &  M.  418  ;  Astley  v.  Younge,  2  Burr.  807.) 
The  Court  will,  however,  sometimes  order  scandalous  matter 
in  such  an  affidavit  to  be  expunged.  (Christie  v.  Christie, 
L.  R.  8  Ch.  499  ;  42  L.  J.  Ch.  544  ;  21  W.  R.  493;  28 
L.  T.  607.)  But,  even  for  matter  thus  expunged,  no  action 
can  be  brought.  (Kennedy  v.  Hilliard,  10  Ir.  C.  L.  R 
195;  1  L.T.  578.) 

In  short,  "  neither  party,  witness,  counsel,  jury,  nor  judge 
can  be  put  to  answer  civilly  or  criminally  for  words  spoken 
in  office*'  (per  Lord  Mansfield,  in  R.  v.  Skinner,  Loffit,  56), 
or  for  any  act  done  or  proceeding  taken  "  in  the  course  of 
justice."  (Kennedy  v.  Hilliard,  10  Ir.  C.  L.  R.  195 ; 
M'Laughlin  v.  Doey,  32  L.  R.  Ir.,  at  p.  530.) 

niustrations. 

No  action  of  libel  can  be  maintained  against  a  plaintiff  for  signing  judgment  in 
an  action/even  though  such  judgment  be  subsequently  set  aside,  as  being  irregular 
or  contrary  to  good  faitbw  "The  procuring  by  the  plaintiff  of  the  entry  of  the 
judgment  upon  the  rolls  of  the  Court  cannot  amount  to  an  actionable  publication 
of  a  libel.''  Nor  can  the  subsequent  docketing  and  registration  of  such  judgment 
in  the  official  books  of  any  statutory  Registry. 

M'Laughlin  v.  Doey,  32  L.  R.  Ir.  518,  528. 
No  action  lay  for  defamatory  expressions  contained  in  a  bill  in  Chancery ; 

Hare  v.  Mellers,  3  Leon.  138,  163 ;  aa  explained  by  Pollock,  B.,  16 
Q.  B.  D.  atp.  113; 
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or  in  any  pleading  or  proceeding  in  an  ecclesiastical  court ; 

JVegton  V.  Dobnia,  Cro.  Jac  432  ; 
cr  in  articles  of  the  peace  ; 

Cutler  v.  Dixon,  4  Rep.  14  a. 
No  action  will  lie  for  defamatory  expressions  against  a  third  party,  contained 
in  an  affidavit  made  and  used  in  the  proceedings  in  a  cause,  though  such  state- 
ments be  false,  to  the  knowledge  of  the  party  making  them,  and  introduced  out 
of  malice. 

Hendenon  v.  Broomhead,  28  L.  J.  Ex.  360 ;  4  H.  &  N.  669  ;  5  Jur. 
N.  S.  1175. 

Astley  V.  Younge,  2  Burr.  807  ;  2  Ld.  Eenyon,  636. 

Bevis  V.  Smith,  18  C.  B.  126  ;  25  L.  J.  C.  P.  195  ;  2  Jur.  N.  S.  614. 

Gompas  v.  WliiU,  6  Times  L.  R,  20. 

Hartiock  y.  Eeddick,  6  Blackf.  (Indiana^  255. 
The  defendant  exhibited  a  bUl  in  the  Star  Chamber  charging  the  plaintiff, 
inter  alia,  with  procuring  murders  and  piracies,  and  for  maintaining  murderers 
and  pirates,  charges  over  which  the  Star  Chamber  had  no  jurisdiction.  Held, 
that  for  so  much  of  the  bill  as  contained  matter  which  was  **  not  examinable  in 
the  said  Court,  an  action  on  the  case  lies ;  for  that  cannot  be  in  a  course  of 
justice.** 

Buckley  v.  Wood,  4  Bep.  14  a ;  Cro.  Eliz.  230. 

Thorn  V.  Blanchard,  5  Johns.  508. 

But  the  proceeding  must  be  in  its  nature  judicial — that 
is,  it  must  be  either  the  adjudication  and  determination  by 
a  competent  tribunal  of  the  legal  rights  of  the  parties  before 
it,  or  some  necessary  step  preUminary  thereto. 

Illustrations, 

The  London  County  Council  is  not  a  Court :  no  judicial  business  was  trans- 
ferred to  it  (see  s.  78,  subs.  2,  of  the  Local  Government  Act,  1888).  When 
it  is  discussing  the  advisability  of  granting  a  music  and  dancing  licence,  it  is 
dealing  with  the  administrative  business  of  the  county  :  it  is  not  acting  judicially. 
Hence,  the  remarks  made  by  a  county  councillor  during  such  a  discussion  are  not 
absolutely  privileged. 

B(yyal  Aquarium  v.  Parkinson,  (1892)  1  Q.  B.  431 ;  61  L.  J.  Q.  B.  409 ; 
40  W.  R.  450  ;  66  L.  T.  613  ;  56  J.  P.  404,  (C.  A.). 
When  a  grand  jury  is  dealing  with  the  fiscal  business  of  the  county,  a  statement 
made  by  one  of  their  number,  impugning  the  solvency  of  a  proposed  road-con- 
tractor, is  privileged,  but  not  absolutely  privileged. 
Little  V.  Pomeray,  Ir.  R.  7  C.  L.  60. 
A  letter  of  complaint  against  a  solicitor  in  respect  of  his  professional  conduct, 
with  affidavit  of  alleged  charges  attached,  forwarded  to  the  Registrar  of  the 
Incorporated  Law  Society  in  accordance  with  Form  1  in  the  Sdiedule  of  the 
Rules  under  the  Solicitors  Act,  1888,  is  a  step  in  a  judicial  proceeding,  and  the 
statements  contained  in  such  letter  and  affidavit  are  absolutely  privileged. 
LUley  V.  Rmey,  61  L.  J.  Q.  B.  727. 
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The  Genexal  Medical  Council  apparently  ia  not  a  Conrl 

AWmU  Y.  General  Medical  CkmncO^fSQ.  B.  D.  400 ;  58  L.  J.  Q.  B. 
606 ;  37  W.  R.  771 ;  61  L.  T.  586 ;  54  J.  P.  36. 
The  eervioe  on  a  debtor  of  a  notice  under  the  Canadian  Insolvent  Act  of  1869, 
demanding  payment  of  a  debt,  tbongh  an  important  piece  of  evidenoe,  ahoald 
bankruptcy  proceedings  follow,  ia  not  in  itself  a  judicial  proceeding ;  and  the 
delirery  of  such  a  notice  to  a  lawyer*8  clerk  for  service  is  a  privileged,  but  not  an 
absolutely  privileged,  publication. 

Bank  of  BriHsh  North  America  ▼.  Strong,  1  App.  Ca&  307  ;  34  L.  T. 
627. 
It  is  submitted  that  a  case  laid  before  counsel  for  his  opinion  is  not  absolutely 
privileged ;  at  all  events,  if  no  writ  be  yet  issued. 

Minter  v.  Brockmaii^  May  23rd,  1895  (not  reported). 
An  affidavit  made  voluntarily  when  no  cause  is  pending,  or  made  coram  non 
judicCf  u  not  privileged  as  a  judicial  proceeding. 
Moloney  v.  Bartley,  3  Camp.  210. 
An  attorney's  bill  of  costs  is  in  no  sense  a  judicial  proceeding,  though  delivered 
under  a  judge's  order,  and  no  privilege  can  be  claimed  for  it 
BruUm  v.  Downes,  1  F.  &  F.  668. 
But  where  a  solicitor's  bill  of  costs  in  an  action  is  being  taxed  by  a  Master, 
objections  carried  in  by  the  opposite  party  under  Order  LXV.  r.  27  (39),  are 
absolutely  privileged. 

Pedley  and  May  v.  Morris,  61  L.  J.  Q.  B.  61 ;  40  W.  R.  42  ;  65  L.  T. 
526. 
Beports  of  judicial  proceedings  are  not  absolutely  privileged,  however  fair  and 
accurate  they  may  be ;   the  plaintiff  may  still  prove  that  the  reporter  acted 
maliciously  in  sending  the  report  to  the  newspaper. 

Stevens  v.  Sampson,  5  Ex.  D.  53  ;  49  L.  J.  Q.  B.  120;  28  W.  R.  87 ; 

41  L.  T.  782. 
Salmon  v.  Isaac,  20  L.  T.  885.    And  see  post,  p.  291. 


(iii)  Naval  and  Military  Affairs,  <Stc. 

A  similar  immunity,  resting  also  on  obvious  grounds  of 
public  policy,  is  accorded  to  all  reports  made  by  a  military 
officer  to  his  military  superiors  in  the  course  of  his  duty, 
and  to  evidence  given  by  any  military  man  to  a  court  mar- 
tial or  other  military  court  of  inquiry  ;  it  being  essential  to 
the  welfare  and  safety  of  the  State  that  mihtary  discipline 
should  be  maintained  without  any  interference  by  civil 
tribunals.  In  short,  "  all  acts  done  in  the  honest  exercise 
of  mihtary  authority  are  privileged."  The  law  is,  of  course, 
the  same  as  to  the  navy.  Naval  and  mihtary  matters  are 
for  naval  and  military  tribxmals  to  determine,  and  not  the 
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ordinary  civil  courls.  {Hart  v.  Gumjmch,  Ti,  R.  4  P.  C. 
439 ;  9  Moore  P.  C.  C.  N.  S.  241  ;  42  L.  J.  P.  C.  25  ;  21 
'W.  R  365 ;  DawUns  v.  Lord  Paulet,  L.  R.  5  Q.  B.  94  ; 
39  L.  J.  Q:  B.  53  ;  18  W.  R  336 ;  21  L.  T.  584 ;  Daw- 
kins  Y.  Lord  Rohehy,  L.  R  7  H.  L.  744 ;  45  L,  J.  Q. 
R  8 ;  23  W.  R  931 ;  33  L.  T.  196  ;  4  F.  &  F.  806.)  A 
similarly  absolute  privilege  extends  te  all  acts  of  State,  and 
to  the  ofl&cial  notification  thereof  in  the  London  Gazette,  to 
all  State  papets,  and  to  all  advice  given  to  the  Crown  by- 
its  ministers, 

IUtL8iratio7i8. 

A  military  court  of  inquiiy  may  not  be  strictly  a  judicial  tribunal,  but  where 
such  court  has  been  assembled  under  the  orders  of  the  General  Commanding-in- 
Ghief  in  conformity  with  the  Queen's  Regulations  for  the  government  of  the  army, 
a  witness  who  gives  evidence  thereat  stands  in  the  same  situation  as  a  witness 
giving  evidence  before  a  judicial  tribunal,  and  all  statements  made  by  him 
thereat,  whether  orally  or  in  writing,  having  reference  to  the  subject  of  the 
inquiiy,  are  absolutely  privileged. 

Dawkins  v.  Lord  Bokeby,  L.  E.  7  H.  L.  744;  46  L.  J.  Q.  B.  8 ;   23 
W.  R  931 ;  33  L.  T.  196  ;  in  the  Exch.  Ch.  L.  R.  8  Q.  B.  255. 

Ooffin  V.  Donnelly,  6  Q.  B.  D.  307  ;  50  L.  J.  Q.  B.  303  ;  29  W.  R.  440 ; 
44  L.  T.  141 ;  45  J.  P.  439. 

And  see  KeighUy  v.  Bell,  4  F.  &  F.  763. 

Home  V.  Bentinck,  2  B.  &  B.  130  ;  4  Moore,  563« 
The  defendant  being  the  plaintiff's  superior  officer,  in  the  course  of  his  military 
duty  forwarded  to  the  Adjutant-Qeneral  certain  letters  written  by  the  plaintiff, 
and  at  the  same  time,  also  in  accordance  with  his  military  duty,  "reported  to  the 
Commander-in-Chief  on  the  contents  of  such  letters,  using  words  defamatory  of 
the  plaintiff.  It  was  allied  that  the  defendant  did  so  maliciously,  and  without 
any  reasonable,  probable,  or  justifiable  cause,  and  not  in  the  bond  fide  discharge  of 
his  duty  as  the  plaintiff's  superior  officer.  Held,  on  demurrer,  by  the  minority  of 
the  Court  of  Q.  B.  (Mellor  and  Lush,  J  J.),  that  such  reports  being  made  in  the 
course  of  military  duty  were  absolutely  privileged,  and  that  the  civil  courts  had 
no  jurisdiction  over  such  purely  military  matters.  Cockbum,  C.J.,  dissented,  on 
the  grounds  that  it  never  could  be  the  duty  of  a  military  officer  falsely,  mali- 
ciously, and  without  reasonable  and  probable  cause  to  libel  his  fellow-officer ;  that 
the  courts  of  common  law  have  jurisdiction  over  all  wilful  and  unjust  abuse  of 
military  authority ;  and  that  it  would  not  in  any  way  be  destructive  of  military 
discipline  or  of  the  efficiency  of  the  army  to  submit  questions  of  malicious 
oppression  to  the  opinion  of  a  jury. 

Dawkins  v.  Lord  Paulet,  L.  R.  5  Q.  B.  94 ;  39  L.  J.  Q.  B.  53;   18 
W.  R.  336 ;  21  L.  T.  584. 
[N.B. — ^There  was  no  appeal  in  this  case.    The  arguments  of  Cockbum,  C.J. 
deserve  the  most  careful  attention.     In  Dawkins  v.  Lord  Bokeby,  suprd,  the 
decision  of  the  House  of  Lords  turned  entirely  on  the  fact  that  the  defendant  was 


^ 


220  OCCASfONS  ABSOLUTELY  FBIVILEQSD. 

a  witness.  Neither  Kelly,  C.B.,  nor  any  of  the  Law  Lords  (except,  perhi^  Lord 
Penzance),  rest  their  judgment  on  tl^e  incompetency  of  a  court  of  common  law  to 
inquire  into  purely  military  matters.  The  Court  of  Exchequer  Chamber  no 
doubt  express  an  opinion  that  <'  questions  of  military  discipline  and  military  datj 
alone  are  cognisable  only  by  a  military  court,  and  not  by  a  court  of  law.''  (L.  B. 
8  Q.  B.  271.)  Bat  after  referring  to  "the  eloquent  and  powerful  reasoning  of 
Cockbum,  C. J.,  in  Dav^ns  v.  Lord  F.  Pauletj*  the  Court  goes  on  to  express  its 
satiiliEiction  that  the  question  **  is  yet  open  to  final  consideration  before  a  court  of 
the  last  resort."  However,  in  a  Court  of  first  instance,  at  all  events,  it  must  now 
be  taken  to  be  the  law  that  the  civil  courts  of  conmion  law  can  take  no  cognisance 
o(  purely  military  or  purely  naval  matters  {Suiton  v.  Johnstoru,  (1785)  1  T.  R.  493; 
Grant  v.  GovM,  (1792)  2  Hen.  Bl.  69  ;  Baruna  v.  Keppel,  (1766)  2  Wils.  314) ; 
but  wherever  the  civU  rights  of  a  person  in  the  military  or  naval  service  are 
affected  by  any  alleged  oppression  or  injustice  at  the  hands  of  his  superior  officers, 
or  any  illegal  action  on  the  part  of  a  military  or  naval  tribunal,  there  the  civil 
courts  may  interfere.  {Be  Manaergh,  1  B.  &  S.  400 ;  30  L.  J.  Q.  B.  296  ;  Warden 
V.  Bailey,  4  Taunt.  67.)] 

But  private  letters  written  by  the  commanding  officer  of  the  regiment  to  bis 
immediate  superior  on  military  matters,  as  distinct  from  Ms  official  reports,  are 
not  absolutely  privileged  ;  the  question  of  malice  should  be  left  to  the  jury. 
Di4i1c9on  V.  Earl  of  TFUton,  1  F.  &  F.  419. 
Dickson  v.  Oomhermerey  3  F.  &  F.  527. 
[N.B. — If  this  be  not  the  distinction,  these  cases  must  be  taken  to  be  overruled 
by  the  cases  cited  above.    See  L,  B.  8  Q.  B.  272-3.] 

By  a  general  order  it  was  declared  that  all  unemployed  Indian  officers  ineligible 
for  public  employment  by  reason  of  misconduct  or  physical  or  mental  inefficiency 
should  be  removed  to  the  pension  list.  Under  this  order  the  plaintiff  was 
removed  to  the  pension  list  and  a  notification  of  such  removal  was  published  in 
the  Indian  Gazette,  Held,  on  demurrer,  that  no  action  lay  either  for  the  removal 
of  the  plaintiff,  or  for  the  official  publication  of  the  fact :  although  special  damage 
was  alleged. 

Grant  v.  Secretary  of  StaUfor  India,  2  C.  P.  D.  446  ;  26  W.  B.  848 ; 

37  L.  T.  188. 
See  Does  v.  Secretary  of  State  for  India  in  CouncU,  L.  B.  19  £q.  609 ; 

23  W.  B.  773  ;  32  L.  T.  294. 
And  Oliver  v.  Lord  Wm,  Bentinck,  3  Taunt.  456. 
A  petition  to  the  Queen  is  absolutely  privileged. 

Hare  v.  Metiers,  3  Leon.  138,  163. 
Any  communication  relating  to  State  matters  made  by  one  officer  of  State  to 
another  in  the  course  of  his  official  duty  is  absolutely  privileged,  and  cannot  be 
made  the  subject  of  an  action  for  libel. 

Chatterton  v.  Secretary  of  State  for  India  in  Council,  (1896)  2  Q.  B. 
189  ;  64  L.  J.  Q.  B.  676  ;  72  L.  T.  868  ;  59  J.  P.  696. 


CHAPTER    IX. 


QUALIFIED   PRIVILEGE. 


Occasions  of  qualified  privilege  may  be  grouped  under 
three  heads  : 

I,  Where  it  is  the  duty  of  the  defendant  to  make  a 
communication  to  another  person  who  has  an 
interest  in  the  subject-matter  of  the  communica- 
tion, or  some  duty  in  connection  with  it. 

II.  Where  the  defendant  has  an  interest  in  the  subject- 
matter  of  the  communication,  and  the  person  to 
whom  the  communication  is  made  has  a  corre- 
spending  interest,  or  some  duty  in  connection  with 
the  matter. 

III.  Fair  and  accurate  reports  of  the  proceedings  of  any 
Court  of  Justice,  or  of  Parliament,  or  of  a  public 
meeting. 

In  all  these  cases  the  communication  is  privileged :  but 
such  privilege  is  not  absolute ;  it  will  be  destroyed  if  the 
plaintiff  can  satisfy  the  jury  that  the  defendant  was  actuated 
by  maUce  in  making  the  communication. 

Privileged  reports  are  discussed  in  the  next  chapter. 
This  chapter  is  confined  to  occasions  on  which  a  qualified 
privilege  arises  from  duty  or  common  interest.  Bond  fde 
comments  on  matters  of  public  interest,  which  are  some- 
times treated  as  a  fourth  class  of  privileged  communications, 
have  been  already  dealt  with  in  Chapter  II.,  ante,  pp.  32 — 

58. 

"  The  reason  for  holding  any  occasion  privileged  is  com- 
mon convenience  and  welfare  of  society,  and  it  is  obvious  that 
no  definite  Une  can  be  so  drawn  as  to  mark  off  with  preci- 
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sion  those  occasions  which  are  privileged,  and  separate  them 
from  those  which  are  not."  (Per  Lindley,  L.  J.,  in  Stuart 
V.  BeU,  (1891)  2  Q.  B.  at  p.  346.)  But  the  canon  or 
guiding  principle  is  clear.  It  is  thus  stated  by  Lord 
Campbell,  C,  J.,  in  Harrison  v.  Bush,  5  E.  &  B.  at  pp.  348, 
349  ;  25  L.  J.  Q.  B.  at  p.  29  : — 

"  A  communication  made  bond  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has  an  interest, 
or  in  reference  to  which  he  has  a  duty[,i&  privileged,  if  made 
to  a  person  having  a  corresponding  interest  or  duty,  although 
it  contain  criminatory  matter,  which,  without  this  privilege, 
would  be  slanderous  and  actionable.  .  .  .  '  Duty '  in  the 
proposed  canon  cannot  be  confined  to  legal  duties,  which  may 
be  enforced  by  indictment,  action,  or  mandamus,  but  must 
include  moral  and  social  duties  of  imperfect  obligation." 

But  the  duty  or  interest  on  which  the  p"rivilege  is  founded 
must  exist.  It  is  not  enough  for  the  defendant  honestly  to 
believe  that  a  duty  or  interest  exists.  It  is  true  that  the 
judge  on  a  question  of  privilege  always  looks  at  the  sur- 
rounding circumstances  as  they  appeared  to  the  defendant 
at  the.  date  of  the  publication,  and  not  at  the  actual  facts  as 
proved  at  the  trial.  "  The  true  mode  of  judging  upon  the 
question  is  to  put  oneself  as  much  as  possible  in  the  position 
of  the  defendant."  (Per  Kay,  L.J.,  (1891)  2  Q.  B.  at 
p.  359.)  But  if  the  judge  holds  that  the  surrounding  circum- 
stances, as  they  then  appeared,  did  not  uiake  it  the  duty  of 
the  defendant  to  act  as  he  did,  then  the  fact  that  the  defen- 
dant  honestly  believed  that  he  was  discharging  a  moral  or 
social  duty  is  immaterial.  (See  Sttiart  v.  Bell,  (1891)  2 
Q.  B.  at  pp.  349,  356,  358.)  So,  again,  it  is  immaterial 
that  the  defendant,  reasonably  or  unre^tsonably,  believed 
that  the  person  to  whom  he  made  the ,  .communication  had 
some  duty  or  interest  with  regard  to  its  subject-matter  ;  if 
such  person  had  in  fact  no  such  duty  or  interest,  the  defence 
of  privilege  fails.  {Hehditch  v.  MacRwaine  and  others, 
(1894)  2  Q-  B.  54;  63  L.  J.  Q.  B.  587.)     In  short,  the 
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defendant's  bona  jftdes  is  never  an  element  in  the  question 
whether  a  particular  occasion  is  or  is  not  privileged.  No 
distinction  can  be  drawn  between  one.  class  of  privileged 
communications  and  another  in  this  respect.  (Jenoure  v. 
Dehnege,  (1891)  A.  C.  73  ;  60  L.  J.  P.  C.  11.)  As  soon  as 
the  judge  rules  that  the  occasion  is  privileged,  then,  but 
not  till  then,  it  becomes  material  to  inquire  into  the  motives 
of  the  defendant,  and  to  ask  whether  he  honestly  beUeved 
in  the  truth  of  what  he  stated.  "  That  the  defendant  acted 
under  a  sense  of  duty,  though  important  on  the  question  of 
mahce,  is  not,  I  think,  relevant  to  the  question  whether  the 
occasion  was  or  was  not  privileged.  That  question  does  not 
depend  on  the  defendant's  beUef,  but  on  whether  he  was 
right  or  mistaken  in  that  beUef."  (Per  Lindley,  L.J.,  in 
Stuart  V.  Bell,  (1891)  2  Q.  B.  at  p.  349,  cited  with 
approval  by  Lord  Esher,  M.R.,  in  Hebditch  v.  Macllwaine 
and  othersi  (1894)  2  Q.  B.  at  pp.  60,  61.) 

' "  It  is  for  the  defendant  to  prove  that  the  occasion  was  privileged. 
If  the  defendant  does  so,  the  burden  of  showing  actual  malice  is  cast 
upon  the  plaintiff;  but,  unless  the  defendant  does  so,  the  plaintiff  is 
not  called  upon  to  prove  actual  malice.  The  question  whether  the 
occasion  is  privileged,  if  the  facts  are  not  in  dispute,  is  a  question  of 
law  only,  for  the  judge,  not  for  the  jury.  If  there  are  questions  of 
fact  in  dispute  upon  which  this  question  depends,  they  must  be  left 
to  the  jury ;  but  when  the  jury  have  found  the  facts,  it  is  for  the 
judge  to  say  whether  they  constitute  a  privileged  occasion.''  Per 
Lord  Esher,  M.R,  in  Hebditch  v.  Macllwaine  and  others,  (1894) 
2  Q.  B.  at  p.  58. 

lUv^trations, 

A  well-meaning  but  ofiGlcions  stranger  wrote  to  Nash  advising  him  not  to 
employ  the  plaintiff  as  his  solicitor.  The  matter  was  no  concern  of  his.  He 
had  no  interest  in  the  litigation ;  there  was  no  duty  on  him  to  meddle  in  Nash's 
private  affairs.  Edd,  that  the  occasion  was  not  privileged. 
Godson  V.  HoTne,  1  B.  &  B.  7  ;  3  Moore,  223. 
A  merchant  wrote  a  libellous  letter  to  the  plaintiff,  and  before  dispatching 
it  had  a  copy  made  by  a  clerk.  The  clerk  had  no  interest  in  the  subject- 
matter  of  the  letter,  and  no  duty  in  connection  with  it  Held,  that  there 
was  no  privilege. 

PMman  and  another  v.  Hill  di  Co.,  (1891)  1  Q.  B.  524  ;  60  L.  J.  Q.  B. 
299 ;  39  W.  R.  263 ;  64  L.  T.  691 ;  7  Times  L.  R.  173. 
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The  defendant  wrote  two  letters  and  addressed  two  envelopeSy  one  to  A. 
and  the  other  to  B.  He  then  inadvertently  placed  the  letter  intended  for  A. 
in  the  envelope  addressed  to  B.  The  letter  intended  for  A.  contained  a  libel 
on  the  plaintiff,  but  would  have  been  privileged  if  sent  direct  to  A.  B.,  how- 
ever, had  no  interest  in  the  matter,  and  no  duty  to  perform  in  connection  with 
it.  It  was  held  at  first  that  the  publication  to  B.  was  privileged,  because  the 
defendant  had  intended  the  letter  for  A. 

Tompion  v.  Dathwood,  11  Q.    B.  D.   43  ;   62  L.  J.  Q.  B.  425;  48 
L.  T.  943  ;  48  J.  P.  66. 

But  this  decision  has  now  been  overruled  in  a  late  case,  where  the  defeated 
candidates  at  an  election  of  guardians  of  the  poor  drew  up  a  memorial  accus- 
ing a  successful  candidate  of  bribery  and  treating,  and  sent  it  to  the  new 
board  of  guardians,  who  had  no  jurisdiction  in  the  matter  and  no  duty 
or  interest  in  connection  with  it  This  was  held  not  to  be  a  privileged 
communication,  and  the  decision  in  Tom'pson  v.  Dcuhwood  was  expressly  orei^ 
ruled. 

Hebditch  v.  Macllvxiine  and  others,  (1894)  2  Q.  R  64 ;  63  L.  J.  Q.  B. 
687 ;  42  W.  R.  422  ;  70  L.  T.  826 ;  68  J.  R  620. 

The  defendant,  the  tenant  of  a  farm,  required  some  repairs  to  be  done  at  his 
house;  the  landlord's  agent  sent  up  two  workmen,  one  of  whom  was  the 
plaintiff.  They  made  a  bad  job  of  it ;  the  plaintiff  undoubtedly  got  drunk 
while  on  the  premises ;  and  the  defendant  was  convinced  from  what  he  heard 
that  the  plaintiff  had  broken  open  his  cellar  door  and  drunk  his  cider.  Two 
days  afterwards  the  defendant  met  the  plaintiff  and  a  man  called  Taylor,  and 
charged  the  plaintiff  with  breaking  open  his  cellar  door,  getting  drunk,  and 
spoiling  the  job.  He  repeated  this  charge  later  in  the  same  day  to  Taylor  alone 
in  the  absence  of  the  plaintiff,  and  also  to  the  landlord's  agent.  Edd,  that  the 
communication  to  the  landlord's  agent  was  clearly  privileged,  as  both  weie 
interested  in  the  repairs  being  properly  done ;  that  the  statement  made  to  the 
plaintiff  in  Taylor's  presence  was  also  privileged;  but  that  the  repetition  of  the 
statement  to  Taylor  in  the  absence  of  the  plaintiff  was  unauthorized  and 
officious,  and  therefore  not  protected,  although  made  in  the  belief  of  its  truth. 
Toogood  V.  Spyring,  1  C.  M.  &  R.  181 ;  4  Tyrw.  682. 
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I.  Where  it  is  the  duty  of  the  defendant   to   make  a 

COMMUNICATION  TO  ANOTHER  PERSON  WHO  HAS  AN  IN- 
TEREST IN  THE  SUBJEOT-MATTER  OF  THE  COMMUNICATION,  OR 
SOME   DUTY   IN   CONNECTION   WITH   IT. 

The  duty  referred  to  need  not  be  one  binding  at  law  : 
any  "  moral  or  social  duty  of  imperfect  obligation  "  will  be 
sufficient.  (Per  Lord  Campbell  in  Harrison  v.  Bushy  5  E. 
&  B.  344 ;  25  L,  J.  Q.  B.  25.)  And  it  may  either  be  a 
duty  which  the  defendant  owes  to  society  or  one  which  he 
owes  to  his  family  or  to  himself  It  will  be  convenient, 
therefore,  to  treat  these  cases  in  the  following  order  : — 

A.  Communications  made  in  pursuance  of  a  duty  owed 
to  society. 

(i)  Characters  of  servants. 

(ii)  Other  confidential  communications    of   a    private 

nature, 
(iii)  Information  as  to  crime  or  misconduct  of  others  : 
Charges  against  Public  Officials. 

B.  Communications  made  in  self-defence. 

(iv)  Statements  necessary  to    protect  the   defendant's 

private  interests, 
(v)  Statements  provoked  or  invited  by  previous  words 

or  acts  of  the  plaintifil 

A.  Communications  made  in  pursuance  of  a  duty  owed 

TO  society. 

(i)  Characters  of  Servants. 

The  instance  that  occurs  most  frequently  in  ordinary  Ufe 
of  a  privileged  communication  made  in  pursuance  of  a  social 
duty  is  where  the  defendant  is  asked  as  to  the  character  of 
his  former  servant,  by  one  to  whom  he  or  she  has  applied 
for  a  situation.     A  duty  is  thereby  cast  upon  the  former 

O.L.S.  Q 
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master  to  state  fully  and  honestly  all  that  he  knows  either 
for  or  against  the  servant ;  and  any  communication,  made 
in  the  performance  of  this  duty,  is  clearly  privileged  for  the 
sake  of  the  common  convenience  of  society,  even  though  it 
should  turn  out  that  the  former  master  was  mistaken  in 
some  of  his  statements. 

"  I  do  not  mean  to  say  that  in  order  to  make  libellous 
matter  written  by  a  master  privileged,  it  is  essential  that 
the  party  who  makes  the  communication  should  be  put  into 
action  in  consequence  of  a  third  party's  putting  questions  to 
him.  I  am  of  opinion  he  may  (when  he  thinks  that  another 
is  about  to  take  into  his  service  one  whom  he  knows  ought 
not  to  be  taken)  set  himself  in  motion,  and  do  some  act  to 
induce  that  other  to  seek  information  from  and  put  ques- 
tions to  him.  The  answer  to  such  questions,  given  hmA 
fide  with  the  intention  of  communicating  such  facts  as  the 
other  party  ought  to  know,  will,  although  they  contain 
slanderous  matter,  come  within  the  scope  of  a  privileged 
communication."    (Per  Bayley,  J.,  in  PcUtison  v.  Jones,  8 

B.  &  C  at  p.  584.) 
If,  after  a  favourable  character  has  been  given,  facts 

come  to  the  knowledge  of  the  former  master  which  induce 
him  to  alter  his  opinion,  it  is  his  duty  to  inform  the  person 
to  whom  he  gave  the  character  of  his  altered  opinion. 
Hence,  a  letter  written  to  retract  a  favourable  character 
previously  given  will  also  be  privileged.  (Gardner  v. 
Slade,  13  Q.  B.  796;  18  L.  J.  Q.  B.  334 ;  13  Jur.  826; 
Child  v.  Affleck  and  wife,  9  B.  &  C.  403 ;  4  M,  &  R. 
338.) 

So,  again,  if  a  servant  comes  with  a  good  character  given 
her  by  B.,  and  her  master  is  sadly  disappointed  in  her,  he 
may  write  and  inform  B.  that  she  does  not  deserve  the 
character  he  gave  her,  so  that  he  may  refrain  from  recom- 
mending her  to  others ;  and  such  a  letter  would  be  privi- 
leged. [Dixon  V.  Parsons,  1  F.  &  F.  24.  But  see  the 
dicta  m  Fryer  v.  Kinnersley,  15  C.  B.  N.  S.  429 ;  33  L.  J. 

C.  P.  96.) 
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When  a  master  discharges  a  servant,  it  is  his  duty  to  tell 
her  why  she  is  dismissed ;  he  may  also  tell  her  parents  or 
guardians  ;  and  the  privilege  will  not  be  lost,  if  his  wife  or 
a  friend  be  present  at  the  interview.  (Taylor  v.  Hawkins, 
16  Q.  B.  308 ;  20  L.  J.  Q.  B.  313.)  A  master  may  also 
warn  his  present  servants  against  associating  with  a  former 
servant  whom  he  has  discharged,  and  state  his  reasons  for 
dismissing  her.  (Somerville  v.  Hawkins,  10  C.  B.  590  ;  20 
L.  J.  C.  P.  131.) 

No  one  is  bound  to  give  a  character  to  his  servant  when  asked 
for  it.  {Carrel  v.  Bird,  3  Esp.  201.)  The  old  statute  5  Eliz.  c.  4, 
which  required  a  master  in  certain  cases  to  satisfy  two  justices  of  the 
peace  that  he  had  reasonable  and  sufficient  cause  for  putting  away 
his  servant,  has  long  been  obsolete,  and  now  is  wholly  repealed  by 
the  38  &  39  Vict.  c.  86,  s.  17.  But  if  any  character  is  given,  it  must 
be  such  as  the  master  honestly  believes  to  be  true.  Of  course,  the 
mere  fact  that  at  the  trial  the  master  does  not  attempt  to  prove  that 
his  words  were  literally  true  is  immaterial;  that  is  no  evidence  of 
malice.  (See  poet,  p.  310.)  But  if  out  of  anger,  or  any  ill-feeling 
against  the  servant,  or  from  a  desire  to  retain  her  in  his  own  service, 
he  gives  her  a  bad  character  when  he  knows  that  she  deserves  a 
good  one,  he  is  acting  maliciously,  and  all  privilege  is  lost.  So  if 
from  any  wrong  motive,  he  makes  statements  about  her  character  or 
her  work  which  he  does  not  know  to  be  true,  careless  whether  they 
are  true  or  false,  such  recklessness  is  tantamount  to  malice,  and  takes 
the  case  out  of  the  privilege. 

lUustrations. 

A^^jsi  a  mercantile  firm  has  given  to  one  of  its  ckrks  a  general  recommenda- 
tion by  means  of  which  he  obtains  a  situation,  if  a  partner  subsequently  dis- 
coveis  £ict8  which  alter  his  opinion  of  that  clerk's  character,  it  is  his  duty  to 
communicate  the  new  facts  and  his  change  of  opinion  to  the  new  employer  of 
that  clerk,  in  order  to  guard  against  his  being  misled  by  the  previous  recom- 
mendation of  the  firm. 

F<ywU$  V.  BwDm,  3  Tiffany  (30  N.  Y.  R),  20. 

Sir  Crervas  Clifton  never  made  any  complaint  of  his  butler's  conduct  while  he 
was  with  him ;  but  he  suddenly  dismissed  him  without  notice  and  without  a 
month's  wages.  The  butler  (naturally,  but  illegally)  refused  to  leave  the  house 
without  a  month's  wages,  a  violent  altercation  took  place,  and  eventually  a 
policeman  was  sent  for  who  forcibly  ejected  the  butler.  Sir  Gervas  subsequently 
gave  the  butler  a  veiy  bad  character,  in  too  strong  termsi  and  making  some 

Q2 
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chaiges  agaiiiBt  him  which  were  wholly  imfoanded.    Verdict  for  the  plaintiff. 
Damagea,  £20.    New  trial  refused. 

Rogers  v.  Clifton,  3  K  &  P.  687. 

MurdLock  v.  Fvmdukliany  2  Times  L.  R.  215,  614 
The  defendant  on  heing  applied  to  for  the  character  of  the  plaintiff,  who  had 
been  his  saleswoman,  charged  her  with  theft  He  had  never  made  snch  a  charge 
against  her  till  then  ;  he  told  her  that  he  would  say  nothing  abont  it  if  she  resamed 
her  employment  at  his  house ;  subsequently  he  said  that  if  she  wonld  acknow- 
ledge the  theft  he  wonld  give  her  a  character.  Edd^  that  there  was  abundant 
evidence  that  the  charge  of  theft  was  made  moMfidt^  with  the  intention  of  com- 
pelling plaintiff  to  return  to  defendant's  service.    Damages,  £60. 

Jackson  V.  Hopperton,  16  C.  B.  N.  a  829  ;  12  W.  R.  913 ;  10  L.  T. 
629. 
If  I  happen  to  hear  that  a  dischai^ed  servant  of  mine  is  about  to  enter  the 
service  of  B.,  it  may  be  my  duty  to  write  off  at  once  and  inform  B.  of  the  ser- 
vant's misconduct  It  is  certainly  safer  to  wait  till  B.  applies  to  me  for  the 
servant's  character.  Eagerness  to  prevent  a  former  servant  obtaining  another 
place  has  the  appearance  of  malice,  and  if  it  were  found  that  I  wrote 
systematically  to  every  one  to  whom  the  plaintiff  applied  for  work,  the  joiy 
would  probably  give  damages  against  me.  On  the  other  hand,  if  R  was  an 
intimate  friend  or  a  relation  of  mine,  and  there  was  no  other  evidence  of 
malice,  except  that  I  vcHwnJteered  the  information,  the  occasion  would  still  be 
privileged.  In  short,  when  a  master  *'  volunteers  to  give  the  character,  stronger 
evidence  will  be  required  that  he  acted  bond  fids^  than  in  the  case  where  he  has 
given  the  character  after  being  required  so  to  do."    Per  pittledale,  J.,  in 

PaUison  v.  Janes,  8  B.  &  C.  678, 686 ;  3  C.  &  P.  387. 
The  defendant,  a  linendraper,  dismissed  his  apprentice  without  sufficient  legal 
excuse :  he  wrote  a  letter  to  her  parents,  informing  them  that  the  girl  would  be 
sent  home,  and  giving  his  reasons  for  her  dismissal.    Cockbum,  0.  J.,  held  this 
letter  privileged. 

James  v.  Jolly,  Bristol  Summer  Assizes,  1879. 

See  Fowler  and  trife  v.  Homer,  3  Camp.  294. 
So  of  course  a  letter  to  the  girl  herself,  stating  in  detail  the  faults  her  late 
employer  found  with  her,  is  privileged. 

B.  V.  Perry,  15  Cox,  C.  C.  169. 
So  where  a  lady,  who   had   dismissed  her   maid-servant,  wrote  a  similar 
letter  to  the  aunt  of  the  plaintiff,  who  was  in  the  position  of  a  mother  to 
her. 

Aberdein  v.  Maclea/y,  9  Times  L.  R.  639. 
If  a  master  about  to  dismiss  his  servant  for  dishonesty,  calk  in  a  friend  to 
hear  what  passes,  the  presence  of  such  third  person  does  not  take  away  privilege 
from  words  which  the  master  then  uses,  imputing  dishonesty. 

Taylor  v.  Eawhvns,  16  Q.  B.  308 ;  20  L.  J.  Q.  B.  313 ;  15  Jar. 
746. 

Jones  V.  Thomas,  34  W.  R.  104 ;  63  L.  T.  678;  50  J.  P.  149. 
Where  a  master  discharged  his  footman  and  cook,  and  they  asked  him  his 
reason  for  doing  so,  and  he  told  the  footman,  in  the  absence  of  the  cook,  that 
"  he  and  the  cook  had  been  robbing  him ;  "  and  told  the  cook,  in  the  absence 
of  the  footman,  that  he  had  dischaiged  her  '^because  she  and  the  footman 
had  been   robbing  him : "  held,  that  these  were  privileged  communications  as 
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respected  the  absent  partiefs  as  well  as  those  to  whom  they  were  respeotively 
made. 

Mavhy  V.  WUt,     )  18  C.  B.  544  ;  25  L.  J.  C.  P.  294;  2  Jur.  N.  S. 

EaarMod  v.  WiU^ )  1004. 
The  plaintiff  was  a  guard  in  the  service  of  the  defendants,  a  railway  company. 
The  defendants  dismissed  him  on  the  ground  that  he  had  been  guilty  of  gross 
neglect  of  duty,  and  published  his  name  in  a  printed  monthly  circular  addressed 
to  their  servants,  stating  that  he  had  been  dismissed  and  the  ground  of  his  dis- 
miwal.  The  phdntiff  brought  an  action  for  libel  against  the  defendants.  Heldj 
afi&rming  the  decision  of  Stephen,  J.,  that  the  statement  was  made  on  a  privi- 
leged occasion,  and  that  the  defendants  were  not  liable. 

Bunt  y.  Great  Northern  Railway  (7o.,  (1891)  2  Q.  B.  189 ;  60  L.  J.  Q.  B. 
498 ;  55  J.  P.  234,  648  (C.  A.). 


(ii)  Other  Confidential  Cormnunications  of  a  private 

nature. 

(a)  Answers  to  Confidential  Inquiries. 

The  principles  which  apply  to  characters  given  to  servants 
govern  also  aU  other  answers  to  confidential  inquiries  made 
by  any  person  who  has  a  legitimate  interest  in  the  matter, 
and,  i^erefore,  aright  to  the  i^^^  Mere  idle  gossip 

has  no  privilege.  But  if  the  owner  of  a  vacant  farm  ask 
me  as  to  the  character  of  a  person  applying  to  become  his 
tenant,  it  is  my  duty  to  tell  him  what  I  know.  So,  if  a 
friend  of  mine  comes  down  mto  the  country  to  hve  near 
me,  and  asks  my  advice  as  to  the  tradesmen  or  doctor  he 
shaU  employ,  I  may  teU  him  my  opinion  of  the  various 
tradesmen  or  doctors  in  the  locaUty  without  fear  of  an 
action  for  slander.  ''  If  a  person  who  is  thinking  of  dealing 
with  another  in  any  matter  of  business  asks  a  question 
about  his  character  from  some  one  who  has  means  of  know- 
ledge, it  is  for  the  interests  of  society  that  the  question 
should  be  answered  ;  and  if  answered  hondfde  and  without 
malice,  the  answer  is  a  privileged  communication."  (Per 
Brett,  L. J.,  in  Waller  v.  Loch,  (C.  A.)  7  Q.  B.  D.  622 ; 
51  L.  J.  Q.  B.  274  ;  30  W.  R.  18  ;  45  L.  T.  242.)  "  Every 
one  owes  it  as  a  duty  to  his  fellow  men  to  state  what  he 
knows  about  a  person  when  inquiry  is  made."  (Per 
Grove,  J.,  in  Rohshaw  v.  Smith,  38  L.  T.  423.) 
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So,  too,  it  is  a  duty  every  one  owes  to  society  to  assist 
in  the  discovery  of  any  crime,  dishonesty,  or  misconduct, 
and  to  afford  all  information  which  will  lead  to  the  detection 
of  the  culprit.  "  It  is  a  perfectly  privileged  communication 
if  a  party  who  is  interested  in  discovering  a  wrong-doer 
comes  and  makes  inquiries,  and  a  person  in  answer  makes 
a  discovery  or  a  bondjide  communication  which  he  knows 
or  beUeves  to  be  true,  although  it  may  possibly  affect  the 
character  of  a  third  person."  (Per  Parke,  B.,  in  Kine  v. 
Sewell,  3  M.  &  W.  302.) 

And  when  once  such  a  confidential  inquiry  is  set  on  foot, 
all  subsequent  interviews  between  the  parties  will  be  privi- 
leged, so  long  as  what  takes  place  thereat  is  still  relevant 
to  the  original  inquiry.  {Beatson  v.  Skene^  5  H.  &  N.  838 ; 
29  L.  J.  Ex.  430  ;  Hopwood  v.  Thorn,  8  C.  B.  293 ;  19 
L.  J.  C.  P.  94 ;   Wallace  v.  Carroll,  11  Ir.  C.  L.  R  485.) 

But  the  defendant's  answer  must  always  be  pertinent  to 
the  inquiry.  He  must  not  wander  off  into  matters  wholly 
unconnected  with  the  question.  If  he  is  asked  the  plain- 
tiff's name  or  address,  he  must  not  commence  to  disparage 
the  plaintiff's  credit,  conduct,  family,  or  wares.  In  fact, 
the  reply  must  be  an  answer  to  the  question,  or  reasonably 
induced  thereby,  and  not  irrelevant  information  gratuitously 
volunteered.  (Southam  v.  Allen,  Sir  T.  Raym.  231; 
Huntley  v.  Ward,  6  C.  B.  N.  S.  514.)     ' 

Illustrations. 

Statements  made  by  a  servant  in  answer  to  iuqniries  made  by  her  mistress 
with  reference  to  the  conduct  and  character  of  another  servant,  are  privileged. 
Mead  v.  Hughes  and  wife,  7  Times  L.  B.  291. 
If  A.  is  about  to  have  dealings  with  B.,  but  first  comes  to  C.  and  confiden- 
tially asks  him  his  opinion  of  B.,  C.'a  answer  is  privileged.  ''  Everyone  is  quite 
at  liberty  to  state  his  opinion  hcmd  fide  of  the  respectability  of  a  party  thuB  in- 
quired about."    Per  Lord  Denman  in 

SUrrmf  y.  Challands,  8  C.  &  P.  234. 
A  husband  asked  a  medical  man  to  see  his  wife  and  ascertain  her  mental  con- 
dition.    He  reported  to  the  husband  that  she  was  insane.    Held,  a  privileged 
communication. 

Weldon  v.  Winslow,  Times  for  March  14th  to  19th,  1884. 
Where  a  father  employed  the  defendant  to  make  inquiries  about  the  positioii 
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and  antecedents  of  his  daughter's  husband,  a  report  by  the  defendant  to  the 
father  of  the  result  of  his  inquiries  is  privileged. 

AiwiU  y.  Mackintosh,  6  Lathrop  (120  Mass.),  177. 
So  where  an  attorney  employed  defendant  to  translate  some   German   into 
English,  no  action  lies  for  the  publication  of  such  translation  to  the  attorney. 

Lucikernum  t.  Sonnenschevn^  32  Freeman  (62  Illinois),  115. 

And  see  Ken  v.  Shedden,  4  C.  &  P.  528. 

Du  BarrS  v.  Livettej  Peake,  76. 
Watkins  met  the  defendant  in  Brecon,  and  addressing  him  said :  ^  I  hear 
that  you  say  the  bank  of  Bromage  and  Snead  at  Monmouth  has  stopped.  Is  it 
true  ? ''  Defendant  answered,  ^  Yes,  it  is.  I  was  told  so.  It  was  so  reported 
at  Gricklewell,  and  nobody  would  take  their  bills,  and  I  came  to  town  in  con- 
sequence of  it  myself."  Eeld,  that  if  the  defendant  understood  Watkins  to  be 
asking  for  information  by  which  to  regulate  his  conduct,  and  spoke  the  words 
merely  by  way  of  advice,  they  were  privileged. 

Bromage  v.  Proswr,  4  B.  &.  Or.  247 ;  1  C.  &  P.  475 ;  6  D.  &  R.  296. 
The  defendant  was  asked  to  sign  a  memorial,  the  object  of  which  was  to  retain 
the  plaintiff  as  trustee  of  a  charity  from  which  office  he  was  about  to  be  removed. 
The  defendant  refused  to  sign,  and  on  being  pressed  for  his  reasons,  stated  them 
explicitly.    Hdd,  a  privileged  communication. 

CowlesY.  Potts,  34  L.  J.  Q.  B.  247;  11  Jur.  N.  S.  946;  13  W.  R. 

858. 

Whenever  a  transfer  of  shares  is  presented  at  the  office  of  a  railway  company, 

the  secretary  of  the  company  writes  to  the  transferor  to  know  if  the  transfer  is  in 

order  and  duly  authorized.    Any  relevant  reply  to  such  an  inquiry  is  privileged. 

Hesketh  v.  Brindle,  4  Times  L.  R.  199. 
The  plaintiff  had  been  a  Major-Qeneral  commanding  a  corps  of  irregular 
troops  during  the  war  in  the  Crimea.  Complaint  having  been  made  of  the  in- 
subordination of  the  troops,  the  corps  commanded  by  the  plaintiff  was  placed 
under  the  superior  command  of  General  Vivian.  The  plaintiff  then  resigned  his 
command,  and  Gteneral'Vivian  directed  General  Shirley  to  inquire  and  report  on 
the  state  of  the  corps,  and  particularly  referred  him  for  information  on  the  matter 
to  the  defendant,  who  was  General  Vivian's  private  secretary  and  civil  commis- 
sioner. All  communications  made  by  the  defendant  to  General  Shirley  touching 
the  corps  and  the  plaintiff's  management  of  it  are  privileged. 

Beatson  v.  Skme,  5  H.  &  N.  838  ;  29  L.  J.  Ex.  430  ;  6  Jur.  N.  S.  780; 
2  L.  T.  378. 

Hopwood  V.  Thom,  8  C.  B.  293  ;  19  L.  J.  C.  P.  94 ;  14  Jur.  87. 
The  plaintiff  was  a  London  merchant  who  had  had  business  relations  with  the 
Loudon  and  Yorkshire  Bank  (Limited).  The  defendant,  the  manager  of  that 
bank,  on  being  applied  to  by  one  Hudson  for  information  about  the  plaintiff, 
showed  Hudson  an  anonymous  letter  which  the  bank  had  received  about  the 
plaintiff  and  which  contained  the  libel  in  question.  Held,  that  handing  Hudson 
the  letter  in  confidence  was  a  privil^ed  communication.  Grove,  J.,  in  refusing 
a  rule  for  a  new  trial,  made  tiie  following  remarks : — ^  The  defendant  did  not 
act  as  a  volunteer,  but  was  applied  to  for  information.  When  applied  to  he  did 
give  such  information  as  he  possessed.  He  might  have  refused  to  give  that 
information.  He  had  no  legal  duty  cast  upon  him  to  give  any  opinion.  But  he 
was  entitled  to  give  his  opinion  when  asked,  and  d  fortiori,  as  it  seems  to  me, 
to  show  any  letters  he  had  received  bearing  on  the  subject    If  one  man  shows 
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another  a  letter,  he  leaves  him  to  estimate  what  Talne  attaches  to  it ;  whereas 
aDy  opinion  he  gives  might  he  based  on  very  insufficient  grounds.  It  is  better 
to  state  facts  than  to  give  an  opinion.  .  Every  one  owes  it  as  a  duty  to  hii 
fellow-men  to  state  what  he  knows  about  a  person,  when  inquiry  is  made ; 
otherwise  no  one  would  be  able  to  discern  honest  men  from  dishonest  men.  It 
is  highly  desirable,  therefore,  that  a  privilege  of  this  sort  should  be  maintained. 
An  anonymous  letter  is  usually  a  very  despicable  thing.  But  anonymous  letters 
may  be  very  important,  not  by  reason  of  what  they  say,  but  because  they  lead 
to  inquiry,  which  may  substantiate  what  they  have  said.  It  seems  to  me,  there- 
fore, that  he  was  fully  entitled  to  show  this  anonymous  letter  for  what  it  was 
worth." 

Bohshaw  v.  Smith,  38  L.  T.  423. 

(6)  Confidential  Communications  not  in  answer  to  a 

Previous  Inquiry. 

In  the  cases  just  quoted  stress  is  laid  on  the  fact  that  the 
defendant  did  not  volunteer  the  information,  but  was  ex- 
pressly applied  to  for  it.  This  is  always  no  doubt  a  very 
material  fact  in  the  defendant's  favour ;  but  it  is  never 
alone  decisive.  "  It  is  not  necessary  in  all  cases  that  the 
information  should  be  given  in  answer  to  an  inquiry."  (Per 
Jessel,  M.R.,  in  Waller  v.  Lochy  (C.  A.)  7  Q.  B.  D.  621 ; 
51  L.  J.  Q.  B.  274  ;  45  L.  T.  242.)  Many  occasions  are 
privileged  in  which  no  application  is  made  to  the  defendant, 
but  he  himself  takes  the  initiative ;  while,  on  the  other 
hand,  as  we  have  seen,  some  answers  to  inquiries  will  not 
necessarily  be  privileged,  even  if  given  confidentially.  The 
test  in  every  case  is  this : — ^Assume  in  the  defendant's 
favour  that  the  circumstances  really  were  such  as  he 
honestly  believed  them  to  be ;  then  in  those  circumstances 
was  it  the  duty  of  an  honest  man  to  act  as  the  defendant 
did  in  this  case  1  And  the  circumstances  may  be  such  as 
to  make  it  clearly  the  duty  of  a  good  citizen  to  go  at  once 
to  the  person  most  concerned  and  tell  him  everything, 
without  waiting  for  him  to  come  and  inquire.  The  defen- 
dant may  honestly  believe  that  a  crime  is  about  to  be  com- 
mitted, or  that  his  neighbour's  life,  or  property,  is  in 
serious  danger.  And  it  may  well  be  that  his  neighbour 
has  no  suspicions,  and  never  would  inquire  into  the  matter, 
unless  warned 
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But  in  cases  where  neither  life  nor  property  is  in  im- 
minent and  obvious  peril,  there  the  circumstance  that  the 
defendant  was  applied  to  for  the  information,  and  did  not 
volunteer  it,  will  materially  affect  the  issue.  Where  the 
matter  is  not  of  great  or  immediate  importance,  interference 
on  the  defendant's  part  may  be  considered  officious  and  med- 
dlesome ;  although,  had  he  been  applied  to,  it  would  clearly 
have  been  his  duty  to  give  all  the  information  in  his  power. 
An  answer  to  a  confidential  inquiry  may  be  privileged  where 
the  same  information,  if  volunteered,  would  be  actionable. 

In  cases  then  in  which  there  can  be  a  doubt  as  to  the 
defendant's  duty  to  speak,  the  fact  that  he  was  applied  to 
for  the  information  wiU  tell  strongly  m  his  favour.  In 
cases  where  his  duty  to  speak  is  clear,  the  fact  that  he  was 
not  applied  to  is  immaterial. 

It  is  for  the  judge  to  decide  whether  the  occasion  is  privileged  or 
not,  when  the  facts  are  not  in  dispute,  or  have  been  determined  by 
the  jury.  If  he  can  see  no  circumstances  to  create  the  alleged  duty, 
he  will  rule  that  the  defence  of  privilege  fails.  If  he  thinks  that  the 
circumstances  as  they  appeared  to  the  defendant  at  the  time  made  it 
his  duty  to  act  as  he  did  then  he  will  rule  that  the  occasion  is 
privileged. 

lUustraticms. 

Both  the  Marquis  of  Anglesey  and  his  agent  told  the  defendant,  the  tenant  of 
Haywood  Park  Faim,  to  inform  them  if  he  saw  or  heard  anything  wrong 
respecting  the  game.  The  defendant  heard  that  the  gamekeeper  was  selling  the 
game,  and  believing  the  fact  to  be  so,  wrote  and  informed  the  Marquis.  Hdd, 
that  the  letter  was  privil^ed ;  but  Parke,  J.,  intimated  that  if  the  defendant  had 
not  been  previously  directed  to  communicate  anything  he  thought  going  wrong, 
the  letter  would  have  been  unauthorized  and  libellous. 

Cockayne  v.  Hodghiasoriy  5  C.  &  P.  643. 

See  King  v.  WaUs,  8  0.  &  P.  615. 
If  a  master,  hearing  that  a  discharged  servant  is  seeking  to  enter  M.'s  service, 
writes  to  M.  of  his  own  accord  to  give  the  servant  a  bad  character,  without 
waiting  for  M.  to  write  and  inquire,  the  occasion  is  still  privileged. 

PatU8<m  V.  Jonesy  8  B.  &  C.  578  ;  3  M.  &  R  101,  anU,  p.  228. 
I  am  not  justified  in  standing  at  the  door  of  a  tradesman's  shop  and  volun- 
tarily defiEuning  his  character  to  his  intending  customers.     But  if  an  intending 
customer  comes  to  me  and  inquires  as  to  the  respectability  or  credit  of  that 
tradesman,  it  is  my  duty  to  tell  him  all  I  know. 
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-  Honfoid  was  about  to  deal  with  the  plaintiff,  when  he  met  the  defendant,  who 
said  at  once^^withont  his  opinion  being  asked  at  all,  "  If  you  have  anything  to 
do  with  Storey,  you  will  live  to  repent  it ;  he  is  a  most  unprincipled  man,*'  &c. 
Lotd  Denipan  directed  a  verdict  for  the  plaintiff,  because  the  defendant  begjan  hj 
making  the  statement,  without  waiting  to  be  asked. 
.  Storty  V.  Challands,  8  C.  &  P.  234. 
Plaintiff  had  been  tenant  to  the  defendant ;  a  wine-broker  went  to  defendant 
to  ask  him  plaintiff's  present  address.  Defendant  commenced  to  abuse  the 
plaintiff.  The  broker  said  :  ^  I  don't  come  to  inquire  about  his  character,  bat 
only  for  his  address :  I  have  done  business  with  him  before."  But  the  defendant 
continued  to  denounce  the  plaintiff  as  a  swindler,  adding,  however,  "  I  speak  in 
confidence."  The  broker  thanked  defendant  for  his  remarks,  and  declined  in 
future  to  trust  the  plaintiff.  Held,  that  it  was  rightly  left  to  the  jury  to  say  if 
defendant  spoke  bond  fide  or  maliciously. 

Picton  V.  Jackman,  4  C.  &  P.  257. 
SoiUham  v.  Allen,  Sir  T.  Raymond,  231 . 
Nash  selected  plaintiff  to  be  his  attorney  in  an  action.    Defendant,  apparently 
a  total  stranger,  wrote  to  Nash  to  deprecate  his  so  employing  the  plaintiff.    This 
was  held  to  be  clearly  not  a  confidential  communication.    Damages  Is. 
Godson  y.  Hom^j  1  B.  &  B.  7 ;  3  Moore,  223.      . 
At  the  hearing  of  a  County  Court  case,  NMefold  v.  Fukher,  Fulcher's  solicitor 
commented  severely  on  the  conduct  of  (he  plaintiff,  Nettlefold*s  debt  collector. 
Not  content  with  that,  Fulcher's  solicitor  sent  a  full  report  of  the  case  to  the 
Maryleboru  Gazette,  including  his  'remarks  on  the  plaintiff.     The  jury  found  that 
.  it  was  in  substance  a  fair  report,  but  that  it  was  sent  to  the  newspaper  **  with  a 
certain  amount  of  malice."     Verdict  for  the  plaintiff  for  40s.  damages.    The 
Court  upheld  this  verdict,  laying  especial  stress  upon  the  fact  that  the  defen- 
dant was  a  volunteer,  and  not  an  ordinary  reporter  for  that  paper. 

Stevens  v.  Sampstm,  6  Ex.  D.  63  ;  49  L.  J.  Q.  B.  120 ;  28  W.  B.  87; 
41  L.  T.  782. 


(c)  Communications  made  in  discharge  of  a  Duty  arising 
from  a  Confidential  Relationship  existing  between  the 
parties. 

In  what  cases  then  will  a  defendant  be  privileged  in 
going  of  his  own  accord  to  the  person  concerned,  and  giving 
him  information  for  which  he  has  not  asked  ?  This  is  often 
a  difficult  question  to  answer.  But  in  one  class  of  cases  it  is 
clear  that  it  is  not  only  excusable,  but  that  it  is  imperative 
on  the  defendant  so  to  do ;  and  that  is  where  there  exists 
between  the  defendant  and  the  person  to  whom  he  makes 
the  communication  such  a  confidential  relation  as  to  throw 
on  the  defendant  the  duty  of  protecting  the  interests  of  the 
person  concerned. 
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Such  a  confidential  relationship  exists  betw.een  husband 
and  wife,  fj^ther  and  son,  brother  and  sister,  guardian  and 
ward,  master  and  servant,  principal  and  agents  solicitor 
and  client,  partners,  or  even  intimate  friends  :  in  short, 
wherever  any  trust  or  confidence  is  reposed  by  thiB  one  in 
the  other.  In  -other  words,  it  will  be  the  duty  of  A.  to 
volunteer  information  to  B.,  whenever  JB.  could  justly  re- 
proach A.  for  his  silence  if  he  did  not  volunteer  such 
information. 

Merely  labelling  a  letter  " Private  and  confidential"  or 
merely  stating,  " /  speak  in  conscience"  will  not  make  a 
communication  confidential  in  the  legal  sense  of  that  term, 
if  there  be  in  fact  no  relationship  between  the  parties  which 
the  law  deems  confidential.  (Picton  v.  Jackman,  4  C.  &  P. 
257  ;  Kitcat  y.  Sharp,  52  L.  J.  Ch.  134 ;  48  L.  T.  64.) 

Thus  it  is  clearly  the  duty  of  my  steward^  bailiff,  foreman,  or  house- 
keeper to  whom  I  have  entrusted  the  management  of  my  lands, 
business,  or  bouse,  to  come  and  tell  me  if  they  think  anything  is 
going  wrong,  and  not  .to  wait  till  my  own  suspicions  are  aroused,  and 
I  myself  begin  asj^ing  questions.  So  my  family  solicitor  may  volun- 
tarily write  and  inform  me  of  anything  which  he. thinks  it  is  to  my 
advantage  to  know,  without  waiting  for  me  to  come  down  to  his  office 
and  inquire.  But  it  would  be  dangerous  for  another  solicitor,  whom 
I  had  never  employed,  to  volunteer  the  same  information ;  for  till  I 
retain  him  in  the  matter,  there  is  no  confidential  relation  existing 
between  us.  So  a  father,  guardian,  or  an  intimate  friend  may  warn 
a  young  man  against  associating  with  a  particular  individual ;  or  may 
warn  a  lady  not  to  marry  a  particular  suitor ;  though  in  the  same 
circumstances  it  might  be  considered  officious  and  meddlesome,  if  a 
mere  stranger  gave  such  a  warning.  So  if  the  defendant  is  in  the 
army  or  in  a  government  office,,  it  would  be  his  duty  to  inform  his 
official  superiors  of  any  serious  misconduct  on  the  part  of  his  subor- 
dinates ;  for  the  defendant  is  in  some  degree  answerable  for  the  faults 
of  those  immediately  under  bis  control.  But  it  does  n(ft  follow  that, 
if  A.  and  B.  are  officers  or  clerks  of  equal  rank  and  standing,  it  is  the 
duty  of  A.  to  tell  tales  of  B.,  except  in  self-defence ;  for  A.'s  superiors 
expect  him  to  do  his  own  work  merely,  and  have  not  invested  him 
with  any  authority  or  control  over  B.  (See  Bell  v.  Parke,  10  Ir.  C. 
L  R  284;  11  Ir.  C.  L.  R.  413.) 
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Illustrations, 

Commnnicatioiis  between  husband  and  wife  are  **  held  sacred."  Per  Manisty,  J., 
in  JFewnhak y.  Morgan,  fOQ.B.D.6Z5;  67  L.  J. Q. B. 241 ;  36  W.  S. 
697 ;  69  L.  T.  28;  62  J.  P.  470. 
My  regular  solicitor  may  unasked  give  me  any  information  concerning  third 
persons  of  which  he  thinks  it  to  my  interest  that  I  should  be  informed,  even 
although  he  is  not  at  the  moment  conducting  any  legal  proceedings  for  me. 
Dav%$  V.  Begva,  6  Ir.  C.  L.  K  79. 
A  solicitor  who  is  conducting  a  case  for  a  minor  may  inform  his  next  friend 
of  the  minor's  misconduct. 

TFright  y.  Woodgate,  2  C.  M.  &  H.  673;  1  Tyr.  &  G.  12 ;  1  Qale,  329 
(approved  in  L.  R.  4  P.  C.  496). 
Rumours  being  in  circulation  prejudicial  to  the  character  of  the  plainti£^  a 
dissenting  minister,  he   courted  inquiry,  and  appointed  A.  to  sift  the  matter 
thoroughly.    It  was  agreed  that  the  defendant  should  represent  the  malcontent 
-  portion  of  the  congregation,  and  state  the  case  against  the  plaintiff  to  A.    A 
confidential  relationship  being  thus  established  between  the  defendant  and  A, 
all  that  took  place  between  them,  whether  by  word  of  mouth  or  in  writing,  so 
long  as  the  inquiry  lasted,  and  relative  thereto,  was  held  to  be  privileged. 
Eopwood  V.  Tkfym,  8  C.  B.  293  ;  19  L.  J.  C.  P.  94 ;  14  Jur.  87. 
A  report  by  the  Comptroller  of  the  Navy  to  the  Board  of  Admiralty  upon,  the 
plans  and  proposals  of  a  naval  architect,  is  clearly  privileged.    Per  Grove,  J.,  in 
HmwoodY.  Harrison,  L.  R.  7  C.  P.  606  ;  41  L.  J.  C.  P.  206  ;  20  W.  R. 
1000 ;  26  L.  T.  938. 
A  timekeeper  employed  on  public  works,  on  behalf  of  a  public  department, 
wrote  a  letter  to  the  secretary  of  the  department,  imputing  fraud  to  the  contractor. 
Blackburn,  J.,  directed  the  juiy  that  if  they  thought  the  letter  was  written  in 
good  faith  and  for  the  information  of  his  employers,  it  was  privileged. 
Scarll  V.  Diacon,  4  F.  &  F.  260. 
A  relation  or  intimate  Mend  may  confidentially  advise  a  lady  not  to  many 
a  particular  suitor,  and  assign  reasons ;  and  the  statements  he  makes  will  be 
privileged. 

Todd  v.  HatMns,  2  ^.  &  Rob.  20  ;  8  C.  &  P.  8a 
And  see  per  Erskine,  amicum  curia:,  2  Smith,  4. 
Adams  v.  Coleridge,  1  Times  L.  R.  84. 
The  defendant  and  Tinmouth  were  joint  owners  of  The  Robinson,  and  engaged 
the  plaintiff  as  master;  in  April,  1843,  defendant  purchased  Tinmouth's  share; 
in  August,  1843,  defendant  wrote  a  business  letter  to  Tinmouth,  claiming  a 
return  of  £lbO,  and  incidentally  libelled  the  plaintiff  with  respect  to  his  conduct 
while  in  their  joint  employ.    Held,  a  privileged  communication,  as  a  confidential 
relationship  still  existed  between  the  defendant  and  Tinmouth. 

JVilson  V.  Robinson,  7  Q.  B.  68  ;  14  L.  J.  Q.  B.  196  ;  9  Jur.  726. 
A.,  B.,  and  C.  are  brother  officers  in  the  same  regiment.  A.  meets  B.  and  says, 
**  I  have  learnt  that  C.  has  been  guilty  of  an  atrocious  offence  :  1  wish  to  consult 
you  whether  I  should  divulge  it — whether  I  should  speak  of  it  to  the  command- 
ing officer."  Such  remark  and  the  discussion  that  ensued  are  both  privileged. 
Per  Pigot,  C.B.,  in 

Bell  V.  Parke,  10  Ir.  C.  L.  R  284    [The  decision  in  the  case  turned 
on  the  language  of  the  plea.] 
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Bat  a  complaint  of  a  man's  conduct  is  not  privileged,  if  addieased  by  tlie  em- 
ployer to  the  man's  wife. 

J(me»  v.  WiUum^  1  Times  L.  R.  57S. 
The  officers  and  men  of  the  garrison  of  St  Helena  gave  an  entertainment  at 
the  theatre,  at  which  considerable  noise  and  disturbance  took  place.  The  com- 
manding officer  was  informed  that  this  was  caused  by  the  plaintiff,  who  was  said 
to  have  been  drunk.  The  plaintiff  was  an  assistant  master  in  the  Gk>yemment 
School  The  commanding  officer  reported  the  circumstances  to  the  colonial 
Becretary  of  the  island,  and  the  plaintiff  was  in  consequence  suspended  from  his 
appointment  Verdict  for  the  plaintiff  disapproved  and  set  aside,  and  judgment 
arrested. 

Stace  V.  Qriffiih,  L.  R  2  P.  C.  420 ;  6  Moore,  P.  C.  C.  N.  S.  18  ;  20 
L.  T.  197. 
A  statement  made  by  the  derk  to  a  board  of  gnardians  to  the  relieving  officer 
as  to  an  alleged  neglect  of  his  duties  by  the  medical  officer  is  privileged. 
SutUm  V.  Plumridge,  16  L.  T.  741. 
It  is  the  duty  of  an  under-master  in  a  college  school  to  inform  the  headmaster 
that  reports  have  been  for  some  time  in  circulation  imputing  habits  of  drunken- 
ness to  the  second-master. 

Hume  y.  Marshall  (Cockbum,  C.  J.),  42  J.  P.  136. 
But  where,  after  an  election,  the  agent  of  the  defeated  candidate  wrote  a  letter  to 
the  agent  of  the  successful  candidate,  asserting  that  the  plaintiff  and  another  (both 
members  of  the  successful  candidate's  committee)  had  bribed  a  particular  voter, 
the  letter  was  held  not  to  be  privileged,  as  there  was  no  confidential  relation 
existing  between  the  two  agents. 

Dickeaan  v.  HiUiard  and  aiu^her^  L.  R.  9  Ex.  79 ;  43  L.  J.  Ex.  37  ; 
22  W.  R.  372  ;  30  L.  T.  196. 
When  a  merchant  inquires  from  Messrs.  Stubbe  or  Peny,  or  any  other  mer- 
cantile agency,  as  to  the  solvency  of  a  person  with  whom  he  is  about  to  deal,  the 
answer  to  such  inquiry  is  privileged.  But  where  a  mercantile  agency  or  trade 
protection  society  issues  a  weekly  circular  or  notification  sheet  and  sends  it  to  all 
its  subscribers,  some  of  whom  will  be  interested  in  one  item,  others  in  another 
item,  but  none  in  all  the  items  of  information  contained  in  it,  the  judges  of  the 
Court  of  Errors  and  Appeals  in  New  Jersey  were  divided  in  opinion ;  the 
nuyority  (9  to  5)  holding  that  such  a  commimication  was  not  privileged. 

King  v.  Patters&n^  (1887)  20  Vroom  (49  New  Jersey),  417  ;   83  Law 

Times  (newspaper),  408. 
And  see  Getting  v.  J^om,  3  G.  &  P.  160. 
GoldsUm  V.  Fou,  2  C.  &  P.  252  ;  6  B.  &  C.  154  ;   4  Ring.  489  ;  2 

Y.  &  J.  146  ;  9  D.  &  R.  197  ;  1  M.  &  P.  402. 
Ewnphreys  v.  Miller^  4  C.  &  P.  7. 
WoIUt  v.  Loch,  (C.  A.)  7  Q.  B.  D.  619  ;  51  L.  J.  Q.  B.  274 ;  30  W.  R. 

18  ;  45  L.  T.  242  ;  46  J.  P.  484. 
CloveT  y.  Royden,  L.  R.  17  Eq.  190  ;  43  L.  J.  Ch.  665 ;  22  W.  R.  254; 

29  L.  T.  639. 
NewboU  V.  Bradstreet  and  Son,  57  Maryland,  38 ;  40  Amer.  Rep,  426. 
And  post,  p.  273. 
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{d)  Information  volunteered  when  there  is  no  Confidential 
Relationship  eocisting  between  the  parties. 

Where  the  defendant  does  not  stand  in  any  confidential 
relation  to  the  person  interested,  it  is  difficult  to  define  what 
circumstances  will  be  sufficient  to  impose  on  him  the  duty 
of  volunteering  the  information.  The  rule  of  law  applic- 
able to  such  cases  cannot  be  better  expressed  than  in  the 
following  passage : — "  Where  a  person  is  so  situated  that  it 
becomes  right  in  the  interests  of  society  that  he  should 
tell  to  a  third  person  certain  facts,  then  if  he  hondfde  and 
without  malice  does  tell  them,  it  is  a  privileged  communica- 
tion "  (per  Blackburn,  J.,  in  Davies  v.  Snead,  L.  R  5 
Q.  B.  611 ;  39  L.  J.  Q.  B.  202  ;  23  L.  T.  609)— a  passage 
cited  with  approval  by  Jessel,  M.R.,  and  Brett,  L.J.,  in 
Waller  v.  Loch,  (C.  A.)  7  Q.  B.  D.  621,  622 ;  51  L.  J. 
Q.  B.  274  ;  30  W.  R.  18  ;  45  L.  T.  242 ;  46  J.  R  484. 
But  the  difficulty  is  in  any  given  case  to  determine  whether 
it  had  or  had  not  become  right  in  the  interests  of  society 
that  the  defendant  should  act  as  he  did.  And  this  is  a 
question  rather  of  social  morality  than  of  law. 

For  instance,  if  I  learn  that  one  of  my  tradesmen  is  about  to  supply 
goods  on  credit  to  a  man  whom  I  know  to  be  practically  insolventi 
may  I  warn  him  not  to  do  so  ?  Is  it  right,  in  the  interests  of  society, 
that  I  should  tell  him  what  I  know,  or  am  I  to  stand  by  and  see  hiin 
lose  his  money  ?  In  the  days  of  Elizabeth,  it  was  considered  clear 
law  that  no  action  would  lie  for  such  a  caution  given  as  "good 
counsel."  {Vanspike  v.  Cleyson,  Cro.  Eliz.  541:  1  Roll.  Abr.  67.) 
So  it  was  in  the  days  of  George  III.  (Herver  v.  Dowson,  B.  N.  P.  8.) 
But  in  1838  Lord  Abinger,  C.B.,  held  that  no  such  communication 
should  be  volunteered :  the  defendant  must  wait  till  the  tradesman 
applies  to  him  for  advice.  "  If  the  defendant  had  been  asked  by 
Mr.  Butler  as  to  the  plaintiff,  and  had  said  what  he  did  without 
malice,  no  action  would  have  been  maintainable;  but  as  he  made  the 
communication  without  being  asked  in  any  way  to  do  so,  he  is  liable 
in  this  action,  if  the  words  reflect  on  the  chai*acter  of  the  plaintiff  as 
a  tradesman."  {King  v.  Watts,  8  C.  &  P.  at  p.  615.)  And  in  Bennett 
V.  Deacon,  (1846)  2  C.  B.  628 ;  15  L.  J.  C.  P.  289,  the  Court  of 
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Common  Pleas  was  equally  divided  on  this  question.  I  venture  to 
think  that  the  judgments  of  Tindal,  C.J.,  dnd  Erie,  J.,  would  be 
followed  in  the  present  day  rather  than  those  of  Coltman  and  Cress- 
well^  JJ.,  aad  that  such  a  caution  would  be  held  privileged. 

In  Coxhead  v.  Richards,  (1 846)  2  C.  B.  569 ;  15  L.  J.  C.  P.  278 ; 
10  Jur.  984,  the  same  Court  was  equally  divided  on  a  very  similar 
question,  whether  a  man  may  inform  the  owner  of  a  ship  that  his 
captain  has  been  guilty  of  gross  misconduct  at  sea.  Here  again,  I 
think  the  view  taken  by  Tindal,  C.J.,  and  Erie,  J.,  would  probably 
prevail  in  the  present  day.  Willes,  J.,  said  in  Amann  v.  Dam/m, 
(I860)  8  C.  B.  N.  S.  at  p.  602 ;  29  L.  J.  C.  P.  at  p.  314,  that  he  was 
prepared  "  to  go  the  whole  length  "  with  them.  It  was  admitted  on 
all  hands  in  Clark  v.  Molyneux,  3  Q.  B.  D.  237  ;  47  L.  J.  Q.  B.  230 ; 
26  W.  R  104 ;  36  L.  T.  466 ;  37  L.  T.  694 ;  14  Cox,  C.  C.  10,  that 
a  letter  sent  to  an  absent  vicar,  informing  him  of  the  misconduct  of 
the  curate  whom  he  had  left  in  charge  of  the  parish,  was  privileged. 
And  generally,  am  I  not  always  justified  in  informing  a  master  or 
employer  of  any  misconduct  on  the  part  of  his  servant  or  workman 
which  has  come  to  my  knowledge,  and  not  to  his  ?  It  is  submitted 
that  such  a  communication  is  privileged.  In  Stuart  v.  Bell,  (1891) 
2  Q.  B.  341 ;  60  L.  J.  Q.  B.  577;  39  W.  R  612 ;  64  L.  T.  633,  the 
Court  of  Appeal  was  divided  on  a  question  of  this  kind ;  Lord  Esher, 
M.R,  and  Kay,  L.J.,  holding  that  such  a  communication  was  privi- 
leged, Lopes,  LJ.,  agi'eeing  with  the  judge  below  (Wills,  J.)  that  it 
was  not  The  decision  of  the  majority  of  the  Court  of  Appeal  is,  of 
course,  binding. 

"If  a  neighbour  makes  inquiry  of  another  respecting  his  own 
servants,  that  other  may  state  what  he  believes  to  be  true ;  but  the 
case  is  different  when  the  statement  is  a  voluntary  act ;  yet,  even  in 
this  case,  the  jury  is  to  consider  whether  the  words  were  dictated  by 
a  sense  of  the  duty  which  one  neighbour  owes  to  another."  (Per 
Coltman,  J.,  in  Rwrasey  v.  Webb  et  ux:,  (1842)  Car.  &  M.  at  p.  105  ; 
and  this  direction  was  approved  by  the  Court,  11  L  J.  C.  P.  129.) 
In  Brooks  v.  Blariska/rd,  (1833)  1  Cr.  &  M.  779 ;  3  Tyrw.  844,  the 
plaintiff  was  neither  in  the  employ  of  the  Wear  Commissioners,  nor 
seeking  such  employment,  at  the  time  when  the  defendant  wrote  the 
letter  which  afterwards  prevented  plaintiff's  election;  otherwise  it 
vfonld  probably  have  been  held  a  privileged  communication,  as  was 
the  oral  statement  in  Harris  v.  Thompson,  (1853)  13  C.  B.  833.  In 
both  cases  the  communication  was  volunteered. 


240  QUALIFIED   FRIVILEQE. 

It  appears  to  be  clear  that  if  the  defendant  reasonably 
supposes  that  human  life  would  be  seriously  imperilled  by 
his  remaining  silent,  he  may  volunteer  information  to  those 
thus  endangered,  or  to  their  master,  though  he  be  not  him- 
self personally  concerned  (see  per  Cresswell,  J.,  2  C.  B. 
605).  So,  if  the  money  or  goods  of  the  person  to  whom 
he  speaks  would  be  in  great  and  obvious  danger  of  being 
stolen  or  destroyed.  So,  too,  it  appears,  that  the  defendant 
may,  without  being  applied  to  for  the  information,  ac- 
quaint  a  master  with  the  misconduct  of  his  servants,  if 
instances  have  come  under  the  especial  notice  of  the  de- 
fendant which  have  been  concealed  from  the  master's  eye. 
{Stuart  V.  Belly  suprd.)  But  in  most  other  cases  the  de- 
fendant runs  a  great  risk  in  volunteering  statements  which 
afterwards  turn  out  to  be  inaccurate,  unless  indeed  he  is 
himself  personally  interested  in  the  matter,  or  compelled  to 
interfere  by  the  fiduciary  relationship  in  which  he  stands 
to  some  person  concerned.  Although  the  defendant  may 
feel  sure  that  if  he  were  in  his  neighbour's  place,  he  should 
be  most  grateful  for  the  information  conveyed,  still  he  must 
recollect  that  such  information  may  eventually  turn  out  to 
be  erroneous,  and  that,  in  endeavouring  to  avert  a  fancied 
danger  from  his  neighbour,  he  has  really  inflicted  an 
undoubted  and  undeserved  injury  on  the  plaintifil 


lUvstrationa 

A.  and  B.  are  tenants  to  the  same  landlord  with  similar  clanaes  in  their  respec- 
tiye  leases.  A.  has  reason  to  believe  that  B.  is  breaking  his  covenants,  commit- 
ting waste,  violating  the  rotation  of  crops,  &c.  The  landlord  is  away  abroad.  It 
is  submitted  on  the  authority  of  Cockayne  v.  Hodgkissonf  5  C.  &  P.  543,  anU, 
p.  233,  that  it  is  not  the  duty  of  A.  to  write  and  inform  the  landlord  of  his  sus- 
picions, and  that  therefore  such  a  letter  would  not  be  privileged ;  unless  the 
landlord  had  in  some  way  set  A.  in  authority  over  B. 

A  housemaid  thinks  the  cook  is  robbing  their  master.  It  is  not  her  duty  to 
speak  at  once  on  bare  suspicion  merely  ;  but  as  soon  as  she  sees  something  which 
reasonably  appears  to  her  inconsistent  with  the  cook's  innocence,  she  will  be 
justified,  it  is  submitted,  in  telling  her  master  all  she  knows. 

**  If  a  man  write  to  a  father  scandalous  matter  concerning  his  children,  of  which 
he  gives  notice  to  the  father,  and  adviseth  the  father  to  have  better  regard  to  his 
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diildren  ;  this  is  only  reformatory,  without  any  respect  of  profit  to  him  which 
wrote  it ;  it  shall  not  be  intended  to  be  a  libel." 

Peacock  v.  Reynaly  (1612)  2  Brownlow  &  Goldesborough,  161. 
Approved  by  Erie,  C.J.,  15  C.  B.  N.  S.  418 ;  33  L.  J.  C.  P.  95. 
Communications  confidentially  made  to  a  master  as  to  the  conduct  of  his 
senranta,  by  one  who  has  had  an  opportunity  of  noticing  certain  malpractices  on 
their  'paxt,  are  privileged. 

Cleaver  v.  Sarra/ude^  1  Camp.  268. 

Kine  v.  Semll,  3  M.  &  W.  297. 

Amann  v.  Damrrij  8  C.  B.  N.  S.  597  ;  29  L.  J.  C.  P.  313  j  7  Jur.  N.  S. 

47  ;  8  W.  R  470. 
Masters  v.  Burgessj  3  Times  L.  R  96. 
The  plaintiff  was  Mr.  Stanley's  valet,  and  stayed  with  his  master  at  the  house 
of  the  defendant,  the  Mayor  of  Newcastle.  During  the  visit,  the  chief  constable 
shewed  the  defendant  a  letter  which  he  had  received  from  the  chief  constable  of 
Edinburgh  to  the  effect  that  the  plaintiff  was  suspected  of  stealing  a  watch  in 
Edinburgh.  The  defendant  did  nothing  at  the  time,  but  just  before  Mr.  Stanley 
left  Newcastle,  the  defendant  told  him  what  was  in  the  letter.  Mr.  Stanley  in 
consequence  dismissed  the  plaintiff  from  his  service.  Heldf  by  the  majority  of 
the  Court  of  Appeal,  a  privileged  occasion. 

StuaH  V.  BeU,  (1891)  2  Q.  B.  341  ;  60  L.  J.  Q.  B.  577 ;  39  W.  E. 
612 ;  64  L.  T.  633. 
A  letter  written  to  a  Board  of  Guardians  by  their  clerk  complaining  that  one  of 
the  under-clerks  in  the  office  neglected  his  duty  and  behaved  in  an  offensive  and 
insubordinate  manner,  is  privileged. 

Keight  v.  HUl,  (1879)  43  J.  P.  176. 
The  occupier  of  a  house  may  complain  to  the  landlord  of  the  workmen  he  has 
sent  to  repair  the  house. 

Toogood  V.  Spyrimgy  1  C.  M.  &  R.  181  ;  4  Tyrw.  582. 
A  landlord  may,  it  seems,  complain  to  his  tenant  of  the  conduct  of  her  lodgers. 

Kmghi  v.  Qiiibs,  1  A.  &  E.  43  ;  3  N.  &  M.  467. 
If  a  report  be  current  in  a  parish  as  to  the  disgraceful  conduct  of  the  incum- 
bent)  bringing  scandal  on  the  church,  a  good  churchman  may  inform  the  bishop 
of  the  diocese  thereof,  although  he  does  not  reside  in  the  district  and  is  not  per- 
sonally interested. 

James  v.  Boston,  2  C.  &  E.  4. 
A  letter  written  by  a  private  individual  to  the  chief  secretary  of  the  Post- 
master-General complaining  of  the  misconduct  of  an  official  uuder  the  authority 
of  the  Postmaster-General,  is  privileged,  even  though  some  of  the  charges  made  in 
the  letter  may  not  be  true,  and  though  the  defendant  stood  in  no  relation,  past  or 
present^  either  to  the  plaintiff  or  to  the  Post  Office  authorities. 
Bhke  V.  PUfdd,  1  Moo.  &  Rob.  198. 
Woodward  v.  Lamder,  6  C.  &  P.  548,  post,  p.  249. 
The  first  mate  of  a  merchant  ship  wrote  a  letter  to  the  defendant,  an  old  and 
intimate  friend,  stating  that  he  was  placed  in  a  very  awkward  position  owing  to 
the  drunken  habits,  &c.,  of  the  captain,  and  saying  : — ^  How  shall  I  act  ?    It  is 
my  duty  to  write  to  Mr.  Ward  (the  owner  of  the  ship),  but  my  doing  so  would 
ruin  "  the  captain  and  his  wife  and  family.    The  defendant,  after  much  delibera- 
tion and  consultation  with  other  nautical  friends,  thought  it  his  duty  to  show  the 
letter  to  Ward,  who  thereupon  dismissed  the  captain.    The  defendant  knew 
O.L.S.  R 
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nothing  of  the  matter  except  firom  the  mate's  letter.  Tindal,  C.  J.,  told  the  jniy 
that  the  puhlication  waa  privil^ed  ;  and  thej  n^;atived  malice.  The  Court  of 
C.  P.  was  equally  diyided  on  the  question  whether  so  showing  the  letter  was 
privileged ;  and  therefore  the  verdict  for  the  defendant  stood. 

Coxhead  v.  Bichardtj  2  C.  B.  669 ;  15  L.  J.  C.  P.  278  ;  10  Jur.  984. 
The  defendant  said  to  one  Dudley,  '*  Doth  Vanspike  (the  plaintiff,  a  merchant) 
owe  jou  anj  money  1  *'  Dudley  replied  that  he  did.  Defendant  then  said, ''  You 
had  best  call  for  it ;  take  heed  how  you  trust  him."  And  it  was  adjudged  for 
the  defendant ;  for  it  is  not  any  slander  to  the  plaintiff,  but  good  counsel  to 
Dudley. 

VarupQce  v.  Cleysan,  (1597)  Cro.  Eliz.  541 ;  1  Boll.  Abr.  67. 
So  where  defendant  said  of  the  plaintiff  who  was  a  tradesman,  "  He  cannot 
stand  it  long,  he  will  be  a  bankrupt  soon ; "  and  it  was  laid  as  special  damage  in 
the  declaration,  that  one  Lane  had,  in  consequence,  refused  to  trust  the  plaintiff 
for  a  horse.  Lane  was  the  only  witness  called  for  the  plaintiff ;  and  it  appearing 
on  his  evidence,  that  the  words  were  not  spoken  maliciously,  but  in  confidence 
and  friendship  to  Lane,  and  by  way  of  warning  to  him,  and  that  in  consequence 
of  that  advice  he  did  not  trust  the  plaintiff  with  the  horse  :  Pratt,  C. J.,  directed 
the  jury,  that  though  the  words  were  otherwise  actionable,  yet  if  they  should  be 
of  opinion  that  the  words  were  not  spoken  out  of  malice,  but  in  the  manner 
before  mentioned,  they  ought  to  find  the  defendant  not  guilty  ;  and  they  did  eo 
accordingly. 

Eener  v.  Dowionj  (1765)  B.  N.  P.  8. 
The  plaintiff  was  a  maltster,  and  had  bought  a  quantity  of  barley  of  Butler. 
The  defendant  said  to  Butler,  "  Don't  trust  that  damned  rogue,  he  will  never  pay 
you  a  fSEUi;hing.  Have  you  sold  King  some  barley  ?  You  mind  and  have  the 
money  for  it  before  it  goes  out  of  the  waggon,  or  you  will  never  have  it."  Butler, 
in  consequence,  refused  to  deliver  the  barley  till  he  was  paid  for  it.  Lord 
Abinger,  C.B.,  directed  the  jury  that  the  defendants  words  were  unprivileged, 
because  they  were  volunteered.  Verdict  for  the  plaintiff  accordingly.  Damages, 
one  farthing. 

King  v.  Watts,  8  C.  &  P.  614. 
Defendant  met  Clark  in  the  road,  and  asked  him  if  he  had  sold  his  timber  yet 
Clark  replied  that  Bennett  (plaintiff)  was  going  to  have  it.  Defendant  asked  if 
he  was  going  to  pay  ready  money  for  it,  and  being  answered  in  the  negative,  said, 
'*  Then  you'll  lose  your  timber  ;  for  Bennett  owes  me  about  £25,  and  I  am  going 
to  arrest  him  next  week  for  my  money,  and  your  timber  will  help  to  pay  my 
debt.''  Clark  consequently  declined  to  sell  the  timber  to  the  plaintiff.  Plaintiff 
really  did  owe  defendant  about  £23.  Coltman,  J.,  directed  the  jury  that  the 
caution  was  altogether  unprivileged  because  volunteered :  and  they  therefore 
found  a  verdict  for  the  plaintiff,  damages  40<.  The  Court  of  C.  P.  was  equally 
divided  on  the  question  whether  the  judge  was  right  in  his  direction,  and  theie- 
fore  the  verdict  for  the  plaintiff  stood. 

B&nneU  v.  Deacon,  2  C.  B.  628  ;  15  L.  J.  C.  P.  289. 
A  former  friend  of  the  plaintiff,  who  knew  all  about  plaintiff's  past  wild  lift!} 
hearing  plaintiff  was  about  to  be  married,  wrote,  after  consulting  the  cleigynuB 
of  his  parish,  to  the  lady,  to  whom  he  was  apparently  a  stranger,  disclosing 
plaintiff's  antecedents.  Hill,  J.,  said,  that  if  the  jury  thought  the  defendant 
reasonably  believed  that  it  was  his  duty  to  write  the  letter  he  should  hold  it  to  be 
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priyileged  ;  but  the  jury  fonnd  a  veidict  for  the  plainti£f ;  damages.  If.  [obviotiBly 
a  compromise]. 

Ex  reloHone  Coleridge,  Q.C.,  15  C.  B.  N.  S.  410,  411. 
It  is  apparently  dear  law  in  America,  that  though  any  near  relative  may  write 
snch  a  letter  warning  a  lady  not  to  maxry  the  plaintiff,  no  mere  friend,  not 
related  to  her,  may  volunteer  such  advice.  Though  the  friendship  may  be  most 
intimate  and  of  long  standing,  there  is  no  privilege  unless  the  lady  has  consulted 
her  friend  on  the  matter. 

Krebs  v.  Oliver,  12  Qray  (78  Mass.),  239. 

Count  Joannes  v.  Bennett,  5  Allen  (87  Mass.),  169. 

Bycm  V.  OoUins,  (1886)  39  Hun  (46  N.  Y.  Supr.  Ct),  204 
A.  and  B.  were  shareholders  in  the  same  railway  company.  B.  was  also  a 
River  Commissioner.  The  plaintiff,  who  had  been  engineer  to  the  railway  com- 
pany, sought  to  be  elected  engineer  to  the  River  Commissioners,  but  was  unsuc-  ^' 
ceasfuL  Shortly  after  the  election,  A.  wrote  to  B.  that  the  plaintiff's  mismanage- 
ment or  ignorance  had  cost  the  railway  company  several  thousand  pounds.  Held, 
not  a  privileged  communication. 

Brooki  V.  BUmshard,  1  Cr.  &  Mees.  779 ;  3  Tyrw.  844. 
The  defendant  was  a  director  of  two  companies ;  of  one  of  which  the  plaintiff 
was  secretary,  of  the  other  auditor.  The  plaintiff  was  dismissed  from  his  post  as 
secretary  of  the  first  company  for  alleged  misconduct.  Thereupon  the  defendant, 
at  the  next  meeting  of  the  board  of  the  second  company,  informed  his  co-directors 
of  this  fact,  and  proposed  that  he  should  also  be  dismissed  from  his  post  of 
aaditor  of  the  second  company.    Held,  a  privileged  communication. 

Harris  v.  Thom^mn,  13  C.  B.  333. 
Dawes  told  the  defendant  that  he  intended  to  employ  the  plaintiff  as  surgeon 
and  accoucheur  at  his  wife's  approaching  confinement ;  the  defendant  thereupon 
advised  him  not  to  do  so,  on  account  of  the  plaintiff's  allied  immorality. 
Martin,  B.,  thought  this  was  a  privileged  conmianication,  though  it  was 
volunteered. 

Dixon  V.  SmUh,  29  L.  J.  Ex.  at  p.  126. 
The  defendant,  a  parishioner,  mentioned  to  her  rector  a  report,  widely  current 
in  the  pariah,  that  the  rector  and  his  solicitor  were  grossly  mismanaging  a  trust 
^tate,  and  defrauding  the  widow  and  orphans,  &c.  The  solicitor  brought  an 
action  for  the  slander.  The  jury  found  that  she  did  so  in  the  honest  belief  that 
it  was  a  benefit  to  the  rector  to  inform  him  of  the  report  in  order  that  he  might 
clear  his  character.  The  Court  held  that  the  statement  was  clearly  privileged  so 
far  as  the  rector  was  concerned,  and  that  as  the  statement  was  not  divisible  it 
must  also  be  privileged  with  regard  to  the  plaintiff. 

Davies  v.  Snead,  L.  R.  5  Q.  B.  611 ;  39  L.  J.  Q.  B.  202 ;  23  L.  T. 
609. 
Information  given  to  a  vicar  absent  on  the  continent  as  to  ramoars  affecting 
the  moral  character  of  the  curate  lii^as  left  in  charge,  is  privileged :  so  is  similar 
information  given  verbally  to  the  absent  vicar's  solicitor,  with  a  view  to  his 
informing  the  vicar,  should  he  think  it  right  to  do  so  ;  so  is  similar  information 
given  to  a  neighbouring  vicar  who  has  asked  the  curate  in  charge  to  preach  for 
him. 

Clark  V.  Molyneux,  3  Q.  B.  D.  237  ;  47  L.  J.  Q.  B.  230  ;  26  W.  R. 
104 ;  36  L.  T.  466  ;  37  L.  T.  694  ;  14  Cox,  C.  C.  10. 
The  plaintiff,  an  architect,  had  been  employed  by  a  certain  committee  to 
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Buperintend  and  cany  oat  tHe  restoration  of  Skirlaugh  Church  ;  therenpon  the 
defendant,  who  was  a  clergyman  residing  in  the  county,  hut  who  had  no  maimer 
of  interest  in  the  question  of  the  employment  of  the  plaintiff  to  execute  the  work, 
wrote  a  letter  to  a  memher  of  the  committee  saying,  '^  I  see  that  the  lestozation  of 
Skirlaugh  Church  has  fallen  into  the  hands  of  an  architect  who  is  a  Wesleyan,  and 
can  have  no  experience  in  church  work.  Can  you  not  do  something  to  avert  the 
irreparahle  loss  which  must  be  caused  if  any  of  tbe  masonry  of  this  ancient  gem 
of  art  be  ignorantly  tampered  with  ?  ^  The  letter  was  clearly  a  libel  on  the 
plaintiff  in  the  way  of  his  profession  or  calling.  Bramwell,  L.J.,  thought  it  was 
privileged,  because  the  restoration  was  a  matter  of  public  interest,  and  one  in 
which  a  neighbouring  clei^man  would  be  especially  interested ;  but  a  special 
jury  found  that  there  was  evidence  of  malice  in  the  unfair  expressions  employed, 
and  gave  the  plaintiff  £60  damages.  But  Kelly,  C.B.,  on  a  motion  for  a  new 
trial,  declared  that  he  was  '*  at  a  loss  to  see  what  privilege  the  defendant  possesBed, 
under  the  circumstances  of  the  case,  to  interfere  between  the  committee  and  the 
plaintiff  in  respect  of  the  contract  between  them  ,*  the  defendant  being  neither  the 
patron,  nor  the  minister  of  the  church,  nor  a  member  of  the  oonunittee  appointed 
to  effect  its  restoration,  nor  even  a  parishioner. 

[It  did  not  appear  that  the  defendant  was  even  a  subscriber  to  the  restoration 
fund.] 

BotteriU  and  another  v.  Whytehead,  41  L.  T.  588. 

Two  ladies,  A.  and  B.,  were  interested  in  the  plaintiff,  a  lady  who  '*had  seen 
better  days."  A.  applied  to  the  Charity  Organization  Society  for  information 
concerning  the  plaintiff.  Defendant,  the  secretary  of  that  society,  drew  up  and 
sent  A.  a  report  unfavoiirable  to  the  plaintiff,  and  gave  A.  permission  to  show  it 
to  B.  Held,  that  the  publication  of  this  report  both  to  A.  and  to  B.  was 
privileged,  although  B.  had  made  no  inquiries  of  the  defendant,  and  was  not  a 
member  of  the  society  or  in  any  way  connected  with  it. 

Wallery.  Loch,  (C.  A)  7  Q.  B.  D.  619  ;  51  L.  J.  Q.  B.274;  30W.B. 

18  ;  46  L.  T.  242  ;  46  J.  P.  484. 
Clover  V.  Royden,  L.  R.  17  Eq.  190 ;  43  L.  J.  Ch.  665,  pod,  p.  267. 


(iii)  Information  as  to  Crime  or  Misconduct  of  others. 

It  is  a  duty  which  every  one  owes  to  society  and  to  the 
State  to  assist  in  the  investigation  of  any  alleged  mis- 
conduct, and  to  promote  the  detection  of  any  crime.  All 
information  given  bond  fde  in  response  to  any  inquiries 
made  with  this  object  is  clearly  privileged  {ante,  p.  229). 
But  this  duty  does  not  arise  merely  when  confidential 
inquiries  are  made.  If  facts  come  under  my  knowledge 
which  lead  me  reasonably  to  conclude  that  a  crime  has 
been,  or  is  about  to  be,  committed,  it  is  my  duty  at  once  to 
give  information  to  the  police  or  to  the  persons  interested. 

'*  When  it  comes  to  the  knowledge  of  any  one  that  a 
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crime  has  been  committed,  a  duty  is  laid  on  that  person,  as 
a  citizen  of  the  country,  to  state  to  the  authorities  what  he 
knows  respecting  the  commission  of  the  crime  ;  and  if  he 
states  only  what  he  knows  and  honestly  believes,  he  cannot 
be  subjected  to  an  action  of  damages  merely  because  it 
turns  out  that  the  person  as  to  whom  he  has  given  the 
information  is,  after  all,  not  guilty  of  the  crime."  (Per 
Inghs,  Lord  President,  in  Lightbody  v.  Gordon,  9  Scotch 
Sessions  Cases,  4th  Series,  937,  938.) 

So  all  material  statements  made  by  the  persons  interested 
in  the  detection  of  a  crime,  during  their  investigations  and 
relevant  thereto,  are  privileged.  "  For  the  sake  of  public 
justice,  charges  and  communications  which  would  other- 
wise be  slanderous^  are  protected  if  bond  fide  made  in  the 
prosecution  of  an  inquiry  into  a  suspected  crime."  (Per 
Coleridge,  J.,  in  Padmore  v.  Lawrence,  11  A.  &  E.  382.) 
See  also  the  remarks  of  Lord  Eldon,  C.J.,  in  Johnson  v. 
Evans,  3  Esp.  33,  and  of  Lord  Ellenborough,  in  Fowler  et 
nx.  v.  Homer,  3  Camp,  at  p.  295. 

IllustratioTis. 

Defendant  diachai^ged  his  servant,  the  plaintiff,  and  sent  for  a  constable,  intend- 
ing to  give  her  in  charge.  All  that  he  said  to  the  constable  in  the  course  of  his 
charge  and  complaint  against  the  plaintiff  is  privileged,  although  ultimately  he 
did  not  give  her  into  charge. 

JohmMn  Y.  Evaru,  Clerk,  3  Esp.  32. 

Defendant  was  a  haberdasher.  On  a  Saturday  evening,  while  he  was  absent, 
Mrs.  Fowler  came  into  his  shop  and  bought  some  goods.  Soon  after  she  was  gone 
his  shopman  missed  a  roU  of  riband,  and  mistakenly  supposed  that  she  had  stolen 
it,  bat  did  not  then  pursue  her.  On  the  following  Monday,  as  she  was  again 
passing  the  shop,  the  shopman  pointed  her  out  to  the  defendant  as  the  person 
who  had  stolen  the  riband.  The  defendant  brought  her  into  the  shop  and 
accused  her  of  the  robbery,  which  she  positively  denied.  He  then  took  her  into 
an  adjoining  room  and  sent  for  her  father,  to  whom  he  repeated  the  accusation. 
After  a  good  deal  of  altercation  she  was  allowed  to  go  home,  and  there  the  matter 
rested.  Lord  EUenborough  decided  that  no  action  lay. 
Fowler  et  uz.y.  Homer,  3  Camp.  294. 

Menael  sent  his  servant,  the  plainti£^  to  the  defendant's  shop  on  business ;  while 
there,  the  plaintiff  had  occasion  to  go  into  an  inner  room.  Shortly  after  he  left, 
a  box  was  missed  from  that  inner  room.  No  one  else  had  been  in  the  room 
except  the  plaintiff!  The  defendant  thereupon  went  round  to  Mr.  Mensel's,  and 
calling  him  aside  into  a  private  room,  told  him  what  had  happened,  adding  that  the 
plaintiff  must  have  taken  the  box.    Later  on,  the  plaintiff  came  to  the  defendant's 
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house,  and  the  defendant  repeated  the  accnaation  to  him ;  bat,  an  English  girl 
being  present,  defendant  was  careful  to  speak  in  Qerman.  Both  communications 
were  held  privileged. 

Amann  v.  Damm,  8  C.  B.  N.  S.  597;  29  L.  J.  C.  P.  313;  7  Jnr.  N.  S. 
47;  8W.  R.470. 

HurUrt  V.  JFeines,  27  Iowa,  134. 

Dale  y.  Earris,  13  Browne,  (109  Mass.)  193. 
Defendant  charged  the  plaintiff  his  porter,  with  stealing  his  bed-ticks,  and 
with  plaintifiTs  permission  subsequent! j  searched  his  house,  but  found  no  stolen 
property.  The  jury  found  that  defendant  bond  fde  believed  that  a  robbery  had 
been  committed  by  the  plaintiff,  and  made  the  chaige  with  a  view  to  investiga- 
tion, but  added,  *'  The  defendant  ought  not  to  have  said  what  he  could  not  prove.** 
ffeldy  that  this  finding  was  immaterial,  that  the  occasion  was  privileged,  and  that 
there  was  no  evidence  of  malice.    Judgment  for  the  defendant. 

Howe  V.  Jonesj  1  Times  L.  R.  19, 461. 

Fowler  et  ux.  v.  Homer^  3  Camp.  294. 
Farquharson  forged  the  name  *'  J.  Smith  *'  on  a  cheque  and  sent  a  boy  to  pre- 
sent it  and  get  the  money.  The  defendant  was  cashier  of  the  bank.  He  looked 
hard  at  the  boy,  and  satisfied  himself  as  he  thought  that  it  was  Smith's  boy,  the 
plaintiff,  and  so  gave  him  the  money.  When  inquiries  were  made,  defendant  told 
Smith  it  was  his  boy  who  presented  the  cheque,  and  described  him  accurately. 
He  told  the  detective  so  too.  Plaintiff  was  accordingly  tried  along  with  Farquhar- 
son, who  pleaded  guilty.  The  Sheriff  found  the  charge  not  proven  against  th& 
plaintiff.  Then  plaintiff  sued  defendant  and  recovered  damages  £50,  by  a  verdict 
of  eight  jurymen  to  four.  The  Court  set  the  verdict  aside  on  the  ground  that 
there  was  no  evidence  whatever  of  malice. 

Ligktbody  v.  Gordon,  9  Scotch  Sessions  Cases,  4th  Series,  934 
Barton,  a  friend  of  the  defendant,  employed  a  builder,  the  plaintiff's  master, 
to  build  a  house  for  him  :  the  defendant  informed  Barton  that  the  plaintiff  while 
at  work  on  his  house  had  removed  some  quarterings.  Barton  complained  to  th» 
master  builder,  who  came  down  to  the  defendant's  and  said,  "  I  am  told  you  say 
that  you  saw  my  man  Kine  take  away  some  of  the  quarterings  from  Mr.  Barton's 
premises."  A  repetition  of  the  charge  made  then  to  the  plaintiff's  master  without 
malice  was  held  privileged,  and  as  the  plaintiff  had  not  called  Barton  to  prove  the 
original  remark,  the  jury  foimd  for  the  defendant,  and  a  new  trial  was  refused. 
Parke,  B.,  said,  "  Is  a  man's  mouth  to  be  closed  when  I  ask  him  if  he  has  seen 
another  man  take  away  my  timber  ? " 

Kine  v.  SeweU,  3  M.  &  W.  297. 
[But  note  that  the  statement  made  to  Barton  would,  if  proved,  have  been  pro- 
bably held  privileged  alBO,  although  voluntary,  as  he  was  the  owner  of  the  pro- 
perty  alleged  to  have  been  stolen.] 

Certain  merchants  in  New.  York,  believing  on  reasonable  grounds  that  they  had 
been  defrauded  by  plaintiff  and  others,  drew  up  an  agreement  reciting  that  they 
had  ^  been  robbed  and  swindled  "  by  plaintiff  and  others  named,  whom  they  were 
determined  to  prosecute,  and  promising  that  each  person  signing  would  pay  his 
fair  share  towards  the  expenses  of  the  prosecution,  &c  This  agreement  was  left 
with  iu's  manager  in  order  that  he  might  procure  A.'s  signature  thereto.  Held,  a 
privileged  publication. 

Klinck  V.  Colby  and  others,  I  SickeU  (46  N.  Y.)  427. 
If  a  solicitor  reasonably  believes  that  his  services  may  be  required  by  a  poe- 
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Bible  client  who  does  afterwards  retain  him  to  appear  before  a  magistrate,  and 
to  apply  for  a  summons,  all  communications  passing  between  the  solicitor  and  the 
client  leading  up  to  the  retainer  and  relevant  to  it,  and  having  that  and  nothing 
else  in  view,  are  privileged. 

Braums  v.  Dunny  (H.  L.)  6  R  67. 
Defendant  accused  the  plaintiff,  in  the  presence  of  a  third  person,  of  stealing 
his  wife's  brooch ;  plaintiff  wished  to  be  searched ;  defendant  repeated  the 
accusation  to  two  women,  who  searched  the  plaintiff  and  found  nothing.  Sub- 
sequently it  was  discovered  that  defendant's  wife  had  left  the  brooch  at  a  friend's 
house.  Held,  that  the  mere  publication  to  the  two  women  did  not  destroy  the 
privilege  attaching  to  charges,  if  made  bond  fide  ;  but  that  all  the  cii'cumstances 
should  have  been  left  to  the  jury,  who  should  determine  whether  or  np  the 
charge  was  made  recklessly  and  unwarrantably,  and  repeated  before  more  persons 
than  necessary. 

Padmore  v.  Lawrence,  11  A.  &  E.  380;  4  Jur.  458 ;  3  P.  &  D.  209. 
JffMSY.  ThomaSy^^W.K  104;  53L.T.678;  2  Times  L.  R.  96. 
A  discharged  servant  of  the  defendant's  charged  plaintiff,  her  former  manager, 
with  embezzlement    Defendant  went  to  plaintiff's  house,  and,  finding  him  out, 
said  to  his  wife, "  He  has  robbed  me."    This  was  held  not   to  be  privileged ; 
though  the  jury  found  that  defendant  spoke  in  the  performance,  as  she  believed, 
of  a  duty  and  in  the  bond  fide  belief  that  what  she  said  was  true,  and  without 
malice.    Judgment  for  the  plaintiff.    Damages  £5. 
Jones  y.  JVilliams,  1  Times  L.  B.  572. 
Plaintiff  assaulted  the  defendant  on  the  highway ;  defendant,  meeting  a  con- 
stable, requested  him  to  take  charge  of  the  plaintiff,  and  the  constable  refusing  to 
arrest   the  plaintiff  unless   the  defendant  would  charge  him  with  felony,  the 
defendant  did  so.    Held,  on  demurrer  to  the  defendant's  plea,  that  the  charge  of 
felony,  made  in  these  circumstances  was  not  privileged. 
Smith  V.  Hodgeskine,  Cro.  Car.  276. 
But  where  the  defendant's  shop  had  undoubtedly  been  robbed,  and  he  went 
with  a  policeman  to  the  house  of  a  discharged  servant  whom  he  suspected,  and 
the  servant's  mother  in  her  presence  asked  him  what  he  wanted,  the  defendant's 
answer  was  held  privileged  in 

Brow  V.  Haihaway,  (1866)  13  Allen  (95  Mass.),  239 ;  19  L.  T.  105. 
Plaintiff  and  defendant  were  neighbours  and  both  drapers.  Defendant,  from. 
facts  which  came  to  his  knowledge,  and  which  were  sufficient  to  arouse  suspicion, 
concluded  that  he  was  being  robbed  by  one  of  his  assistants  with  the  collusion 
of  the  plaintiff.  He  went  to  A.,  in  whose  employ  plaintiff  had  formerly  been, 
and  inquired  as  to  plaintiff's  honesty.  A.  asked,  '*  What  do  you  want  to  know 
for  f "  Defendant  replied,  "  Oh,  the  man  has  robbed  me ;  I  mean  to  get  him 
imprisoned."  Defendant  then  made  inquiries  of  B.,  one  of  his  own  assistants, 
who  said  she  knew  nothing  at  all  of  the  matter,  whereupon  defendant  repeated 
what  he  had  said  to  A.  Damages  £6.  Lindley,  J.,  on  further  consideration,  held 
both  statements  unprivileged,  as  neither  A.  nor  B.  was  concerned  in  or  connected 
with  the  matter. 

Harrison  v.  Fraser,  29  W.  R.  652. 
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Charges  against  Public  Officials. 

So,  too,  it  is  the  duty  of  all  who  witness  any  misconduct 
on  the  part  of  a  magistrate  or  any  public  officer  to  bring 
such  misconduct  to  the  notice  of  those  whose  duty  it  is  to 
inquire  into  and  punish  it ;  and,  therefore,  all  petitions  and 
memorials  complaining  of  such  misconduct,  if  forwarded 
to  the  proper  authority,  are  privileged.  And  it  is  not 
necessary  that  the  informant  or  memorialist  should  be  in 
any  way  personally  aggrieved  or  injured :  for  all  persons 
have  an  interest  in  the  pure  administration  of  justice  and 
the  efficiency  of  our  public  offices  in  all  departments  of  the 
State.  So  with  ecclesiastical  matters  :  all  good  churchmen 
are  concerned  to  prevent  any  scandal  attaching  to  the 
Church,  If,  however,  the  informant  be  the  person  inmie- 
diately  affected  by  the  misconduct  complained  of,  he  can 
claim  privilege  also  on  the  ground  that  he  is  acting  in  self- 
defence.  (See  the  next  class  of  cases,  p.  251.)  Every 
communication  made  with  a  view  to  obtain  redress  for 
some  injury  received,  or  to  prevent  some  public  abuse, 
is  privileged,  if  it  be  published  only  to  persons  who 
have  jurisdiction  to  entertain  the  complaint,  or  power  to 
redress  the  grievance,  or  some  duty  or  interest  in  connec- 
tion with  it.  Statements  made  to  a  stranger  who  has 
nothing  to  do  with  the  matter,  cannot  be  privileged. 

**  To  protect  those  who  are  not  able  to  protect  themselves  is  a  duty 
which  everyone  owes  to  society."  (Per  Lord  Macnaghten  in  Jenoure 
V.  Delmege,  (1891)  App.  Cas.  at  p.  77 ;  60  L.  J.  P.  C.  at  p.  13.)  "In 
this  land  of  law  and  liberty  all  who  are  aggrieved  may  seek  redress ; 
and  the  alleged  misconduct  of  any  who  are  clothed  with  public  autho- 
rity may  be  brought  to  the  notice  of  those  who  have  the  power  and 
the  duty  to  inquire  into  it,  and  to  take  steps  which  may  prevent  the 
repetition  of  it."  (Per  Lord  Campbell,  C.J.,  in  Harrison  v.  Bushf 
5  K  &  B.  at  p.  349 ;  25  L.  J.  Q.  B.  at  p.  29.)  "  If,  without  express 
malice,  I  make  a  defamatory  charge  which  I  bond  fide  believe  to  he 
true,  against  one  whose  conduct  in  the  respect  defamed  has  caused 
me  injury,  to  one  whose  duty  it  is  ...  to  inquire  into  and 
redress  such  injury,  the  occasion  is  privileged ;  because  I  have  an 
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interest  in  the  subject-matter  of  my  charge,  and  the  person  to  whom 
I  make  the  communication  has  on  hearing  the  communication  a  duty 
to  discharge  in  respect  of  it."  (Per  Fitzgerald,  B.,  in  Wa/ring  v. 
M'CaZdin  (1873),  7  Ir.  Rep.  C.  L.  at  p.  288.) 

lUuatratwiis. 

A  petition  to  the  House  of  Commons  chazglDg  the  plaintiff  with  oppression  and 
extortion  in  his  office  of  Vicar-General  to  the  Bishop  of  Lincoln,  is  privileged, 
although  the  petition  was  printed,  and  copies  distribated  amongst  the  members. 
Lake  v.  King,  1  Lev.  240 ;  1  Saond.  131 ;  Sid.  414  ;  1  Mod.  58. 
The  defendant  deemed  it  his  duty  as  a  churchman  to  write  to  the  Bishop  of 
London  informing  him  that  a  report  was  current  in  the  pansh  of  Bethnal  Green 
that  a  stand-up  fight  had  occurred  in  the  school- room  of  St.  James- the-Great 
between  the  plaintiff,  the  incumbent,  and  the  school-master,  during  school  hours. 
The  letter  was  held  privileged  under  the  Church  Discipline  Act,  3  &  4  Vict  c.  86, 
a.  3,  although  the  defendant  did  not  live  in  the  district  of  which  the  plaintiff  was 
incumbent,  but  in  an  adjoining  district  of  the  same  parish. 
Jamss  V.  Boston^  2  C.  &  E.  4. 
A  letter  sent  to  the  Postmaster-General,  or  to  the  secretary  to  the  Gfeneral  Post 
Office,  complaining  of  misconduct  in  a  postmaster,  is  privileged,  if  it  was  written 
as  a  bond  fids  complaint,  to  obtain  redress  for  a  grievance  that  the  party  really 
believed  he  had  suffered ;   and  particular  expressions  are  not  to  be  too  strictly 
scrutinized,  if  the  intention  of  the  defendant  was  good. 
Woodward  v.  LaTider,  6  C.  &  P.  648. 
BanniiteT  v.  KeLty,  69  J.  P.  793. 
The  defendant  drafted  a  memorial  to  the  Home  Secretary  on  a  matter  within 
his  jurisdiction,  and  read  it  to  M.  in  the  presence  of  M.'8  wife,  and  asked  M.  to 
sign  it.    M.  signed  it,  and  the  defendant  then  sent  it  to  the  Home  Secretary. 
Grove,  J.,  held  that  both  the  petition  and  the   conversation  with  M.  were 
privileged. 

Spademan  v.  Gibneyy  Bristol  Spring  Assizes,  1878. 
The  plaintiff  was  a  sanitary  inspector  under  the  statute  41  &  42  Vict  c.  74, 
s.  42,  appointed  by  the  local  authority,  but  removable  by  the  Privy  Council ; 
the  defendant  addressed  a  letter  to  the  Privy  Council,  charging  the  plaintiff  with 
corruption  and  misconduct  in  his  office.  Hddy  that  no  action  lay  without  proof 
of  maUce. 

Proctor  V.  Webster,  16  Q.  B.  D.  112  ;   56  L.  J.  Q.  B.  160 ;   63  L.  T. 

765. 
Wieman  v.  Mabee,  46  Mich.  484  ;  40  Amer.  R  477. 
An  elector  of  Frome  petitioned  the  Home  Secretary,  stating  that  the  plaintiff 
a  magistrate  of  the  borough,  had  made  speeches  inciting  to  a  breach  of  the  peace, 
and  praying  for  an  inquiry,  and  that  the  Home  Secretary  should  advise  her 
Majesty  to  remove  the  plaintiff  from  the  commission  of  the  peace.  Such  petition 
was  held  to  be  privileged,  although  it  should  more  properly  have  been  addressed 
to  the  Lord  Chancellor. 

Harrison  v.  Bush,  6  E.  &  B.  344 ;  26  L.  J.  Q.  B.  26 ;  IJur.  N.  S.  846  ; 
2  Jur.  N.  S.  90. 
A  timekeeper  employed  on  public  works,  on  behalf  of  the  Board  of  Works, 
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wrote  a  letter  to  the  secretary  of  the  Board,  imputing  fraud  to  the  contractor. 
Blackburn,  J.,  directed  the  jury  that  if  they  thought  the  letter  was  written  in 
good  faith  for  the  infonnation  of  his  employers,  it  was  privileged,  although  such 
a  complaint  should  have  been  addressed  to  the  resident  engineer,  in  the  first 
instance. 

ScarU  V.  Dixon,  4  F.  &  F.  250. 

The  defendant  wrote  to  the  inspector  of  constabulary,  saying  that  he  had  been 
informed  that  the  plaintiff,  a  Government  medical  officer,  had  refused  to  attend  a 
poor  woman,  who  died  in  consequence.  Held,  that  the  occasion  was  privileged, 
although  such  a  complaint  should  more  properly  have  been  submitted  to  the 
superintending  medical  officer. 

Jeiioure  v.  Delmege,  (1891)  App.  Cas.  73 ;  60  L.  J.  P.  C.  11 ;  39  W.  R. 
388 ;  63  L.  T.  814 ;  55  J.  P.  500. 

The  plaintiff  was  about  to  be  sworn  in  as  a  paid  constable,  by  the  justices,  when 
the  defendant,  a  parishioner,  made  a  statement  against  the  plaintiff's  character  in 
the  hearing  of  several  by-standers.  Held,  that  even  if  such  statement  ought 
rather  to  have  been  made  to  the  vestry,  who  drew  up  the  list  of  constables  whom 
the  justices  were  to  swear  in,  still  it  was  privileged,  as  the  justices  had  a  discretion 
to  select  from  that  list  the  persons  who  were  to  be  sworn  in  as  paid  constables. 
Kershaw  v.  Bailey,  1  Ex.  743  ;  17  L.  J.  Ex.  129. 

A  letter  to  the  Secretary  at  War,  with  the  intent  to  prevail  on  him  to  exert  bis 
authority  to  compel  the  plaintiff  (an  officer  in  the  army)  to  pay  a  debt  due  from 
him  to  defendant,  was  held  privileged,  although  the  Secretary  at  War  had  no 
direct  power  or  authority  to  order  the  plaintiff  to  pay  his  debt. 

Fairman  v.  Ives,  5  B.  &  Aid,  642  ;  1  Chit.  85 ;  1  D.  &  R  252. 

The  plaintiff  was  a  teacher  in  a  district  school ;  the  inhabitants  of  the  district 
prepared  a  memorial  charging  the  plaintiff  with'  drunkenness  and  immorality, 
which  they  sent  to  the  local  superintendent  of  schools.  It  ought  strictly  to  have 
been  sent  to  the  trustees  of  that  particular  school  in  the  first  instance,  and  such 
trustees  would  then,  if  they  thought  fit,  in  due  course  forward  it  to  the  local 
superintendent  for  him  to  take  action  upon  it.  Held,  that  the  publication  was 
nevertheless  privileged,  as  the  ultimate  decision  lay  with  the  local  superintendent 
Mclntyre  v.  McBean,  13  Up.  Canada  Q.  B.  Rep.  534. 

But  where  the  defendant  wrote  a  letter  to  the  Home  Secretary  complaining  of 
the  conduct  of  the  plaintiff,  a  solicitor,  as  clerk  to  the  borough  magistrates,  this 
was  held  not  to  be  privileged,  because  the  Home  Secretary  had  no  power  or  juris- 
diction whatever  over  the  plaintiff. 

Blagg  v.  Sturt,  10  Q.  B.  899 ;  16  L.  J.  Q.  B.  39 ;  8  L.  T.  (Old  S.)  135  ; 
11  Jur.  101. 

A  lieutenant  in  the  navy  was  appointed  by  the  Government  agent  or  superin- 
tendent on  board  a  transport  ship.  The  Jupiter.  He  wrote  a  letter  to  the  secre- 
tary of  Lloyd's  Coffee-house  imputing  misconduct  and  incapacity  to  the  plaintiff, 
the  master  of  The  Jupiter.  This  was  held  altogether  unprivileged  ;  the  informa- 
tion should  have  been  given  to  the  Government  alone,  by  whom  the  defendant 
was  employed. 

Harwood  v.  Green,  3  C.  &  P.  141. 

Where  the  defeated  candidates  at  an  election  of  guardians  of  the  poor  wrote 
and  signed  a  memorial,  accusing  a  successful  candidate  of  bribery  and  treating, 
and  sent  it  to  the  new  board  of  guardians,  who  had  no  jurisdiction  in  the  matter 
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and  no  duty  or  interest  in  connection  with  it,  this  was  held  not  to  be  a  privileged 
commanication. 

Hebditch  y.  MacUwaine  and  oihera,  (1894)  2  Q.  B.  54 ;  63  L.  J.  Q.  B. 
587 ;  42  W.  R  422  ;  70  L.  T.  826  ;  58  J.  P.  620. 
An  Irish  coroner  sent  to  the  Chief  Secretary  of  Ireland  a  report  of  an  inquest 
which  he  had  held  on  the  body  of  an  ont-door  pauper,  and  at  which  the  plaintiff, 
who  was  the  relieving  officer,  had  given  evidence.    He  mentioned  in  this  report 
that  the  parish  priest,  who  happened  to  be  in  court,  stated  publicly  at  the  con- 
clusion of  plaintiffs  evidence,  "  This  is  nothing  short  of  perjury/    Held,  that  this 
portion  of  the  report  at  all  events  was  not  privileged,  as  the  Chief  Secretary  could 
have  no  interest  in  hearing  Father  Callary's  opinion  of  the  plaintiff's  evidence. 
Lynam  v.  Gowing,  6  L.  B.  Ir.  259. 

B.  Communications  made  in  Sblp-dbfbnce. 

(iv)  Statements  necessary  to  protect  Defendant's  private 

Interests. 

Any  communication  made  by  the  defendant  is  privileged 
which  a  due  regard  to  his  own  interest  renders  necessary. 
He  is  entitled  to  protect  himself.  But  such  a  communica- 
tion must  be  addressed  to  persons  who  have  some  interest 
in  the  matter,  or  some  duty  to  perform  in  connection  with 
it.  And  even  then  it  must  clearly  appear  not  merely  that 
some  such  communication  was  necessary,  but  that  he  was 
compelled  to  make  a  communication  which  was  defamatory. 
If  he  could  have  done  all  that  his  duty  or  interest  demanded, 
without  libelling  or  slandering  the  plaintiff,  the  words  are 
not  privileged.  Thus,  it  is  sometimes,  though  very  seldom, 
necessary  for  a  man  in  self-defence  to  advertise  his  private 
concerns  in  the  public  press :  it  may  be  the  only  way  of 
effecting  his  object ;  and,  if  such  object  is  a  lawful  one,  the 
publication  in  such  a  case  is  privileged.  But  if  it  was  not 
necessary  to  advertise  at  all,  or  if  the  defendant's  object 
could  have  been  equally  well  effected  by  an  advertisement 
which  did  not  contain  any  words  defamatory  of  the  plaintiff, 
there  is  no  privilege.  {Brown  v.  Croome,  2  Stark.  297  ; 
and  Lay  v.  Lawson,  4  A.  &  E.  795,  overruling  or  explaining 
Delany  v.  Jones,  4  Esp.  191  ;  Stockley  v.  Clement,  4  Bing. 
162 ;  Head  v.  Briscoe  et  ux.^  5  C.  &  P.  485.) 
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Illustrations. 

The  plaintiff,  a  trader,  employed  an  auctioneer  to  sell  off  hla  goods,  and  other- 
wise oondacted  himself  in  soeh  a  way  that  his  creditors  leaaonaklj  ooncladed 
that  he  had  committed  an  act  of  bankinptcj.  One  of  them,  the  defendant,  there- 
upon sent  the  auctioneer  a  notice  not  to  pay  over  the  proceeds  of  the  ssle  to  the 
plainti^  **  he  haying  committed  an  act  of  hankmptcy."  Hdd  by  the  majoiity 
of  the  Conit  of  C.  P.  that  this  notice  was  privileged,  as  being  made  in  the  honest 
defence  of  defendant's  own  interests. 

Bladcham  v.  Piigh,2C.  B.  611 ;  15  L.  J.  C.  P.  29a 
So  where  an  agent  in  temperate  language  daima  a  right  for  his  principal,  or  t 
solicitor  for  his  client,  the  occasion  is  privileged. 
Hargraw  v.  Le  Breton,  4  Burr.  2422. 
Steward  v.  Young,  L.  R.  5  C.  P.  122;  39  L.  J.  C.  P.  85  ;  18  W.  & 

492;  22L.T.  168. 
Baker  v.  Carrick,  (1894)  1  Q.  B.  838  ;  63  L.  J.  Q.  B.  399;  42  W.  K 
338;  70  L.  T.  366  ;  58  J.  P.  669;  9  R.  283w 
Even  if  the  agent  have  no  express  authority. 
JFateon  v.  Beynoldsj  Moo.  &  MaL  1. 
Delivery  to  a  third  person  for  service  on  the  plaintiff  of  a  statutory  notice 
under  the  Insolvent  Act  of  1869  (Nova  Scotia)  is  primd  facte  privileged,  if  it  be 
made  bond  fide  with  the  object  of  protecting  the  defendant's  rightei 

Bank  of  Britisk  North  America  v.  Strong,  1  App.  Caa.  307  ;  34  L  T. 
627. 
The  defendant  had  dismissed  the  plaintiff  from  his  service  on  suspicion  of 
theft,  and  upon  the  plaintiff  coming  to  his  counting-house  for  his  wages,  called 
in  two  other  of  his  servants,  and  addressing  them  in  the  presence  of  the  plaintifi^ 
said,  *^  1  have  Hi«tniMM<^  that  man  for  robbing  me :  do  not  speak  to  him  any  more, 
in  public  or  in  private,  or  I  shall  think  you  as  bad  as  him."  Held,  a  privileged 
communication,  on  the  ground  that  it  was  the  duty,  and  also  the  interest  of  the 
defendant  to  prevent  his  servants  from  associating  with  such  a  person. 

SomervOU  Y. Hatokine,  10  C.B,dS3;  20  L.  J.  C.  P.  131 ;  16L.T.(01d 

S.)  283  ;  5  Jur.  450. 
And  see  Manby  v.  JViU,     }  18  C.  B.  544  ;  25  L.  J.  C.  P.  294;  2  Jur. 
Eaelmead  v.  fVitt  ]     N.  S.  1004,  ante,  p.  229. 
The  occupier  of  a  house  may  complain  to  the  landlord  or  his  agent  of  the 
workmen  be  has  sent  to  repair  the  house. 

Toogood  V.  Spyring,  1  C.  M.  &  R.  181  ;  4  Tyrw.  582. 
Kine  v.  SeweU,  3  M.  &  W.  297. 
A  customer  may  call  and  complain  to  a  tradesman  of  the  goods  be  supplies  and 
the  manner  in  which  he  conducts  his  business  :  but  he  should  be  careful  to  make 
the  complaint  in  the  hearing  of  as  few  persons  as  possible,  and  in  moderate 
language. 

Oddy  V.  Ld.  Geo.  Paulet,  4  F.  &  F.  1009. 
Crtep  V.  GUI,  29  L.  T.  (Old  S.)  82. 
An  insurance  company  may  inform  a  shipowner  that  they  must  refuse  to  insure 
his  veasel  any  longer  if  he  put  a  particular  master  in  command  of  her. 
Hamon  v.  FaUe,  4  App.  Gas.  247  ;  48  L.  J.  P.  C.  45. 
Whenever  money  is  demanded  from  the  defendant  by  the  plaintiff  or  hia 
solicitor,  the  defendant  is  entitled  to  reply,  and  in  his  reply  to  state  his  ressoDS 
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for  refusing  to  pay  the  sum  demanded.  Sach  reply  is  privileged,  so  long  as  it  is 
confined  to  the  matter  in  hand,  although  it  may  contain  charges  of  fraud  or  mis- 
conduct against  the  plaintiff.  Such  charges  are  at  most  but  evidence  of  malice 
which  may  take  the  case  out  of  the  privilege.    See  posty  p.  333. 

Tuson  V.  Evansy  12  A.  &  E.  733,  as  explained  or  overruled  by 

Cooke  V.  JVilcUs,  5  E.  &.  B.  328  ;  24  L.  J.  Q.  B.  367 ;  1  Jur.  N.  S.  610; 
3  C.  L.  R  1090. 

Bobertson  v.  HiPDougaU,  4  Bing.  670 ;  3  C.  &  P.  269. 

Huntley  v.  JFard,  1  F.  &  F.  662 ;  6  C.  B.  N.  a  614;  6  Jur.  N.  S.  18. 

Hancock  v.  Owe,  2  F.  &  F.  711. 

Stevens  v.  Kitchener^  4  Times  L.  R.  159. 

Jacob  V.  LawrenUy  4  L.  R.  Ir.  679 ;  14  Cox,  C.  C.  321. 
The  directors  of  a  charity  were  informed  that  the  plaintiff,  their  former  col- 
lector, continued  to  solicit  and  receive  subscriptions  on  behalf  of  the  charity, 
although  dismissed  as  untrustworthy.  They  therefore  printed  at  the  end  of 
their  annual  report  a  *'  Caution  to  the  Public,"  warning  them  against  such  im- 
posture. Hddy  that  such  a  caution  was  privileged,  if  published  bond  fide  in  the 
belief  that  the  statements  contained  in  it  were  true,  and  with  the  honest  desire 
of  protecting  the  interests  of  the  charity,  and  guarding  the  public  against  im- 
posture, and  not  with  any  malicious  desire  of  defaming  the  plaintiff,  with  whom 
they  had  quarrelled  ;  and  that  it  was  for  the  jury  to  decide  with  which  intent  it 
was  in  fact  published. 

Qaseett  v.  QiUbert  and  others,  6  Gray  (72  Mass.),  94 
Defendant  having  lost  certain  bills  of  exchange,  published  a  handbill,  offering 
a  reward  for  their  recovery,  and  adding  that  he  believed  they  had  been  em- 
bezzled by  his  clerk.  His  clerk  at  that  time  still  attended  regularly  at  his  office. 
Held,  that  the  concluding  words  of  the  handbill  were  quite  unnecessary  to 
defendant's  object,  and  were  a  gratuitous  libel  on  the  plaintiff    Damages,  ^£200. 

Finden  v.  Westlake,  Moo.  &  Malk.  461. 


(v)  Statements  provoked  or  invited  by  previous  words  or 

acts  of  the  Plaintiff. 

Every  man  has  a  right  to  defend  his  character  against 
false  aspersion.  It  may  be  said  that  this  is  one  of  the 
duties  which  he  owes  to  himself  and  to  his  family.  There- 
fore, communications  made  in  fair  self-defence  are  privi- 
leged. If  I  am  attacked  in  a  newspaper,  I  may  write  to 
that  paper  to  rebut  the  charges,  and  I  may  at  the  same 
time  retort  upon  my  assailant,  where  such  retort  is  a  neces- 
sary part  of  my  defence,  or  fairly  arises  out  of  the  charges 
he  has  made  against  me.  {ODonoghue  v.  Hussey^  Ir.  R.  5 
C.  L.  124.)  A  man  who  himself  commenced  a  newspaper 
war,  cannot  subsequently  come  to  the  court  as  plaintiiff,  to 
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complain  that  he  has  had  the  worst  of  the  fray.  Bat  even 
in  rebutting  an  accusation,  the  defendant  must  not  intrude 
unnecessarily  into  the  private  life  of  his  assailant,  or  make 
counter-charges  against  his  character,  unconnected  with  his 
original  charge  against  the  defendant.  The  privilege 
extends  only  to  such  retorts  as  are  fairly  an  answer  to  the 
plaintiff's  attacks.  (See  post,  p.  363.)  Such  previous 
attacks  may  also  be  matter  for  a  counterclaim,  {Qtiin  v. 
Hessian,  40  L.  T.  70 ;  4  L.  R  (Ir.)  35.) 

lUustrcUions. 

The  plaintiff  a  barrister,  attacked  the  Bishop  of  Sodor  and  Man  before  the 
House  of  EejB  in  an  argument  against  a  private  bill,  imputing  to  the  bishop 
improper  motives  in  his  exercise  of  church  patronage.  The  bishop  wrote  a  chsige 
to  his  deigy  refuting  these  insinuations,  and  sent  it  to  the  newspapers  for  publi- 
cation. HeU  that  under  the  circumstances  the  bbhop  was  justified  in  sending 
the  charge  to  the  newspapers,  for  an  attack  made  in  public  required  a  public 
answer. 

Laughton  v.  Bithop  of  Sodor  and  Man,  L.  R  4  P.  C.  495  ;  42  L.  J. 
P.  C.  11  ;  9  Moore,  P.  C.  C.  N.  S.  318  ;  21  W.  R  204 ;  28  L.  T. 
377, 
See  Hibb8  v.  WHkimany  1  F.  &  F.  608. 

Hemmingi  v.  Gasion,  £.  B.  &  £.  346 ;  27  L.  J.  Q.  R  252 ;  4  Jar. 
N.  S.  834. 
The  defendant  was  a  candidate  for  the  county  of  Waterford.  Shortly  before 
the  election  the  Kilkenny  Tenant  Farmers'  Association  published  in  Freeman't 
Jovmal  an  address  to  the  constituency,  describing  the  defendant  as  ''  a  true  type 
of  a  bad  Irish  landlord — ^the  scouige  of  the  country,"  and  charging  him  with 
various  acts  of  tyranny  and  oppression  towards  his  tenants,  and  especially  towards 
the  plaintiff,  one  of  his  former  tenants.  The  defendant  thereupon  published,  also 
in  Freeman*$  Jovmal,  an  address  to  the  constituency,  answering  the  charges  thus 
brought  against  him,  and,  in  so  doing,  necessarily  libelled  the  plainti£  Held, 
that  such  an  address,  being  an  answer  to  an  attack,  was  privil^ed, 

JDvoyer  v.  Egmonde,  2  L.  R  (Ir.),  243,  reversing  the  dedsion  of  the 

Court  below ;  Ir.  R  11  C.  L.  642. 
See  also  (yDonoghue  v.  Hussey,  Ir.  R  5  0.  L.  124. 
The  plaintiff  was  a  policy-holder  in  an  insurance  company,  and  published  a 
pamphlet  accusing  the  directors  of  that  company  of  fraud.  The  directors  pub- 
lished a  pamphlet  in  reply,  declaring  the  charges  contained  in  the  plaintiff's 
pamphlet  to  be  false  and  calumnious,  and  also  asserting  that  in  a  suit  he  had  insti- 
tuted he  had  sworn  in  support  of  those  charges  in  opposition  to  his  own  hand- 
writing. Cockbum,  C.  J.,  held  the  directors'  pamphlet  privileged,  and  directed 
the  jury  in  the  following  words :  "  If  you  are  of  opinion  that  it  was  published 
bond  fide  for  the  purpose  of  the  defence  of  the  company,  and  in  order  to  prevent 
these  charges  from  operating  to  their  prejudice,  and  with  a  view  to  vindicate  the 
character  of  the  directors,  and  not  with  a  view  to  injure  or  lower  the  character 
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of  tlie  plaintiff — ^if  jon  are  of  that  opinion,  and  think  that  the  publication  did  not 
go  beyond  the  occasion,  then  yon  ought  to  find  for  the  defendants  on  the  general 
issue."     Verdict  for  the  defendants. 

Kcenig  v.  RitefUe,  3  F.  &  F.  413. 

B.  V.  Ftffoy,  4  F.  &  F.  1117. 
The  defendant,  the  manager  of  a  private  lunatic  a^lura,  uusuccessfully 
attempted  to  seize  and  carry  off  a  lady,  the  plaintiff,  whom  he  bond  fide  believed 
to  be  insane.  He  did  so  at  the  request  of  her  husband,  proper  certificates  having 
been  obtained  and  all  requirements  of  the  Lunacy  Act  complied  with.  The 
plaintiff,  who  was  perfectly  sane,  constantly  afterwards  attacked  him  in  the  news- 
papers, challengii^  him  to  justify  his  conduct.  Defendant  at  last  wrote  a  letter 
in  answer  to  these  attacks  and  sent  it  to  the  BrUuh  Medical  JowmaL  Huddle- 
ston,  Ry  held  this  letter  privileged. 

JVeldon  v.  JFinsloto,  Times  for  March  14th— 19th,  1884. 

Covxird  V.  Wdlingim,  7  C.  &  P.  531. 
At  a  vestry  meeting  called  to  elect  fresh  overseers,  the  plaintiff  accused  the  defen- 
dant, one  of  the  outgoing  overseers,  of  neglecting  the  interests  of  the  vestry,  and  not 
collecting  the  rates ;  the  defendant  retorted  that  the  plaintiff  had  been  bribed  by 
a  railway  company.  Hdd,  that  the  retoil  was  a  mere  tu  quoque,  in  no  way  con- 
nected with  the  charge  made  against  him  by  the  plaintiff,  and  was  therefore  not 
privileged ;  for  it  was  not  made  in  self-defence,  but  in  counter-attack. 

SmioT  V.  Medland,  4  Jur.  N.  S.  1039. 

And  see  Huntley  v.  Ward,  6  C.  B.  N.  S.  514;   6  Jur.  N.  S.  18  ;  1  F. 
&  F.  552. 

Murphy  v.  Halpin,  Ir.  B.  8  C.  L.  127. 


Statements  invited  by  the  Plaintiff. 

Closely  akin  to  retorts  provoked  by  the  plaintiff's  own 
attack,  are  communications  procm'ed  by  the  plaintiff's  own 
contrivance  or  request.  If  the  only  publication  that  can 
be  proved  is  one  made  by  the  defendant  in  answer  to  an 
application  from  the  plaintiff,  or  some  agent  of  the  plaintiff, 
demanding  explanation,  such  answer,  if  fair  and  relevant, 
will  be  held  privileged ;  for  the  plaintiff  brought  it  on  him- 
self. But  this  rule  does  not  apply  where  there  has  been 
a  previous  unprivileged  publication  by  the  defendant  of 
the  same  libel  or  slander,  which  causes  the  plaintiff's  in- 
quiry ;  for  in  that  case  it  is  the  defendant  who  brings  it  on 
himself. 

A  plaintiff  is  not  to  be  allowed  to  entrap  people  into  making  state- 
ments to  him  on  which  he  can  take  proceedings.  And,  again,  if 
rumours  are  afloat  prejudicial  to  the  plaintiff  which  he  is  anxious  to 
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Bift  and  trace  to  their  source,  all  statements  made  bond  fide  to  him 
or  any  agent  of  his  in  the  course  of  the  investigation  are  rightly  pro- 
tected.   But  it  makes  a  great  difference  if  the  rumours  originated 
i^ith  the  defendant,  so  that  what  he  has  himself  previously  said  pro- 
duces the  plaintiff's  inquiry.      (Per  Lord  Lyndhurst  in  Smith  v. 
Mathews,  1  Moo.  &  Rob.  151.)    If  in  answer  to  such  an  inquiry  the 
defendant  does  no  more  than  acknowledge  having  uttered  the  words, 
no  action  can  be  brought  for  the  acknowledgment :  the  party  injured 
must  sue  for  the  words  previously  spoken,  and  use  the  acknowledg- 
ment as  proof  that  those  words  had  been  spoken.     But  if  besides 
saying  "  Tes "  to  the  question  asked,  he  repeats  the  words  in  the 
presence  of  a  third  person,  asserting  his  belief  in  the  accusation  and 
that  he  can  prove  it ;  such  a  statement  is  slanderous  and  is  not  privi- 
leged, although  elicited  by  the  plaintiff's  question.     See  Oriffiths  v. 
Lewis,  7  Q.  B.  61  ;  14  L.  J.  Q.  B.  199,  in  which  case  Lord  Denman 
remarks :  "  Injurious  words  having  been  uttered  by  the  defendant 
respecting  the  plaintiff,  the  plaintiff  was  bound  to  make  inquiry  on 
the  subject.    When  she  did  so,  instead  of  any  satisfaction  from  the 
defendant,  she  gets  only  a  repetition  of  the  slander^  The  real  question 
comes  to  this,  does  the  utterance  of  slander  once  give  the  privilege  to 
the  slanderer  to  utter  it  again  whenever  he  is  asked  for  an  explana- 
tion ?    It  is  the  constant  course,  when  a  person  hears  that  he  has 
been  calumniated,  to  go,  with  a  witness,  to  the  party  who,  he  is 
informed,  has  uttered  the  injurious  words,  and  to  say,  'Do  you  mean 
in  the  presence  of  witnesses  to  persist  in  the  charge  you  have  made?' 
And  it  is  never  wise  to  bring  an  action  for  slander  unless  some  such 
course  has  been  taken.    But  it  never  has  been  supposed,  that  the 
persisting  in  and  repeating  the  calumny,  in  answer  to  such  a  question, 
which  is  an  aggravation  of  the  slander,  can  be  a  privileged  communi- 
cation ;  and  in  none  of  the  cases  cited  has  it  ever  been  so  decided." 
And  see  Richards  v.  Richards,  2  Moo.  and  Rob.  657 ;  Force  v. 
Warren,  15  C.  B.  N.  S.  806.    If,  however,  the  second  occasion  on 
which  the  words  were  spoken  is  clearly  privileged  and  justifiable,  the 
mere  fact  that  defendant  had  previously  spoken  them  will  not  of 
itself  destroy  the  privilege ;  the  plaintiff  must  rely  on  the  first  utter- 
ance :  that  may  be  privileged  as  well  or  may  be  barred  by  the 
statute. 

This  rule  is  sometimes  cited  as  an  instance  of  the  maxim  "  Volenti 
non  fit  i/njv/ria,"  and  is  then  not  classed  as  a  ground  of  privilege, 
but  would  rather  be  stated  thus : — If  the  only  publication  proved  at 
the  trial  be  one  brought  about  by  the  plaintiff's  own  contrivance, 
this  is  no  sufficient  evidence  of  publication ;  it  is  as  though  the  only 
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publication  were  to  the  plaintiflf  himself,  and  therefore  he  must  be 
nonsuited.  Such  was  the  ruling  of  Lord  Ellenborough  in  Smith  v. 
Wood,  3  Camp.  323 ;  but  this  is  inconsistent  with  Duke  of  Bnms- 
tvick  V.  Harmer,  14  Q.  B.  185 ;  and  in  Warr  v.  JoUy,  6  Car.  &  P. 
497,  it  was  expressly  held  that  a  communication  purposely  procured 
by  the  jilsintiS  was  privileged ;  although  perhaps  it  strictly  does  not 
come  within  the  rule  laid  down  by  Lord  Campbell,  C.J.,  ante,  p.  222. 

lUuatrations, 

"  If  a  servant,  knowing  the  character  which  his  master  wiU  give  him,  procuiea 
a  letter  to  be  written,  not  with  a  fair  view  of  inquiring  the  character,  but  to 
procure  an  answer  upon  which  to  ground  an  action  for  a  libel,  no  action  can  be 
maintained."    Per  Lord  Alvanley  in 

King  y.  Waring  et  koi,  5  Esp.  15. 

And  see  Formlle  v.  Neate,  Dudley,  S.  0.  303,  ante,  p.  173. 
The  defendant  discharged  the  plaintiff,  his  servant,  and  when  applied  to  by 
another  gentleman,  gave  him  a  bad  character.  The  plaintiff's  brother-in-law. 
Collier,  thereupon  repeatedly  called  on  the  defendant  to  inquire  why  he  had 
dismiased  the  plaintiff :  and  at  last  the  defendant  wrote  to  Collier  stating  his 
reasons  specifically.  The  plaintiff  issued  a  writ  the  same  day  the  letter  was 
written.  Held,  by  Lord  Mansfield,  C.J.,  and  Butler,  J.,  that  no  action  lay  on 
such  letter,  as  the  defendant  was  evidently  entrapped  into  writing  it. 

1Viathera(m  v.  Hawkins,  1  T.  B.  110. 

See  also  Taylor  v.  HatMns,  16  Q.  B.  308 ;  20  L.  J.  Q.  B.  313. 

B.  V.  Hart,  1  Wm.  Black.  386  ;  and  the  remarks  of  Lord  Alvanley, 
C.  J.,  in 

Boger$  y.  Clifton,  3  B.  &  P.  592. 
A  builder  employed  two  men,  the  plaintiff  and  Fosdyke,  to  repair  Barton's 
house.  Defendant  on  a  privileged  occasion  had  stated  to  the  builder,  '*  I  saw  the 
man  employed  by  you  take  from  Mr.  Barton's  house  and  carry  away  two  long 
pieces  of  quartering.  I  hallooed  to  the  man."  Plaintiff  thereupon  brought 
Fosdyke  to  the  defendant  and  said,  ''Is  this  the  man?"  Defendant  replied, 
*'  No,  you  are  the  man."    Held,  no  action  lay. 

Kim  V.  SeweU,  3  M.  &  W.  297. 

Amann  v.  Damm,  8  C.  B.  N.  S.  597  ;  29  L.  J.  C.  P.  313 ;  7  Jur.  N.  S, 

47 ;  8  W.  B.  470. 

The  defendant  was  asked  by  a  friend  of  the  plaintiff's  to  sign  a  memorial  in 

favour  of  the  plaintiffl    He  declined.    The  plaintiff's  friend  pressed  him  to  sign 

and  asked  his  reasons  for  declining.    Thereupon  defendant  stated  his  reasons  ; 

and  this  statement  was  held  a  privileged  communication. 

Ciywks  V.  Potts,  34  L.  J.  Q.  B.  247 ;  11  Jur.  N.  S.  946;  13  W.  R  858. 

Mwrdoch  v.  Fvmduldiom,  2  Times  L  K  215,  614. 
A  friend  of  the  plaintiff's  asked  defendant  to  act  as  arbitrator  between  the 
plaintiff  and  A.  in  a  dispute  about  a  horse.  Defendant  declined.  The  friend 
wrote  again  strongly  urging  defendant  to  use  his  influence  with  A.  not  to  bring 
the  case  into  court.  Defendant  again  declined,  and  stated  his  reasons  ;  and  on 
this  letter  plaintiff  brought  an  action.     Subsequently  another  friend  of  the 

o.L.a  s 
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plaintiff's,  with  his  knowledge  and  consent,  wrote  to  defendant  that  she  m 
£on(ident  he  was  misinformed  ahout  the  plaintiff.  Defendant  replied  that  he 
believed  A.  and  his  servant,  and  not  the  plaintiff.  On  this  plaintiff  brought  a 
second  action  of  libel.    Held,  that  both  letters  were  privil^ed. 

JVhiUley  v.  Adanu,  15  C.  B.  N.  S.  392  ;  33  L.  J.  C.  P.  89  ;   10  Jar. 
N.  S.  470  ;  12  W.  R.  153  j  9  L.  T.  48a 
Note  that  the  headnote  in  this  case  '*  goes  too  far,  and  further  than  the  judg- 
ments themselves  warrant."    Per  Lindley,  L.J.,  in 

Stuart  v.  Bell,  (1891)  2  Q.  B.  at  p.  349. 
A  witness  (whom  we  must  presume  to  have  been  an  agent  of  the  plaintifTs, 
though  it  is  not  so  stated  in  the  report)  heard  that  the  defendant  had  a  copy  of 
a  libellous  print,  went  to  defendant's  house,  and  asked  to  see  it ;  the  defendant 
thereupon  produced  it,  and  pointed  out  the  figure  of  the  plaintiff  and  the  other 
persons  caricatured.  Lord  Ellenborough  nonsuited  the  plaintiff,  as  there  was  no 
other  publication  proved* 

Smith  V.  Wood,  3  Camp.  323. 
The  plaintiff  had  been  in  partnership  with  his  brother-in-law,  Pinhom,  as  a 
linendraper  at  Southampton  ;  but  gave  up  business  and  became  a  dissenting 
minister.  Rumours  reached  his  congr^ation  that  he  had  cheated  his  brothe^ 
in-law  in  the  settlement  of  the  accounts  on  his  retirement  from  the  paitnerBhip; 
The  plaintiff  challenged  inquiry,  and  invited  the  malcontents  in  the  congre- 
gation to  appoint  someone  to  thoroughly  sift  the  matter.  The  malcontents 
appointed  the  defendant,  and  the  plaintiff  appointed  the  Rev.  Robert  Ainslie. 
Eeldj  that  all  communications  between  the  defendant  and  Ainslie  relative  to  the 
matter  were  privileged,  as  being  made  with  the  sanction  and  concurrence  of  the 
plaintiff. 

Hopwood  v.  Tk<ym,  8  C.  B.  293  ;  19  L.  J.  C.  P.  94 ;  14  Jur.  87. 

And  see  Sayer  v.  Begg,  15  Ir.  C.  L.  R.  458. 

Eemington  v.  Congdon  and  others^  2  Pick.  (19  Mass.)  310. 

Kirkpatriek  v.  Eagle  Lodge,  26  Kansas,  384  ;  40  Amer.  R.  316. 
In  answer  to  plaintiff's  inquiry  as  to  a  rumour  against  himself,  defendant  told 
him,  in  the  presence  of  a  third  party,  what  some  one  had  said  to  his  (defendant's) 
wife.  There  was  no  proof  that  the  defendant  had  ever  uttered  a  word  on  the 
subject  till  he  was  applied  to  by  the  plaintiff.  Held,  that  the  answer  was 
privileged. 

Warr  v.  Jolly,  6  Car.  &  P.  497,  as  explained  by  Lord  Denman  in 

Griffiths  V.  Lewis,  7  Q.  B.  67  ;  14  L.  J.  Q.  B.  199 ;  9  Jur.  370. 

And  see  Richards  v.  Richards,  2  Moo.  &  Rob.  557. 
The  plaintiff  called  at  the  ^'Trevor  Arms,**  and  asked  the  landlord,  in  the 
presence  of  witnesses,  **  What  do  you  mean  by  saying  that  I  have  taken  sovereigns 
over  your  counter  from  your   barmaid  ? "     Day,  J.,  held  defendant's  answer 
privileged. 

Palmer  v.  Hrtmmerston,  (1883)  1  Cabab^  &  EUis,  36. 
-  The  plaintiff  was  a  builder,  and  contracted  to  build  certain  school-rooms  at 
Bermondsey.  The  defendant  started  a  false  report,  that  in  the  building  the 
plaintiff  had  used  inferior  timber ;  the  report  reached  the  plaintiff,  who  there- 
upon suspended  the  work  and  demanded  an  inquiry  ;  and  the  committee  of  the 
school  employed  defendant  to  survey  tlie  work  and  report.  He  reported  falsely 
that  inferior  timber  was  used.  Lord  Lyndhurst  directed  the  jury,  that  if  they 
believed  that  the  reports  that  produced  the  inquiry  originated  with  the  defendant. 
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the  defendant's  report  to  the  committee  was  not  privileged.    Verdict  for  the 
plaintiff. 

Smith  y.  Mathews,  1  Moo.  &  Rob.  151. 
The  Weekly  Dispatch  Ubelled  the  Duke  of  Brunswick  in  1830.  In  1848  the 
Duke  sent  to  the  office  of  that  newspaper  for  a  copf  of  the  number  containing  the 
old  Ubel,  and  obtained  one.  Held,  that  he  could  sne  on  this  publication  to  his 
own  agent,  though  aU  proceedings  on  the  former  publication  were  barred  by  the 
Statute  of  Limitations. 

DvJce  of  BrwMmck  v.  Harmer,  14  Q.  B.  185  ;  19  L.  J.  Q.  B.  20 ;   14 
Jut.  110  ;  3  C.  &  K.  10. 


II.  Where  the  defendant  has  an  interest  in  the  subject- 
matter  OF  THE  COMMUNICATION,  AND  THE  PERSON  TO 
WHOM  THE  COMMUNICATION  IS  MADE  HAS  A  CORRESPOND- 
ING INTEREST  OR  SOME  DUTY  IN  CONNECTION  WITH  THE 
MATTER. 

Every  communication  made  in  such  circumstances  is 
privileged  by  reason  of  the  occasion.  (Per  Lopes,  L.  J.,  in 
Hunt  V.  Great  Northern  Ry.  Co.,  (1891)  2  Q.  B.  at  p.  192.) 
In  the  same  case  the  Master  of  the  Rolls  says  (p.  191)  : — 
"  The  occasion  had  arisen  if  the  communication  was  of  such 
a  nature  that  it  could  be  fairly  said  that  those  who  made 
it  had  an  interest  in  making  such  a  communication,  and 
those  to  whom  it  was  made  had  a  corresponding  interest  in 
having  it  made  to  them.  When  those  two  things  co-exist, 
the  occasion  is  a  privileged  one,  and  the  question  whether 
it  was  or  was  not  misused,  is  an  entirely  different  one." 

Such  common  interest  is  generally  a  pecuniary  one  ;  as 
that  of  two  customers  of  the  same  bank,  two  directors  of 
the  same  company,  two  creditors  of  the  same  debtor.  But 
it  may  also  be  professional,  as  in  the  case  of  two  oflScers  in 
the  same  corps,  or  masters  in  the  same  school,  anxious  to 
preserve  the  dignity  and  reputation  of  the  body  to  which 
they  both  belong.  In  short,  it  may  be  any  interest  arising 
from  the  joint  exercise  of  any  legal  right  or  privilege,  or 

8  2 
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from  the  joint  performance  of  any  duiy  imposed  or  recog 
nised  by  the  law.  Thus,  two  executors  of  the  same  will, 
two  trustees  of  the  same  settlement,  have  a  common 
interest,  thongh  not  a  pecmiiary  one,  in  the  management 
of  the  trust  estate.  So  the  ratepayers  of  a  parish  have  a 
common  interest  in  the  selection  of  fit  and  proper  officers 
to  serve  in  the  parish,  their  salary  being  paid  out  of  the 
ratea  So  relations  by  blood  or  marriage  have  a  common 
interest  in  their  £unily  concerns.  But  beyond  this  there  is 
no  privilege.  The  "  common  interest  '*  must  be  one  which 
the  law  recognises  and  appreciatea  No  privilege  attaches 
to  gossip,  however  interesting  it  may  be  to  both  speaker 
and  hearers.  (Rumsey  v.  Webb  et  ilx..  Car.  &;  M.  104  ;  11 
L.  J.  C.  P.  129.)  The  law  never  sanctions  mere  vulgar 
curiosity  or  officious  mtermeddling  in  the  concerns  of  others. 
To  be  within  the  privilege,  the  statement  must  be  such  as 
the  occasion  warrants,  and  must  tend  to  protect  the  private 
interests  both  of  the  speaker  and  of  the  person  addressed. 
If,  in  fact,  the  defendant  had  no  other  interest  m  the 
matter  beyond  that  which  any  other  educated  person 
would  naturally  feel,  interference  on  his  part  would  be 
officious  and  unprivileged.  (Botterill  and  another  v. 
Whytehead,  41  L.  T.  588.) 

JUustraiions. 

The  defendant  and  Messn.  Wright  &  Co.,  his  bankers,  were  both  interested  in 
a  concern,  the  management  of  which  the  bankers  had  entrasted  to  the  pUiintiff^ 
their  solicitor.  A  confidential  letter  written  by  the  defendant  to  Messrs.  Wright 
&  Co.,  charging  the  plaintifif  with  professional  misconduct  in  the  management  of 
such  concern,  was  held  privileged  by  Lord  EUenborough. 
M'DougaU  v.  Claridge,  1  Camp.  267. 

A  creditor  of  the  plaintiff  may  comment  on  the  plainti£p8  mode  of  conducting 
his  business  to  the  man  who  is  surety  to  that  creditor  for  the  plaintiffs  trade 

debts. 

Dwnman  v.  Bigg,  1  Camp.  269  n. 

Where  A.  and  B.  have  a  joint  interest  in  a  matter,  a  letter,  written  by  A.  to 

induce  B.  to  become  a  party  to  a  suit  relating  thereto,  is  privileged,  though  it 

may  refer  to  the  plaintiff  in  angry  terms. 

Shipley  v.  Todhuntery  7  C.  &  P.  680. 

Klinek  v.  CoWy  and  others,  1  Sickels  (46  N.  Y.),  427,  anUy  p.  246. 

A  creditor  was  appointed  trustee  in  liquidation  of  the  debtor's  estate,  the 

debtor  continuing  to  manage  his  former  business  for  the  benefit  of  the  estate.    A 
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letter  written  by  tbe  trustee  to  another  creditor^  commenting  in  veiy  severe 
terms  on  the  debtor's  conduct,  is  privileged* 

SpiUv.  MauU,  L.  R.  4  Ex.  232  ;  38  L.  J.  Ex.  138  ;  17  W.  R  805  ; 
20  L.  T.  675. 
A  person  interested  in  the  proceeds  of  a  sale  may  give  notice  to  the  auctioneer 
not  to  part  with  them  to  the  plaintiff,  who  ordered  the  sale,  on  the  ground  that 
he  has  committed  an  act  of  bankruptcy. 

Blackham  v.  Pugh,  2  C.  B.  611 ;  15  L.  J.  C.  P.  290. 
Baker  v.  Carricky  (1894)  1  Q.  B.  838  ;  63  L.  J.  Q.  R  399 ;  42  W.  R 
338  ;  70  L.  T.  366  ;  58  J.  R  669  ;  9  R  283. 
All  communications  between  a  man  and  his  wife,  concerning  any  matter  in 
which  they  have  a  common  interest,  are  privileged. 

TFennhak  v.  Morgan,  20  Q.  B.  D.  635 ;  57  L.  J.  Q.  B.  241 ;  36  W.  R 
697  ;  59  L.  T.  28 ;  52  J.  P.  470. 
The  son-in-law  of  a  lady  has  sullicient  interest  in  whom  she  marries  to  justify 
him  in  warning  her  not  to  marry  the  plaintiff,  if  he  honestly  believes  him,  how- 
ever erroneously,  to  be  of  bad  character.  • 
Todd  V.  HavMns,  8  C.  &  P.  88;  2  M.  &  Rob.  20. 
Adams  v.  Coleridge^  1  Times  L.  R.  84. 
A  bishop's  charge  to  his  clergy  is  primd  fade  privileged,  although  it  contain 
calmnniatoiy  matter. 

Laughton  v.  Bishop  ofSodor  and  Man,  L.  R  4  P.  C.  495 ;  42  L.  J.  P. 
C.  11 ;  21  W.  R  204  ;  28  L.  T.  377 ;  9  Moore,  P.  C.  C.  N.  S.  318. 
The  reports  of  the  directors  and  auditors  of  a  company  printed  and  circulated 
among  the  shareholders  are  privileged. 

Lawless  v.  Anglo-Egyptian  Cotton  Co.,  L.  R  4  Q.  B.  262  ;  10  B.  &  S. 
226 ;  38  L.  J.  Q.  B.  129  ;  17  W.  R  498. 
A  solicitor,  acting  for  some  shareholders  in  a  company,  printed  and  sent  to 
the  shareholders,  but  to  no  one  else,  a  circular  reflecting  on  the  promoters  and 
directors  of  the  company,  and  inviting  the  shareholders  to  meet  and  discuss 
their  position  and  take  measures  to  protect  their  common  interests.  Held,  that 
such  publication  was  privileged. 

Qmrtz  HiU  Gold  Mining  Co.  v.  BeaU,  (C.  A.)  20  Oh.  D.  601 ;  51  L.  J. 

Ch.  874 ;  30  W.  R  683 ;  46  L.  T.  746. 

The  chairman  of  a  society  at  a  meeting  of  its  members  was  asked  questions  as 

to  the  conduct  of  the  manager  of  a  local  branch ;  he  stated  in  reply  what  he 

had  himself  observed.    Held,  that  the  occasion  was  privileged.    There  was  no 

evidence  of  malice.  Nonsuit. 

StoU  V.  Evans,  3  Times  L.  R  693. 
A  caution  sent  by  the  committee  of  a  charity  to  all  the  subscribers,  warning 
them  not  to  pay  their  subscriptions  in  future  to  the  plaintiff,  the  former  collector, 
who  "  was  found  unworthy  of  confidence,  and  dismissed,"  is  privileged. 
Gassett  v.  OuUbert  and  others,  6  Qray,  (72  Mass.)  94. 
The  plaintiff  was  agent  for  an  insurance  company  ;  he  resigned  that  post,  and 
the  secretary  of  the  company  then  sent  a  circular  to  all  policy-holders  who  had 
insured  through  the  plaintiff,  asking  them  in  future  to  pay  their  premiums  to 
another  agent,  as  the  plaintiff's  agency  "  has  been  closed  by  the  directors.''   Held, 
a  privileged  communication. 

Netnll  V.  Fine  Arts  and  General  Insurance  Co,,  (1895)  2  Q.  B.  156  ;  64 
L.  J.  Q.  B.  681;  72  L.  T.  525  ;  59  J.  P.  371  ;  14  R  587. 
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Smith  y.  Crocker,  6  Times  L.  R.  441. 
Gallagher  v.  Murton,  4  Times  L.  R.  304. 
A  commimicatioii  from  a  firm  of  brewers  to  the  tenants  of  their  public^hoiues, 
refusing  to  accept  any  longer  in  payment  cheques  drawn  on  a  particular  bank,  is 
privileged. 

Capital  and  Counties  Bank  v.  Henty  and  Sons,  (C.  A.)  5  C.  P.  D.514  ; 

49  L.  J.  C.  P.  830;  28  W.  R  861 ;  43  L.  T.  661 ;  (H.  L.)  7  App. 

Cas.  741  ;  52  L.  J.  Q.  R  232 ;  31  W.  R  167;  47  L.  T.  662;  47 

J.  P.  214. 

Defendant  was  a  life  governor  of  a  public  school  to  which  the  plaintiff  supplied 

butcher's  meat;  defendant  told  the  steward  of  the  school,  whose  duty  it  was 

to  examine  the  meat,  that  plaintiff  had  been  known  to  sell  bad  meat.    Eddy  a 

privileged  communication. 

Humphreys  v.  Stilltoell,  2  F.  &  F.  690. 
And  see  Criep  v.  GiU,  29  L.  T.  (O.  S.)  82. 
Several  fictitious  orders  for  goods  had  been  sent  in  the  defendant's  name  to  a 
tradesman,  who  thereupon  delivered  the  goods  to  the  defendant  The  defendant 
returned  the  goods,  and  being  shown  the  letters  ordering  them,  wrote  to  the 
tradesman  that  in  his  opinion  the  letters  were  in  the  plaintiff's  handwriting. 
Held,  that  this  expression  of  opinion  was  privileged,  as  both  defendant  and  the 
tradesman  were  interested  in  discovering  the  culprit 

Croft  V.  Stevens,  7  H.  &  N.  670;  31  L.  J.  Ex.  143;  10  W.  R  272; 
6  L.  T.  683. 
Where  a  mercantile  agency  or  trade  protection  society  issues  a  weekly  circular 
or  notification  sheet,  and  sends  it  to  all  its  subscribers,  some  of  whom  will  be 
interested  in  one  item,  others  in  another  item,  but  none  in  all  the  items  of  in- 
formation contained  in  it,  the  judges  of  the  Court  of  Errors  and  Appeals  in 
New  Jersey  were  divided  in  opinion ;  the  majority  (nine  to  five)  holding  that 
such  a  conmiunication  was  not  privileged.    But  see  post,  p.  273. 

King  v.  Patterson,  (1887)  20  Vroom  (49  New  Jersey),  417 ;  83  Law 
Times  (newspaper)  408. 
A  prominent  member  of  the  church  of  St.  Barnabas,  Pimlico,  went  to  stay  in 
the  vacation  at  Stockcross,  in  Berkshire,  and  so  conducted  himself  there  as  to 
gravely  offend  the  parishioners.  Letters  passing  between  the  curate  of  St 
Barnabas  and  the  incumbent  of  Stockcross  relative  to  the  charges  of  misconduct 
brought  against  the  plaintiff  were  held  privileged,  as  both  were  interested  in 
getting  at  the  truth  of  the  matter. 

WhiUleg  v.  Adams,  16  C.  B.  N.  S.  392  ;  33  L.  J.  C.  P.  89  ;   10  Jur. 
N.  S.  470  ;  12  W.  R  163 ;  9  L.  T.  483. 
The  defendant  had  a  dispute  with  the  Newry  Mineral  Water  Company,  which 
they  agreed  to  refer  to  "some  respectable  printer  who  should  be  indifferent 
between  the  parties,"  as  arbitrator.    The  manager  of  the  company  nominated  the 
plaintiff,  a  printer's  commercial  traveller.    The  defendant  declined  to  accept  him 
as  arbitrator,  and,  when  pressed  for  his  reason,  wrote  a  letter  to  the  manager 
stating  that  the  plaintiff  had  formerly  been  in  the  defendant's  employment,  and 
had  been  dismissed  J  or  drunkenness.    The  plaintiff  thereupon  brought  an  action 
on  the  letter  as  a  libel  on  him  in  the  way  of  his  trade.    Held,  that  the  letter  was 
privileged,  as  both  parties  were  interested  in  the  selection  of  a  proper  arbitrator. 
Hohbs  V.  Bryers,  2  L.  B.  Ir.  496. 
If  a  parish  officer  seeks  re-election,  chaiges  as  to  his  previous  conduct  in  the 
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office  made  against  him  at  the  parish  meeting  for  the  nomination  of  officers  are 
privilegecL 

Cfeorge  y.  Qoddard,  2  F.  &  F.  689. 
Kwthm)  V.  BaUey,  1  Ex.  743 ;  17  L.  J.  Ex.  129. 
See  Senior  y.  Medland,  4  Jur.  N.  S.  1039. 
Fierce  ▼.  ElUs,  6  Ir.  C.  L.  R.  65. 
BenneU  v.  Barryy  8  L.  T.  857. 
Hark  v.  CcUherall,  14  L.  T.  801. 
So  are  snch  charges  made  to  a  voter,  or  even  to  the  wife  of  a  voter. 

JViidom  V.  Broum,  1  Times  L.  R.  412. 
Where  the  officers  of  any  town  claim  to  be  reimbursed  moneys  expended  by 
them,  any  statements  made  at  a  town  meeting  by  a  ratepayer  which  tend  to  show 
that  the  expenses  were  not  properly  incurred,  and  ought  not  to  be  charged  on  the 
ratesi  are  privileged. 

Smith  V.  Hiffgins,  16  Gray,  (82  Mass.)  251. 
A  parish  meeting  was  called  to  investigate  the  accounts  of  the  parish  constable ; 
one  ratepayer  was  unable  to  attend,  so  he  wrote  a  letter  to  be  read  to  the  meeting 
concerning  the  constable  and  his  accounts.  This  letter  was  held  privileged.  For 
had  he  attended  the  meeting  and  made  ,the  same  charge  orally,  such  speech  would 
have  been  privileged. 

Spencer  ▼.  AmertaUf  I  Moo.  &  Bob.  470. 
But  a  personal  attack  on  the  private  character  of  a  candidate  at  a  parliamentary 
election  is  not  privileged  (ante,  p.  48). 

Dwicombe  v.  Daniell,  8  C.  &  P.  222  ;  2  Jur.  32  ;  1  W.  W.  &  H.  101. 

Sir  Thomas  Clarges  v.  Baupe,  3  Lev.  30. 

How  y.  Prin,  Holt,  652  ;  7  Mod.  107  ;  2  Salk.  694 ;  2  Ld.  Baym.  812 ; 

1  Brown's  Parly.  Cas.  64. 
Onslow  v.  Home,  3  WUa.  177;  2  W.  BL  750. 
Harwood  v.  Sir  J.  Aitley,  1  B.  &  P.  N.  R  47. 
Pankhuret  v.  HamiUm,  3  Times  L.  B.  500. 

And  now  see  the  Corrupt  and  Illegal  Practices  Preyention  Act,  1895 
(58  &  59  Vict.  c.  40),  post,  p.  449. 
A  member  of  Parliament  gave  notice  that  he  would  ask  in  the  House  of 
Commons  why  the  plaintiff,  a  colonel  in  the  army,  had  been  dismissed ;  there- 
upon the  defendant,  the  plaintiff's  superior  officer,  who  had  been  instrumental  in 
procuring  his  discharge,  called  on  the  member,  whom  he  knew  well,  to  explain 
the  true  facts  of  the  case.  Lord  Campbell,  C.J.,  held  the  occasion  privileged ; 
but  the  jury  found  it  was  done  maliciously,  and  awarded  the  plaintiff  £200 
damages. 

Vidufm  v.  Earl  of  WiUon,  1  F.  &  F.  419. 
A  bond  fide  communication  between  a  member  of  Parliament  and  his  con- 
sdtuentB  on  a  matter  of  political  or  local  interest  is  privileged ;  such  as  a  report 
of  any  speech  of  lus  circulated  privately  among  his  constituents  for  their  informa- 
tion.   Per  Lord  Campbell,  C.  J.,  and  Crompton,  J.,  in 

Davison  v.  Duncan^  7  £.  &  B.  233;  26  L.  J.  Q.  K  107. 
And  Oockbum,  C.J.,  in 

Watonr,  Walter,  L.IL  4  Q.B.  95;  8  B.&a730;  38  L.  J.  Q.  B.  42  ; 
17  W.  R  169  ;  19  L.  T.  416. 
But  a  judge  of  the  Bankruptcy  Court  and  an  opposing  creditor  have  no  such 
common  interest  in  the  case  of  an  insolvent  debtor  as  to  render  privileged  a  letter 
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written  by  the  cxeditor  to  the  judge  preyioiialy  to  the  hearing  of  the  case. 
Writing  such  a  letter  is  indeed  a  contempt  of  Court 
OoM  y.  HtUmi,  3  C.  &  P.  625. 
So  the  agents  of  the  rival  candidates  at  an  election  have  no  common  interests 
at  all  events  after  the  election  is  over. 

Dideewn  v.  HiUiard  and  anoiheff  L.  R.  9  Ex.  79  ;  43  L.  J.  Ex.  37; 
22  W.  R  372  ;  30  L.  T.  196. 
A  confidential  consultation  between  a  vicar  and  his  curate  as  to  the  couiae 
which  the  vicar  ought  to  adopt  in  an  ecclesiastical  matter  was  held  privileged  in 
Clark  V.  Molyneux,  3  Q.  B.  D.  237 ;   47  L.  J.  Q.  B.  230  ;  26  W.  R. 

104;  36  L.  T.  466;  37  L.  T.  694 ;  14  Cox,  C.  C.  10, 
And  see  Bell  v.  Parke,  10  Jr.  C.  L.  R  279 ;  ante,  p.  236. 
But  where  a  rector  sent  to  his  parishioners  a  circular-letter,  warning  them  not 
to  send  their  children  to  a  school  which  plaintiff  had  opened  in  the  parish  against 
the  rector's  wishes,  and  in  opposition  to  the  rector's  parish  school,  it  was  held 
that  no  privil^e  attached. 

QHpin  V.  FowUr,  9  Ex.  616  ;  23  L.  J.  Ex.  162 ;  18  Jur.  293. 
If  a  clergyman  or  parish  priest,  in  the  course  of  a  sermon  ''make  an  example' 
of  a  member  of  his  flock,  by  commenting  on  his  misconduct,  and  either  naming 
him  or  alluding  to  him  in  unmistakable  terms,  his  words  will  not  be  privileged^ 
although  they  were  uttered  bond  fide  in  the  honest  desire  to  reform  the  'culprit, 
and  to  warn  the  rest  of  his  hearers,  and  although  the  congregation  would  pro- 
bably be  more  interested  in  this  part  of  the  discourse  than  in  any  other.    If  the 
words  be  actionable,  the  clergyman  must  justify. 
Magrath  v.  Finn,  Ir.  R.  11  C.  L.  162. 
Kinnahan  v.  McCullagh,  ib,  1. 
R  V.  Knight  (1736),  Bacon's  Abr.  A.  2  (label). 
And  see  Greenwood  v.  Prick,  cited  in  Cro.  Jaa  91,  as  overruled  by  Lord 
Denman,  12  A.  &  E.  726  ;  ante,  p.  6. 


But  where  a  large  number  of  persons  have  an  interest 
more  or  less  remote  in  the  matter,  defendant  will  not  be 
privileged  in  informing  them  all  by  circular  or  otherwise, 
unless  there  is  no  other  way  of  effecting  his  object.  Thus, 
in  the  case  of  most  societies  there  is  a  council,  or  a  manag- 
ing committee,  or  a  manager,  or  a  body  of  trustees,  or 
directors ;  and  communications  made  confidentially  to  them 
will  be  privileged  which  would  not  be  privileged,  if  ad- 
dressed in  the  first  instance  to  the  whole  body  of  sub- 
scribers or  shareholders.  *'  Such  a  communication  as  the 
present  (a  charge  against  the  medical  oflScer  of  a  poor  law 
union)  ought  to  be  confined  in  the  first  instance  to  those 
whose  duty  it  is  to  investigate'  the  charges."  (Per 
Melhsh,  L.J.,  in  Purcell  v.  Sowler,  2  C.  P.  D.  at  p.  221.) 
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A  communication  can  scarcely  be  called  confidential  which  is 
addressed  to  some  two  or  three  hundred  people  at  once.  Thus,  the 
mere  fact  that  I  subscribe  to  a  charity  does  not  entitle  me  to  canvass 
the  private  character,  and  discuss  the  private  concerns,  of  the  medical 
man  employed  by  the  charity,  and  so  cause  his  past  life  to  become  a 
topic  of  general  conversation  in  the  town  ;  although  any  representa- 
tion made  to  the  managing  committee  would  be  privileged ;  and  if 
absolutely  necessary  in  my  opinion  to  the  proper  working  of  the 
charity,  I  might,  after  due  notice  given  to  the  medical  man,  appeal 
from  the  decision  of  the  committee  to  the  general  body  of  subscribers. 
{Martin  v.  Strong,  5  A.  &  £.  535,  as  explained  in  Kine  v.  Sewell, 
3  M.  &  W.  297.)  But  if  the  charge  I  bring  is  one  against  the  com- 
mittee or  the  directors,  or  the  majority  of  them,  as  such,  I  am  entitled 
to  address  myself  to  the  whole  body  of  subscribers  or  shareholders  in 
the  first  instance.  {QuaHz  Hill  Oold  Minvng  Co,  v.  BeaU  (C.  A.), 
20Ch.  D.  501;  51  L.  J.  Ch.  874  ;  SOW.  R  583;  46L.  T.  746) 

lUustrationa. 

A  letter  written  by  a  subscriber  to  a  charity  to  the  committee  of  management 
of  the  charity  concerning  the  conduct  of  their  secretary  in  the  management  of  the 
funds  of  the  charity  is  privileged. 

Maiilamd  v.  BrarMveU,  2  F.  &  F.  623. 
See  also  HartweU  v.  Vesey,  3  L.  T.  276. 
Any  statement  made  by  a  director  of  a  company  to  his  fellow-directors,  as  to 
the  conduct  and  character  of  their  auditor,  is  privileged,  though  it  relates  to  his 
conduct  with  reference  to  another  company,  of  which  he  was  secretary  and  not 
auditor. 

Harris  v.  Thomps(m^  13  C.  B.  333. 
But  a  statement  made  by  one  private  shareholder  in  a  company  to  another 
about  a  man  who  was  formerly  engineer  to  the  company  and  sadly  mismanaged 
its  affairs,  is  not  privileged. 

Brooks  V.  Blanshardy  1  Or.  &  Mees.  779  ;  3  Tyrw.  844. 
Defendant,  who  was  a  sergeant  in  a  volunteer  corps,  of  which  plaintiff  also  was 
a  member,  represented  to  the  committee  by  whom  the  general  business  of  the 
corps  was  conducted,  that  plaintiff  was  an  unfit  person  to  be  permitted  to  continue 
a  member  of  the  corps ;  that  he  was  the  executioner  of  the  French  king,  &c. 
Lord  Ellenborough  held  the  communication  privileged. 
Barhaud  v.  Hookham^  5  Esp.  109. 

See  BeU  v.  Parke,  10  Ir.  C.  L.  R.  279  ;  11  Ir.  C.  L.  R.  413. 
But  for  one  member  of  a  charitable  institution  to  send  round  to  all  the  sub- 
scribers a  circular  calling  on  them  '*  to  reject  the  unworthy  claims  of  Miss  Hoare,*' 
and  stating  that  "  she  squandered  away  the  money  which  she  did  obtain  from  the 
benevolent  in  printing  circulars  abusive  of  Commander  Dickson/'  the  secretary  of 
the  institution,  is  libellous,  and*  not  privileged. 

Hoars  v.  SUverlock,  (No.  1 ;  1848)  12  Q.  B.  624  ;  17  L.  J.  Q.  B.  306 ; 
12  Jur.  695. 
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^  There  may  be  a  thooBand  rabscriben  to  a  charity,"  observes  Lord,  Denmaa  m 
Martin  ▼.  Strong^  5  Ad.  &  K  538.    "  Such  a  daim  of  privilege  is  too  large." 


There  is  in  many  professions  and  trades  a  council  or  com- 
mittee,  which  acts  as  a  kind  of  domestic  tribunal ;  it  settles 
disputes  between  members,^and  sometimes  disputes  between 
a  member  and  an  outsider  who  chooses  to  apply  to  it ;  it 
regulates  other  matters  which  concern  the  members  of  that 
profession  or  trade  as  a  whole.  So,  in  many  religious  sects 
there  is  a  synod,  or  assembly,  or  other  organization,  which 
often  exercises  similar  functions  ;  its  jurisdiction  depending 
solely  on  the  consent  of  the  members.  All  communica- 
tions or  complaints  properly  made  to  such  a  body,  all  evi- 
dence laid  before  it,  and  its  discussion  of  such  evidence, 
are  privileged  ;  and  so  is  the  announcement  of  its  final  de- 
cision to  the  members  of  the  sect,  profession,  or  trade. 
Such  privilege  is  based  on  the  fact  that  all  concerned  have 
a  common  interest  in  the  reputation  of  their  sect,  the 
honour  of  their  profession,  or  the  prosperity  of  their  trade, 
and  have  created  this  body  to  represent  them,  and  clothed 
it  with  certain  powers  to  protect  their  interests.  A  confi- 
dential relationship  is  thus  established,  which  is  in  itself  a 
ground  of  privilege,  see  ante,  p.  234. 

lUustratixyns. 

The  medical  profession  is  controlled  by  the  General  Council  of  Medical  Educa- 
tion and  Registration.  Where  that  body  after  due  inquiry  decides  that  any 
registered  practitioner  has  been  guilty  of  infamous  conduct  in  any  professional 
respect,  it  has  power  by  statute  to  direct  the  registrar  to  erase  his  name  from  the 
register.  The  plaintiffs  name  was  duly  erased  from  the  register  under  the  statute, 
and  the  Council  published  this  fact,  and  an  accurate  report  of  the  proceedings  in 
their  Minutes.    Heldj  a  privileged  communication. 

AUbuU  v.  Getural  Medical  Council,  23  Q.  B.  D.  400 ;  58  L.  J.  Q.  B. 
606  ;  37  W.  R  771 ;  61  L.  T.  585  ;  54  J.  P.  3& 

Another  medical  man  in  similar  circumstances  applied  unsuccessfully  for  an 
injunction  to  restrain  such  publication. 

Allimon  v.  General  Medical  CouncUy  8  Times  L.  R  727,  784. 

The  Incorporated  Law  Society  has  for  some  purposes  jurisdiction  over  soliciton 
Any  complaint  made  by  one  solicitor  against  another,  or  by  a  client  or  a  barrister 
against  a  solicitor,  is  privileged.  Indeed,  where  the  complaint  is  in  the  fonn 
prescribed  by  the  Solicitors  Act,  1888,  and  is  the  commencement  of  proceedings 
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under  that  statute,  it  is  alwolately  privileged  ;  for  then  the  Committee  of  the 
Incorporated  Law  Society  is  a  Court 

XAOey  v.  Honey,  61  L.  J.  Q.  B.  727. 
The  Benchers  of  each  Inn  of  Court  have  similar  powers  over  barristers  :  the 
Committee  of  the  Stock  Exchange  has  jurisdiction  over  stockbrokers  who  are 
members  of  the  House.  All  communications  properly  addressed  to  either  body 
are  privileged.  And,  it  is  submitted,  that  either  body  may  safely  declare  its 
decision  to  the  members  of  its  society — ^the  Benchers  may  screen  the  name  of  a 
man  whom  they  have  disbarred :  the  Committee  of  the  Stock  Exchange  may  post 
the  name  of  a  man  whom  they  have  declared  a  defaulter.  I  know  of  no  decision 
on  the  point,  but  the  case  is  analogous  to 

HwU  V.  Great  Northern  EaUway  Co,,  (1891)  2  Q.  B.  189 ;  60  L.  J.  Q.  B. 
498 ;  55  J.  P.  234,  648. 
The  defendants  were  the  chairman  and  committee  of  an  association  formed  in 
1862  by  underwriters  at  Liverpool,  similar  to  the  London  ^  Lloyds,"  and  called 
"The  Underwriters' Begistry."  The  plaintiffs  were  members  of  the  association 
and  owners  of  an  iron  steamship.  The  defendants  had  originally  classed  the 
plaintiffs'  ship  as  '*  A  1  ;"  but  subsequently,  in  consequence  of  some  alterations 
which  the  plaintiffs  made  in  their  vessel,  and  to  which  the  defendants'  surveyors 
objected,  they  published  its  name  in  their  list  with  the  words  <*  Class  suspended, 
1871 "  against  it  This  list  was  published  by  the  defendants  only  to  subscribers 
to  the  association.  Hdd,  that  the  defendants  had  a  right  to  suspend  the 
class  until  the  plaintiffs  altered  the  ship  according  to  their  requirements, 
and  also  to  publish  to  their  subscribers  the  fact  that  the  ship's  class  had  so 
been  suspended. 

Clover  V.  Roydm^  L.  R  17  Eq.  190  ;  43  L.  J.  Ch.  665  ;  22  W.  R.  254 ; 
29  L.  T.  639. 
Complaints  having  constantly  arisen  among  manufacturers  of  aerated  and 
mineral  waters  that  the  bottles  marked  with  the  name  of  one  manufacturer  were 
filled  with  waters  made  by  another,  a  Mineral  Water  Bottle  Exchange  and  Trade 
Protection  Society  was  formed  to  put  a  stop  to  this  practice.  The  rules  of  the 
society  provided  that  the  council  of  the  society  had  power  to  refer  to  arbitration 
any  claims  or  demands  against  the  society  or  its  members  :  that  every  member 
should  be  required  to  forward  the  objects  of  the  society,  and  to  report  to  the 
secretary  of  the  society  all  such  information  respecting  the  proceedings  of  any 
member  in  possession  of,  or  otherwise  dealing  improperly  with,  the  bottles  or 
boxes  of  any  member,  or  doing  any  act  or  acts  calculated  to  injure  the  trade.  The 
plaintiffs  and  defendants  were  both  large  mineral  and  aerated  water  manufacturers, 
and  both  were  members  of  the  society.  The  defendants  wrote  to  the  secretary  of 
the  society  complaining  that  the  plaintiffis  systematically  and  habitually  filled 
other  people's  bottles,  especially  the  defendants',  with  liquids  of  their  own  manufac- 
tare.  Henn  Collins,  J.,  held  the  letter  privil^ed,  on  the  ground  that  the 
defendants  had  a  right  to  put  forward  their  complaint  in  the  way  they  did,  as  the 
society  was  the  tribunal  which  both  plaintiffs  and  defendants  had  chosen  to  create 
for  that  very  purpose. 

While  cmd  others  v.  Batey  <k  Co.,  8  Times  L.  R.  698. 
Where  the  committee  of  a  lodge' of  Freemasons  expelled  the  plaintiff  from  the 
lodge,  and  plaintiff  appealed  to  the  Grand  Lodge,   the  conrmittee  were  held 
justified  in  printing  and  circulating,  among  the  members  of  the  Grand-  Lodge,  a 
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pomphlefc  JQBtiiying  their  conduct,  it  being  nsual  for  them  to  report  the  tnnt- 
actiona  of  their  lodge  to  the  Grand  Lodge  in  that  form. 

KvrhpatfVik  T.  Eagle  Lodge,  26  KanBaa,  384  ;  40  Amer.  B.  316. 
Words  spoken  at  a  church  meeting  in  the  regular  course  of  church  discipline, 
when  the  question  before  the  meeting  is  whether  the  plaintiff  is  or  is  not  fit  to  be 
a  member  of  the  church,  are  held  privileged  in  America. 

Jarvit  v.  Hatheway^  3  Johns.  (N.  Y.  Sup.  Court)  178. 

BemingUm  y.  Con^Um  and  otharsj  2  Pick.  (19  Mass.)  310. 

York  Y.  Peate,  2  Gray  (68  Mass.),  282. 
Unless  such  words  are  also  defamatory  of  some  third  person  who  is  not  a 
member  of  the  church,  when  such  outsider  may  sue. 

Coombs  V.  Bou^  8  Blackford  (Indiana),  156. 

See  in  England,  R,  y.  Hart,  1  Wm.  Bl.  386. 
So  where  the  plaintiff  was  a  member  of  a  provincial  assembly  of  oongregationsl 
ministers,  a  resolution  proposed  at  a  meeting  of  that  assembly,  severely  censuring 
the  plaintiff,  and  all  speeches  made  thereon,  are  privileged ;  so  u  the  publication 
of  tiie  resolution  in  the  denominational  papers.  But  a  letter  written  to  the 
assembly  by  a  person  not  a  member  of  it  is  not  privileged. 

ShwrtleffY.  SUv&nt^  51  Vermont,  501  ;  31  Amer.  B.  69a 

ShurOeffy.  Parker,  130  Mass.  293  ;  39  Amer.  B.  454. 

And  see  Oliver  v.  Bentinek,  3  Taunt.  456. 


Publication  to  ^persons  outside  the  Privilege. 

We  have  now  discussed  all  the  various  classes  of  privi- 
leged occasions,  which  are  based  on  duty  or  interest.  But 
the  rule,  already  laid  down,  must  not  be  forgotten,  that  in 
all  these  cases  only  those  words  are  protected  which  are 
published  to  persons  having  a  duty  or  an  interest  in  con- 
nection with  the  matter ;  any  pubhcation  to  others  will  be 
outside  the  privilege.  Thus,  it  is  very  seldom  that  any 
privilege  attaches  to  an  indiscriminate  publication  in  the 
pubUc  newspapers  ;  unless,  indeed,  there  was  no  other  way 
in  which  the  defendant  could  efficiently  protect  his  interest, 
or  adequately  discharge  the  duty  which  he  owed  to 
society. 


PERSONS   OUTSIDE   THE  FRIVILEGE.  «C9 

lUustrationB, 

The  manager  and  the  directors  of  a  joint  stock  company  have  a  common 
interest  in  discossing  the  affairs  of  the  company  ;  but  that  does  not  justify  the 
manager  in  mating  personal  charges  of  fraud  against  the  directors  in  a  public 
news-room. 

Wouring  v.  M'Ccddin,  7  Ir.  R.  C.  L.  282. 
SewaU  V.  CoiZwi,  3  Wendall  (New  York),  292. 
If  libellous  matter,  which  would  have  been  privileged  if  sent  in  a  sealed  letter, 
be  transmitted  unnecessarily  by  telegraph,  the  privilege  is  thereby  lost 

WiUiarMon  v.  Freer,  L.  R.  9  C.  P.  393 ;  43  L.  J.  C.  P.  161  ;  22 
W.  R.  878 ;  30  L.  T.  332. 
An  Irish  Court  will  take  judicial  notice  of  the  nature  of  a  post-card,  and  will 
presume  that  others  besides  the  person  to  whom  it  is  addressed  will  read  what  is 
written  thereon. 

Bobimon  v.  Jomes,  4  L.  R.  Ir.  391. 
Defendant  having  lost  certain  bills  of  exchange,  published  a  handbill,  offering 
a  reward  for  their  recovery,  and  adding  that  he  believed  they  had  been  em- 
bezzled by  his  derk.    His  clerk  at  that  time  still  attended  regularly  at  his  office. 
Edd,  that  the  concluding  words  of  the  handbill  were  quite  unnecessary  to  defen- 
dant's object,  and  were  a  gratuitous  libel  on  the  plaintiff.    Damages  £W0, 
Findm  v.  Wedlake,  Moo.  &  Malk.  461. 
A  personal  attack  on  the  private  life  and  character  of  a  candidate  at  a  parlia- 
mentaiy  election,  published  by  a  voter  in  the  newspapers,  is  not  privileged. 
**  However  large  the  privilege  of  electors  may  be,"  said  Lord  Denman,  C.  J.,  "  it 
is  extravagant  to  suppose  that  it  can  justify  the  publication  to  all  the  world  of 
facts  injurious  to  a  person  who  happens  to  stand  in  the  situation  of  a  candidate." 
Duncombe  v.  Daniell,  8  C.  &  P.  222  ;  2  Jur.  32 ;  1  W.  W.  &  H.  101. 
Defendant  made  a  speech  at  a  public  meeting  called  to  petition  Parliament, 
and  subsequently  handed  a  copy  of  what  he  had  said  to  the  reporters  for  publi- 
cation in  the  newspapers;  such   publication  was  held   to  be  in  excess  of  the 

privilege. 

Pierce  v.  Ellis,  6  Ir.  C.  L.  R  55. 

A  letter  sent  to  a  newspaper  by  members  of  the  town  council  and  published 

therein,  charging  certain  contractors  for  the  erection  of  the  borough  gaol  with 

^  scamping  "  their  work,  is  not  privileged ;  although  preferring  the  same  charge 

at  a  meeting  of  the  town  council  probably  would  have  been. 

Simpson  y.  Downs,  16  L.  T.  391. 

EarU  V.  Catherall,  14  L.  T.  801. 


But  two  exceptions  to  this  rule  are  recognised  : — 

(i)  In  cases  of  slander  where  the  words  are  addressed  by 
the  speaker  to  persons  having  a  duty  or  an  interest 
in  the  matter,  but  others  hear  them, 

(ii)  Where  the  main  publication,  which  is  privileged 
reasonably  involves   certain  minor    and  ancillary 
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publications  which  are  necessary  or  usual  in  the 
circumstances,  but  which  do  not  strictly  come 
within  the  rule. 


(i)  Extent  of  Privilege  in  Slander. 

Every  repetition  of  a  slander  is  of  course  a  separate 
cause  of  action,  to  which  the  defendant  must  find  a  separate 
defence.  But  where  the  words  are  only  uttered  once,  there 
is  only  one  tort,  and  only  one  occasion.  (See  ante,  p.  171.) 
If  that  occasion  be  privileged,  it  is  immaterial  how  many 
persons  heard  the  words ;  the  privilege  attaching  to  the 
occasion  is  a  defence  to  the  whole  action.  But  of  course 
the  number  of  persons  present  on  any  occasion  is  a  most 
material  factor  in  deciding  the  question.  Was  the  occasion 
privileged?  As  a  rule,  the  defendant  should  not  speak 
while  persons  unconcerned  are  by.  But  there  are  many 
cases  where  the  matter  is  urgent,  where,  if  he  does  not 
speak  at  once,  the  order  will  be  given,  or  the  resolution  will 
be  carried,  or  some  other  thing  will  happen  which  it  is  his 
duty,  or  his  interest,  to  prevent.  On  such  occasions,  the 
accidental  presence  of  an  uninterested  bystander  will 
not  take  the  case  out  of  the  privilege.  And  there  are 
other  cases  in  which  it  is  only  prudent,  and  is,  therefore, 
permissible,  to  make  the  privileged  communication  in  the 
presence  of  witnesses. 

lUvMrations. 

The  plaintiff  had  been  clerk  to  a  board  of  guardians,  and  claimed  that  money 
was  dne  to  him  from  the  board.  After  much  negotiation  and  dispute,  it  was  pro- 
posed at  a  meeting  of  the  board,  that  the  plaintiff  be  paid  £89  I6s.  8d,  in  settle- 
ment of  his  claim.  The  defendant,  a  member  of  the  board,  moved  an  amendment 
that  the  plaintiff  be  paid  onl^  £39  16&  Sd. ;  and  in  his  speech  he  referred  to 
^  the  defalcations  of  an  unfaithful  servant''  Beporters  were  present  in  accordanoe 
with  the  regular  custom  of  the  board,  and  also  some  other  persons  not  guardians 
but  possibly  ratepayers.  Held,  that  this  was  a  privileged  occasion,  in  spite  of  tbe 
presence  of  the  reporters  and  the  others,  whether  ratepayers  or  not ;  for  it  was 
the  duty  of  the  defendant  to  speak  then  and  there,  or  the  resolution  would  have 
been  carried  and  the  money  voted. 

Fittard  v.  Oliver,  (1891)  1  Q.  B.  474;  60  L.  J.  Q.  R  219 ;  39  W.  R 
311 ;  63  L.  T.  247 ;  64  L.  T.  768 ;  55  J.  P.  100,  (C.  A.). 
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It  was  held  otherwise  where  a  shareholder  in  a  railway  company  summoned  a 
meeting  of  shareholders  and  himself  invited  persons  not  shareholders,  and 
especially  reporters  for  the  public  press,  to  be  present,  and  then  at  the  meeting 
made  defamatory  comments  on  the  conduct  of  the  plaintiff  who  was  one  of  the 
directors. 

ParvmB  v.  Surgey,  (1864)  4  F.  &  F.  247. 
The  landlord  of  a  farm  sent  some  men  there  to  do  repairs  ;  one  of  them,  the 
plaintiff,  got  drunk  while  on  the  premises,  and  the  farmer  was  told  that  the 
plaintiff  had  broken  open  his  cellar-door  and  got  drunk  on  his  cider.  Two  days 
afterwards  he  met  the  plaintiff  walking  with  a  man  named  Taylor,  and  at  once 
taxed  him  with  his  misconduct.  Hdd^  that  the  presence  of  Taylor  did  not  pre- 
Tent  thia  from  being  a  privil^ed  occasion. 

Toogood  V.  Spyrvng,  1  C.  M.  &  R.  181  ;  4  Tyrw.  582. 
The  justices  were  about  to  swear  in  the  plaintiff  as  a  paid  constable,  when 
defendant,  a  parishioner,  came  forward  and  stated  that  the  plaintiff  was  an  im- 
proper person  to  be  a  constable.  Heldy  that  the  &ct  that  seyeral  other  persons 
besides  the  justices  were  present,  as  usual,  did  not  destroy  the  privilege  attach- 
ing to  such  bond  fide  remark. 

Kerskaw  v.  Bailey,  1  Ex.  743;  17  L.  J.  Ex.  129. 
The  fact  that  defendant's  wife  was  present  on  a  privileged  occasion,  and  heard 
what  her  husband  said,  will  not  take  away  the  privilege. 

J(yMs  v..  ThomM,  34  W.  R  104;  53  L.  T.  678 ;  50  J.  P.  149. 
Where  a  master  about  to  dismiss  his  servant  for  dishonesty  calls  in  a  friend  to 
hear  what  passes,  the  presence  of  such  third  party  will  not  destroy  the  privilege. 
Taylm  v.  HawhiMy  16  Q.  B.  308 ;  20  L.  J.  Q.  B.  313;  15  Jur.  746. 


(ii)  Subsidiary  Publications. 

A  man  is  entitled  to  act  on  a  privileged  occasion  in 
whatever  way  is  "  reasonably  necessary  and  usual "  in  such 
circumstances.  And  if,  in  so  acting,  he  reasonably  employs 
methods  which,  in  the  ordinary  course  of  business  involve 
a  minor  and  technical  publication  of  the  defamatory  matter, 
ancillary  to  the  main  publication  which  is  privileged,  such 
minor  publication  is  also  privileged.  (See  the  judgment  of 
the  Court  of  Appeal  in  Boxsius  v.  Goblet  Frdres,  (1894)  1 
Q.  B.  842.)  "  If  fairly  warranted  by  a  reasonable  occasion  or 
exigency,  and  honestly  made,  such  communications  are 
protected  for  the  common  convenience  and  welfare  of 
society,  and  the  law  has  not  restricted  the  right  to  make 
them  within  any  narrow  limits."  (Per  Parke,  B.,  in  Too- 
good  V.  Spyring^  1  C.  M.  &  R.,  at  p.  193.) 
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Illustrations, 

The  defendant  in  a  petition  to  the  House  of  Commons  charged  the  plaintiff 
with  extortion  and  oppression  in  his  office  of  vicar-general  to  the  Bishop  of 
Lincoln.  Copies  of  the  petition  were  printed  and  delivered  to  the  memben  of 
the  committee  appointed  by  the  House  to  hear  and  examine  grievances,  in 
accordance  with  the  usual  order  of  proceeding  in  the  House.  No  copjvu 
delivered  to  any  one  not  a  member  of  Parliament  Held,  that  the  petition  was 
privileged,  although  the  matter  contained  in  it  was  false  and  scandalous  ;  and  to 
were  all  the  printed  copies ;  for,  though  the  printing  was  a  publication  to  the 
printers  and  compositors,  still  it  waa  the  usual  course  of  proceeding  in  Parlia- 
ment ;  and  it  waa  not  so  great  a  publication  as  to  have  so  many  copies  transcribed 
by  several  clerks. 

Lake  v.  King,  1  Lev.  240 ;  1  Saund.  131 ;  Sid.  414 ;  1  Mod.  68. 
See  Lawlesi  v.  Anglo-Egyptian  Cotton  and  Oil  Co,,  Limited,  L.  R. 
4  Q.  B.  262  ;  10  B.  &  S.  226  ;  38  L.  J.  Q.  B.  129;  17  W.  B.  498; 
ante,  p.  261. 

The  watch  committee  of  the  Liverpool  City  Council  ordered  the  chief  constable 
to  report  to  them  as  to  the  licensed  houses  in  the  city,  &c.  The  chief  constable 
presented  his  report,  to  which  was  appended  a  schedule  giving  details  as  to  each 
licensed  house  and  the  grounds  of  objection  alleged  against  those  houses  the 
renewal  of  whose  licence  was  opposed.  This  report  with  its  schedule  the  magia- 
trates  ordered  to  be  printed  for  their  own  use,  and  also  for  the  use  of  **  any  penon 
who  might  require  and  apply  for  the  same  in  order  to  fiEicilitate  his  business  "  at 
the  approaching  licensing  sessions.  Thirty-six  copies  of  the  report  were  in 
accordance  with  this  order  sold  to  persons,  all  of  whom  had  business  at  the 
licensing  sessions,  and  required  the  list  to  facilitate  such  business.  But  each  of 
these  thirty-six  persons  was  only  interested  in  a  portion  of  the  report — ^that  deal- 
ing with  his  own  premises.  Held,  nevertheless,  that  it  was  the  duty  of  the  chief 
constable  to  obey  the  orders  of  the  magistrates  and  print  the  whole  report,  and 
that  the  sale  of  the  whole  document  so  printed  to  those  who  required  it  was 
privileged. 

Andrews  v.  Nott  Bower,  (1896)  1  Q.  B.  888  ;  64  L.  J.  Q.  B.  636 ;  43 
W.  R.  682 ;  72  L.  T.  630;  69  J.  P.  420  ;  14  R.  404. 

A  solicitor  wrote  a  letter  to  the  plainti£f  on  behalf  of  his  clients,  containing 
defamatory  statements.  The  contents  of  the  letter  were  dictated  by  the  solicitor 
to  a  clerk,  who  took  them  down  in  shorthand  and  transcribed  ihem.  The 
solicitor  signed  the  letter,  and  it  was  then  handed  to  another  clerk  in  the  office, 
who  copied  it  into  the  letter-book.  Held,  that  all  these  minor  publications  were 
privileged,  because  they  were  made  in  the  ordinary  course  of  a  solicitor's  bosinesB, 
and  were  "  reasonably  necessary  and  usual ''  in  the  discharge  of  the  solicitor's 
duty  to  his  client. 

Boxamt  v.  Gobld  Frhes  and  others,  (1894)  1  Q.  B.  842 ;  63  L.  J.  Q.  B. 
401 ;  42  W.  R.  392  ;  70  L.  T.  368  (C.  A.). 

In  the  previous  case  of  Pullman  and  another  v.  HiU  ds  Co,,  (1891)  2  Q.  B.  624, 
the  Court  of  Appeal  had  decided  that  where  a  libellous  letter  was  similarly 
dictated  by  a  merchant  and  copied  by  his  clerks,  the  publication  to  his  clerks  was 
not  privileged.  But  note  that  in  that  case  the  main  publication — that  to  Messrs. 
Pullman  &  Co.— was  not  privileged  at  all.  It  was  addressed  to  the  firm  who  had 
no  interest  in  its  subject-matter ;  it  related  to  the  private  concerns  of  two  of  the 
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five  pQitneis  in  the  firm,  and  should  have  been  addreraed  to  those  two  partnen 
personally. 

See  ante,  p.  176. 

Similarly,  it  h  submitted  that  where  it  is  the  duty  of  a  solicitor  to  prepare  a 
case  for  the  opinion  of  counsel,  it  is  reasonable  and  usual  for  him  to  send  the  case 
to  a  law  stationer  to  be  fair-copied  :  and  that  the  publication  to  the  law  stationer, 
being  merely  auxiliary  to  the  publication  to  counsel,  is  also  privileged. 

So,  if  a  solicitor  for  the  purposes  of  an  action  laid  libellous  letters  before  an 
expert  in  handwriting  that  he  might  say  who  wrote  them ;  or  cansed  a  foreign 
correspondence  to  be  translated  into  English  ;  the  publication  by  the  solicitor  to 
the  expert  and  the  translator  would,  it  is  submitted,  be  privileged  :  and  also  the 
publications  to  the  solicitor  of  the  expert's  report,  and  of  the  translation  into 
English. 

Lwkerman  v.  Sonnenscheiny  32  Freeman  (68  Illinois),  115. 

So,  if  a  merchant  about  to  deal  with  A.  were  to  send  his  confidential  clerk  to 
his  banker  or  to  a  trade  protection  society  to  ascertain  A.'s  financial  position,  the 
publication  of  words  impugning  A.'s  solvency,  first,  by  the  bapker  or  the  agent  ol 
the  society  to  A.'s  clerk,  and  then  by  the  clerk  to  bis  principal,  would,  it  is  sub- 
mitted, both  be  privileged.  The  contrary  was  held  in  New  York  by  Nelson,  J., 
in 

Beardiley  y.  Tappariy  5  Blatch.  C.  C.  497. 

But  his  judgment  was  reversed  (on  other  grounds)  in  the  Supreme  Court  of  the 
United  States,  according  to  Depue,  J.,  in 

King  y.  PaUenon,  20  Vroom  (49  New  Jersey),  at  p.  428. 

Mercantile  agencies  and  trade  protection  societies  have  found  that  the  most 
convenient,  and  indeed  the  only  possible,  way  of  supplying  their  subscribers  with 
the  information  which  they  require  is  to  issue  a  printed  weekly  circular,  or  notifi- 
cation riieet.  This  they  send  to  all  their  subscribers^  some  of  whom  will  be 
interested  in  one  item,  others  in  another  item,  but  none  in  all  the  items  of  infor- 
mation contained  in  it  The  question  whether  the  publication  of  this  sheet  was 
privil^ed  was  recently  discussed  in  the  Court  of  Errors  and  Appeals  in  New 
Jersey,  and  the  judges  were  divided  in  opinion ;  the  majority  (9  to  6)  holding 
that  such  a  communication  was  not  piivil^ed. 

King  V.  Patterson,  (1887)  20  Vroom  (49  New  Jersey),  417  ;  83  L.  T. 
(newspaper)  408. 

Bat  in  England,  after  the  decisions  in  Andrews  y.  Natt  Bower,  and  Boxeint  v. 
Ooblet  Fr^ei,  I  think  the  decision  would  be  that  the  circulation  of  such  a  printed 
sheet  was  privil^;ed,  as  being  a  reasonable  and  usual  method  of  conveying  to  the 
subscribers  the  information  which  they  needed  for  the  safe  conduct  of  their 
business. 

Privileged  Communications. 

Not  every  communication  made  on  a  privileged  occasion 
is  privileged.  The  defendant  may,  in  answer  to  an  inquiry, 
launch  out  into  matters  which  have  no  bearing  on  the 
question ;  or  in  writing  to  a  person  who  has  a  joint  interest 
with  himself  in  one  undertaking,  he  may  wander  o£F  into 

ox.a  T 
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other  matters  in  which  his  correspondent  is  not  concerned. 
The  presence  of  such  irrelevant  matter  does  not  of  course 
affect  the  judge's  ruling  that  the  occasion  was  privileged ; 
as  a  rule,  it  will  be  merely  evidence  of  malice  to  take  the 
case  out  of  the  privilege.  But  there  appear  to  be  some 
eases,  where  the  communication  is  so  wholly  irrelevant  and 
improper,  that  the  judge,  while  ruling  that  the  occasion 
was  one  which  would  have  afforded  protection  to  a  proper 
letter,  may  yet  declare  that  no  privilege  at  all  can  attach 
to  the  letter  which  the  defendant  in  fact  wrote  on  that 
occasion.  {Huntley  v.  Ward^  6  C.  B.  N.  S.  514  ;  SimmoTids 
V.  Dunne,  Ir,  R.  5  C.  L.  358.)  Again,  if  the  communica- 
tion sued  on  contain  two  or  more  distinct  and  severable 
charges,  the  judge  may  rule  such  portion  of  it  as  contains 
relevant  charges  privileged,  and  the  other  portions  unpri- 
vileged. {Warren  v.  Warren,  1  C.  M.  &  R.  251 ;  Jacob 
V.  Lawrence,  4  L.  R.  Ir.  579.)  So  if,  in  replying  to  a 
question  about  A.,  irrelevant  matter  is  dragged  in  defama- 
tory to  B.,  it  is  submitted,  that  in  an  action  by  B.,  it  would 
be  no  defence  that  the  communication  was  privileged  as 
against  A.  (Per  Lord  Esher,  M.R,  (1895)  2  Q.  B.,  at 
p.  170.)  But  in  other  cases,  if  the  matter  impugned  as 
irrelevant  can  possibly  have  any  bearing  on  the  question,  or 
throw  any  light  on  the  matter,  or  be  of  any  assistance  to 
the  person  to  whom  it  is  sent,  the  judge  should  not  rule 
that  there  is  no  privilege,  but  submit  the  whole  conamunica- 
tion  to  the  jury  on  the  issue  of  malice,  if  there  be  evidence 
to  go  to  them  on  that  issue  (as  to  which,  %qq  post,  p.  310). 

Baron  Dowse  states  the  point  very  clearly  (but  I  think  too  strongly) 
in  6  L.  K  Jr.,  at  p.  269 :  "  It  is  not  enough  to  have  an  interest  or  a 
duty  in  making  a  communication;  the  interest  or  duty  must  be 
shown  to  exist  in  making  the  communication  complained  of." 

So  O'Brien,  J.,  says  in  0*Hea  v.  Guardians  of  Cork  Union,  32  L.  R 
Jr.,  at  p.  642 :  "  Privilege  depends  on  more  than  time  and  place.  .  .  . 
There  must  exist  a  proper  motive  and  need  for  the  communication ; 
and  it  would  be  going  a  long  way  to  say  that  any  document  could  be 
excused  upon  the  ground  of  privilege,  if  it  referred  to  mattei's  to 
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which  there  was  no  necessity  to  refer  at  all."    Bat  these  Irish  dicta 
certainly  go  further  than  any  Eaglish  decision. 

lUuatrationa, 

If  a  friend  tells  me  be  wants  a  good  solicitor  to  act  for  him,  and  aaks  my  opin- 
ion of  Smith,  I  am  justified  in  telling  him  all  I  know  for  or  against  Smith. 
But  if  a  stranger  asked  me  in  the  train :  "  Is  not  that  gentleman  a  solicitor  ? '' 
I  should  not,  it  is  submitted,  be  privileged  in  replying  :  '*  Tes,  bat  he  ought  to 
have  been  struck  off  the  rolls  long  ago." 

The  defendant  owed  the  plaintiff  £^  10«. ;  the  plaintiff  told  his  attorney  to 
write  and  demand  the  money  and  threaten  proceedings  if  it  were  not  paid.  The 
defendant  in  reply  wrote  to  the  attorney  a  letter  containing  very  gross  asper- 
sions on  the  character  of  the  plaintiff,  wholly  unconnected  with  the  demand 
made  upon  him.  The  jury  expressly  negatived  malice.  Held,  that  though  the 
occarion  was  privileged,  this  letter  was  not. 

Huntley  v.  Ward^  6  C.  B.  N.  S.  514 ;  6  Jur.  N.  S.  18. 
The  plaintiff  and  defendant  were  jointly  interested  in  property  in  Scotland,  to 
the  manager  of  which  the  defendant  wrote  a  letter  principally  about  the  pro- 
perty and  the  conduct  of  the  plaintiff  with  reference  thereto,  but  also  contain- 
ing a  charge  against  the  plaintiff  with  reference  to  his  conduct  to  his  mother 
and  aunt.  Held,  that  though  the  part  of  the  letter  about  the  defendant's  con- 
duct as  to  the  property  might  be  confidential  and  privileged,  such  privilege 
could  not  extend  to  the  part  of  the  letter  about  the  plaintiff's  conduct  to  his 
mother  and  aunt. 

Warrm  v.  JVarren,  1  C.  M.  &  R  250 ;  4  Tyr.  850. 
Simmonds  v.  Dunne^  It,  B.  5  C.  L.  358. 
The  defendant  was  clerk  of  the  peace  of  the  county  of  Kent,  and  as  such  it 
was  his  duty  to  have  the  register  of  county  voters  printed,  the  expense  of  such 
printing  being  allowed  by  the  justices  in  quarter  sessions.  In  1854  the  defen- 
dant employed  a  new  printer,  who  charged  less  for  the  job;  the  defendant 
wrote  a  letter  to  the  Finance  Committee  of  the  justices  stating  his  reasons  for 
the  change,  and  added  that  to  continue  to  pay  the  charges  made  by  his  former 
printer,  the  plaintiff,  would  be  *'to  submit  to  what  appears  to  have  been  an 
attempt  to  extort  money  by  misrepresentation."  Heldj  that  the  occasion  was 
privileged,  as  it  was  proper  and  necessary  for  the  defendant  to  explain  to  the 
Finance  Committee  what  he  had  done ;  but  it  was  for  the  jury  to  determine 
whether  the  words  imputing  improper  motives  to  the  plaintiff  were  or  were  not 
maliciously  inserted.    Damages  ^50. 

Cooke  and  another  v.  Wildes,  5  E.  &  B.  328 ;  24  L.  J.  Q.  B.  367 ;  1 

Jur.  N.  S.  610 ;  3  C.  L.  R.  1090,  overruling 
Ttuon  V.  Evans,  12  A.  &  E.  733. 
And  see  Hancock  v.  Case,  2  F.  &  F.  711. 
Robertson  v.  M'DougaU,  4  Bing.  670 ;  3  C.  &  P.  259. 
Stevens  v.  Kitchener,  4  Times  L.  B.  159. 
The  defendant  sent  out  a  notice  on  a  privileged  occasion,  and  unnecessarily 
inserted  in  it  words  which  were  defamatory  of  the  plaintiff  but  which  had  refer- 
ence to  the  matters  which  rendered  the  occasion  privileged.    The  jury  found 
that  these  words  were  not  true,  and  that  the  defendant  by  inserting  them  had 

T  2 
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exceeded  the  privileged  pecasion  which  e&tltled  him  to  give  the  notice,  bnt  ooold 
not  agree  on  any  answer  to  the  queation  whether  the  woida  were  inserted  malli- 
donaly.  The  Court  of  Appeal  held  that  the  ezceas  was  at  most  bat  eyidence 
of  malice ;  and  that,  aa  the  jury  had  declined  to  say  that  the  defendant  had  acted 
maliciously,  judgment  must  be  entered  for  the  defendant. 

Nevill  Y.  Fine  ArU  and  General  Intwrance  (Jo.,  (1895)  2  Q.  B.  156 ;  64 
L.  J.  Q.  B.  681 ;  72  L.  T.  626 ;  69  J.  P.  371  ;  14  B.  687. 


r 


CHAPTER   X. 


PRIYILEaED  BEPOBTS. 


Fair  and  accurate  reports  of  certain  proceedings  are  pri- 
vileged, because  it  is  a  benefit  to  the  public  to  be  accurately 
informed  as  to  such  proceedings.  They  may  be  grouped  into 
three  classes : — 

(i)  Reports  of  judicial  proceedings, 
(ii)  Reports  of  parliamentary  proceedings, 
(iii)  Reports  of  public  meetings. 

The  first  two  classes  of  reports  were  privileged  at  com- 
mon law  ;  the  third  class  only  acquired  privilege  by  virtue 
of  two  recent  Acts  of  Parliament :  the  Newspaper  Libel 
and  Registration  Act,  1881,  and  the  Law  of  Libel  Amend- 
ment Act,  1888.  The  history  of  this  legislation,  and  the 
causes  which  lead  to  it,  are  briefly  sketched  in  Appendix  B, 
post.  In  all  three  cases,  the  privilege  is  qualified  only :  it 
is  lost,  if  the  plaintiff  can  show  that  the  defendant  acted 
maliciously  in  making  and  publishing  the  report. 

Privileged  reports  (of  all  three  classes)  differ  from  those 
cases  in  which  privilege  is  founded  upon  duty  or  common  in- 
terest in  one  important  respect.  They  do  not  depend  upon 
any  private  right  or  special  duty  enjoyed  by  or  imposed  on 
the  defendant,  or  upon  his  particular  relation  towards  some 
third  person.  Any  one  may  pubUsh  such  reports  to  any 
one,  so  long  as  they  are  fair  and  accurate.  Hence,  the 
right  to  publish  such  reports  is  not  a  privilege  in  the 
strictest  sense  of  the  word.  But  it  is  convenient  to  treat 
of  these  reports  in  connection  with  other  communications 
which  enjoy  a  quaUfied  privilege. 


278  FBiriLEGED  REPOETS. 

(i)  Beports  of  Judicial  Proceedings. 

Every  impartial  and  accurate  report  of  any  proceeding 
in  a  court  of  law  is  privileged,  unless  the  court  has  itself 
prohibited  the  publication,  or  the  subject-matter  of  the 
trial  be  unfit  for  publication. 

This  rule  appUes  to  all  proceedings  in  any  court  of 
justice,  superior  or  inferior,  of  record  or  not  of  record. 
"  For  this  purpose  no  distinction  can  be  made  between  a 
court  oipiepovdre  and  the  House  of  Lords  sitting  as  a 
court  of  justice."  (Per  Lord  Campbell,  in  Lewis  v.  Levy^ 
E.  B.  &  E.  537  ;  27  L.  J.  Q.  B.  287.)  It  is  immaterial 
whether  the  proceeding  be  ex  parte  or  not,  whether  the 
matter  be  one  over  which  the  court  has  jurisdiction  or  not, 
and  whether  it  disposes  of  the  case  finally  or  sends  it  for 
trial  to  a  higher  tribunal.  {UsiU  v.  Hales,  3  C.  P.  D.  319  ; 
47  L.  J.  C.  P.  323 ;  26  W.  R.  371 ;  38  L.  T.  65  ;  Kimber 
V.  The  Press  Association,  (1893)  1  Q.  B.  65  ;  62  L.  J.  Q.  B. 
152 ;  41  W.  R.  17  ;  67  L.  T.  515.) 

The  reason  for  this  privilege  is  thus  stated  by  Lawrence, 
J.,  in  R  V.  Wright,  8  T.  R.  298  :  ''The  general  advantage 
to  the  coimtry  in  having  these  proceedings  made  public 
more  than  counterbalances  the  inconvenience  to  private 
persons  whose  conduct  may  be  the  subject  of  such  pro- 
ceedings." Cockbum,  C.J.,  uses  language  almost  identical 
in  Wqson  v.  Walter,  L.  R.  4  Q.  B.  87 ;  8  B.  &  S.  730. 
Whenever  a  court  is  engaged  in  the  adjudication  of  the 
legal  rights  of  the  parties  before  it,  the  proceeding  is  in  its 
nature  judicial,  and  the  public  is  entitled  to  be  present,  so 
long  as  there  is  room  in  the  building,  unless  an  order  has 
been  properly  made  for  their  exclusion.  And  it  is  an  ad- 
vantage to  the  pubKc  that  fair  and  accurate  reports  should 
be  pubUshed,  which  place  those  who  were  not  present  in 
court  in  the  same  position  as  those  who  were.  (Per  Lord 
Esher,  M.R.,  in  MacDougall  v.  Knight  dSon,  17  Q.  B.  D., 
at  p.  638.) 
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It  is  only  since  1878  that  the  law  has  extended  so  wide  an  immu- 
nity to  reports  of  proceedings  before  police  magistrates  or  justices  of 
the  peace.  Thus,  while  Lewis  v.  Levy  decided  that  a  report  of  a  pre- 
liminary investigation  before  a  magistrate  was  privileged  if  the  result 
was  that  the  summons  was  dismissed  and  the  person  accused  dis- 
charged, still  Duncan  v.  Thvxiites,  8  B.  &  C.  556 ;  5  D.  &  R  447,  is 
an  express  authority  for  holding  such  a  report  unpiivileged,  if  the 
accused  be  ultimately  sent  to  take  his  trial  before  a  jury.  The  reason 
for  the  distinction  is  that  in  the  former  case  the  decision  is  final,  and 
the  investigation  at  an  end ;  in  the  latter  the  examination  was  pre- 
liminary merely,  and  the  minds  of  the  future  jury  might  be  influenced 
by  the  publication. 

Again,  there  is  an  obvious  distinction  between  an  ex  parte  applica- 
tion where  the  accused  has  no  opportunity  of  defending  himself,  and 
a  full  trial  where  both  parties  address  the  court  by  their  counsel  or 
solicitors,  and  call  what  ^^-itnesses  they  please.  There  are  dicta  of 
eminent  judges  which  would  seem  to  deny  any  privilege  to  fair  and 
accurate  reports  of  ex  parte  proceedings,  even  in  the  superior  courts. 
(Per  Maule,  J.,  in  Hoare  v.  Silverlock  (No.  2,  1850),  9  0.  B.  23;  19 
Ll  J.  C.  P.  216 ;  and  Abbott,  C.J.,  in  Duncan  v.  Thwaitea,  3  B.  &  0. 
556.)  But  Curry  v.  Walter,  1  Bos.  &  P.  625;  1  Esp.  456,  is  an 
express  decision  that  such  reports  are  privileged :  a  case  which  was  at 
one  time  doubted,  but  is  now  clear  law.  Cockbum,  C.  J.,  in  Wason 
V.  Walter,  L.  B.  4  Q.  B.  93,  expressed  his  clear  opinion  that  a  fair 
and  accurate  report  of  an  ex  parte  application  would  be  privileged 
(see  post,  p.  296).  And  now  the  decision  in  UsiU  v.  Hales,  post, 
p.  281,  settles  the  law,  and  extends  immunity  to  all  bond  fide  and 
correct  reports  of  all  proceedings  in  a  magistrate's  court,  whether  ex 
parte  or  otherwise ;  and  such  cases  as  R.  v.  Lee,  5  Esp.  123,  must  be 
considered  to  be  overruled,  in  so  far  at  all  events  as  they  lay  down 
any  general  rule  to  the  effect  that  it  is  unlawful  to  publish  any  report 
of  ex  paHe  proceedings. 

A  third  distinction  was  as  to  matters  cora/m  n^njudice.  It  might 
well  be  contended  that  where  a  magistrate  listens  to  a  slanderous 
complaint  and  gives  some  advice  as  to  a  matter  wholly  outside  his 
jurisdiction,  he  ia  not  discharging  any  magisterial  function  nor  acting 
in  any  judicial  capacity.  It  is  as  though  the  conversation  took  place 
in  his  private  drawing-room.  And  to  this  effect  was  the  decision  in 
McGregor  v.  Thwaites,  3  B.  &  C.  24 ;  4  D.  &  R.  695.  But  this 
decision  is  practically  overruled  by  UsiU  v.  Hales,  in  which  case  a 
report  of  an  application  made  ex  parte  to  a  magistrate  was  held 
privileged,  although  the  magistrate  eventually  decided  that  he  had 


280  FBIFILSGED  BEPOBTS. 

no  jurisdiction  in  the  matter.  Lord  Coleridge,  C.J.,  it  is  tme,  drew  a 
distinction  (3  C.  P.  D.  324)  between  ''inherent  want  of  jurisdiction 
on  account  of  the  nature  of  the  complaint "  and  '*  what  may  be  called 
resulting  want  of  jurisdiction  because  the  facts  do  not  make  out  the 
charge."  But  Lopes,  J.,  in  his  judgment,  does  not  rely  on  any  such 
distinction.  It  is  surely  the  duty  of  the  magistrate  to  listen  to  an 
applicant  until  it  becomes  clear  from  what  he  says  that  the  magis- 
trate has  no  jurisdiction  over  the  subject-matter  of  the  complaint 
Hence,  I  think,  since  the  decision  in  Uaill  v.  Hales,  newspapers  may 
safely  report  any  application  made  to  a  magistrate  in  open  court, 
even  though  the  magistrate  should  prove  to  have  no  jurisdiction. 

There  is  nothing,  however,  in  the  case  of  UsiU  v.  Hales,  which 
expressly  overrules  the  first  distinction — that  taken  in  Dvmcan  v. 
Thwaites,  3  B.  &  G.  556, — ^that  a  fair  report  of  a  magistrate's  decision 
is  privileged  when  it  finally  disposes  of  the  matter  of  the  application, 
but  is  not  privileged  where  the  inquiry  is  but  a  preliminary  one,  and 
the  prisoner  is  committed  to  take  his  trial  at  the  Assizes  or  the  Central 
Criminal  Court.  In  UsiU  v.  Hales,  the  matter  was  finally  disposed 
of  by  the  magistrate ;  it  was  unnecessary  therefore  for  the  Court  to 
decide  the  point.  But  the  whole  spirit  of  the  decision  is  against  this 
time-honoured  distinction.  Lord  Coleridge  frankly  admits  (p.  325) : — 
"  I  do  not  doubt  for  my  own  part  that  if  this  argument  had  been 
addressed  to  a  Court  some  sixty  or  seventy  years  ago,  it  might 
have  met  with  a  different  result  from  that  which  it  is  about  to  meet 
with  to-day/*  And  then,  after  referring  to  JR.  v.  Fleet,  1  B.  &  Aid. 
379,  and  Duncan  v.  Thwaites,  the  learned  judge  continues : — "But 
we  are  not  now  living,  so  to  say,  within  the  shadow  of  those  cases." 
And  Lopes,  J.,  also  doubted  how  far  the  old  authorities  were  binding 
in  the  present  day  (3  C.  P.  D.  329).  In  Ireland  the  question  was 
practically  settled  by  the  decision  of  the  majority  of  the  judges  in 
R,  V.  Oray,  10  Cox,  C.  C  184.  And  now  in  England  it  is  practically 
laid  to  rest  by  the  judgments  of  the  Court  of  Appeal  in  Kirnber  v. 
The  Press  Association,  (1393)  1  Q.  B.  65.  There  a  fair  and  accurate 
report  of  an  ex  parte  application  made  to  justices  in  open  coiurt  for 
the  issue  of  a  summons  for  perjury  was  held  privileged,  although  the 
justices  granted  the  summons,  so  that  the  matter  was  not  finally  dis- 
posed of  on  that  day,  but  came  on  for  hearing  a  week  later,  and  was 
then  dismissed.  The  Court  of  Appeal  held  that  it  was  enough  if 
there  was  a  final  decision  "  at  one  stage  or  other  of  the  proceedings," 
and  that  the  reporters  need  not  wait  till  that  stage  had  been  reached, 
but  might  report  the  proceedings  at  each  stage.  Now  every  law  suit 
must  come  to  an  end  sooner  or  later  ;  hence,  every  step  in  every  law 
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suit  taken  in  open  court  may  be  reported.  In  otber  words,  a  news- 
paper reporter  may  now  report  everything  that  occurs  publicly  in  open 
court  without  fear  of  any  action,  provided  only  that  his  reports  are  fair 
and  accurate,  and  not  interspersed  with  comments  of  his  own.  "  The 
law  upon  such  a  subject  must  bend  to  the  approved  usages  of  society, 
though  still  resting  upon  the  same  principle,  that  what  is  hurtful  and 
indicates  malice  should  be  punished  and  that  what  is  beneficial  and 
bond  fide  should  be  protected."  (Per  Lord  Campbell,  C.J.,  in  Leivis 
V.  Levy,  E.  B.  &  R  560 ;  27  L.  J.  Q.  B.  282  ;  4  Jur.  N.  S.  970.) 

lUustrations, 

The  following  passage  appeared  in  the  Daily  New$,  the  Siandardj  and  the 
Morning  Advertiser,  on  the  same  morning  : — *'  Three  gentlemen,  civil  engineers, 
were  among  the  applicants  to  the  magistrate  yesterday,  and  they  applied  for 
criminal  process  against  Mr.  Usill,  a  civil  engineer,  of  Qreat  Queen  Street, 
Westminster.  The  spokesman  stated  that  they  had  been  engaged  in  the  sarvey 
of  an  Irish  railway  hy  Mr.  Usill,  and  had  not  been  paid  what  they  had  earned  in 
their  various  capacities,  although  from  time  to  time  they  had  received  small  sums 
on  account ;  and,  as  the  person  complained  of  had  been  paid,  they  considered 
that  he  had  been  guilty  of  a  criminal  offence  in  withholding  their  money.  Mr. 
Woolrych  said  it  was  a  matter  of  contract  between  the  parties ;  and  although,  on 
the  Dace  of  the  application,  they  had  been  hadly  treated,  he  must  refer  them  to 
the  County  Court"  Mr.  Usill  thereupon  brought  an  action  against  the  proprietor 
of  each  newspaper.  The  three  actions  were  tried  together  before  Cockbum,  C.J., 
at  Westminster,  on  November  15th,  1877.  The  learned  judge  told  the  jury  that 
the  only  question  for  their  consideration  was  whether  or  not  the  publication 
complained  of  was  a  fair  and  impartial  report  of  what  took  place  before  the 
magistrate  ;  and  that,  if  they  found  that  it  was  so,  the  publication  was  privileged. 
The  jury  found  that  it  was  a  fair  report  of  what  occurred,  and  accordingly 
returned  a  verdict  for  the  defendant  in  each  case.  Held,  that  the  report  was 
privileged,  although  the  proceedings  were  ex  parte,  and  although  the  magistrate 
decided  that  he  had  no  jurisdiction  over  the  matter. 

UsiU  V.  Hales      \^__  ^»^«^  «,_ 

UnllY.Bre<trUy]^°-  ^-  »•  319  ;  47  L.  J.  C.  P.  323  ;  26  W.  E.  371 ; 
Umy.ClarkT)     38  L.  T.  66  ;  41J.  P.  74a 
See  McGregor  v.  Thwaites,  3  B.  &  C.  24. 
A  fair  and  accurate  report  in  a  newspaper  of  proceedings  before  a  magistrate  on 
a  preliminary  investigation  of  a  charge  of  treason-felony  is  privileged,  although  the 
prisoners  were  ultimately  committed  for  trial,  and  are  awaiting  trial  at  the 
moment  of  publication.    So  held  in  Ireland  by  Lefroy,  C.  J.,  and  Fitzgerald  and 
O'Brien,  JJ. ;  dissevUiente,  Hayes,  J. 

R.  V.  Oray,  10  Cox,  C.  C.  184;   overruling  Duncan  v.  Thwaites,  2 
B.  &  C.  666 ;  6  D.  &  R  447. 
A  fair  and  accurate  report  in  a  newspaper  of  an  ex  parte  application  made  to 
justices  in  open  court  for  the  issue  of  a  summons  for  peijury,  was  held  privileged 
by  the  Court  of  Appeal  in 

Kimher  v.  The  Press  Association,  (1893)  1  Q.  B.  66;  62  L.  J.  Q.  B. 
162  ;  41  W.  R.  17 ;  67  L.  T.  615  ;  4  R.  96. 
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A  report  of  proceedingB  before  a  judge  at  chambers  on  an  application  nnder 
6  &  6  Vict  c  122, 8.  42,  to  discharge  a  bankrupt  out  of  custody,  is  privil^^ 
Smith  y.  ScoU,  2  C.  &  K.  680. 
The  defendants  presented  a  petition  in  the  Croydon  County  Court  to  adjudicate 
the  plaintiff  a  bankrupt ;  and  to  set  aside  a  bill  of  sale  which  they  alleged  to  be 
fraudulent.  The  County  Court  judge  did  not  hear  the  case  in  open  Court,  but  in 
his  own  loom ;  the  public,  however,  could  walk  in  and  out  of  the  room  at  their 
pleasure  during  the  hearing.  Held,  by  Cockburn,  CJ.,  at  Nisi  Prius,  that  a  iair 
report  of  what  took  place  before  the  County  Court  judge  in  his  room  waaprimd 
facie  privileged. 

Myers  v.  Defirieiy  TitMi,  July  23rd,  1877. 
Proceedings  held  in  gaol  before  a  registrar  in  bankruptcy,  nnder  the  Bank- 
ruptcy Act,  18C1,  ss.  101, 102,  upon  the  examination  of  a  debtor  in  custody,  are 
judicial  and  in  a  public  Court.    A  fair  report,  therefore,  of  those  proceedings  is 
protected. 

RycdU  V.  Leader  and  others^  L.  B.  1  Ex.  296 ;  4  H.  &  C.  665;  35  L.  J. 
Ex,  186;  12  Jur.  N.  S.  503;  14  W.  R.  838;  14  L.  T.  663. 
A  fjEur  and  accurate  report  of  proceedings  before  the  examiners  appointed  under 
9  Qeo.  IV.,  c.  22,  s.  7,  to  inquire  into  the  sufficiency  of  the  sureties  offered  on  the 
trial  of  an  election  petition,  was  held  privileged. 

Cooper  V.  Lavoeon,  8  A.  &  R  746;  1  W.  W.  &  H.  601 ;   2  Jur.  919; 
1  P.  &  D.  16. 
But  Patterson,  J.,  held  that  a  report  of  what  had  occurred  at  the  town-hall  at 
Ludlow  on  the  occasion  of  one  of  his  Majesty's  commissioners  of  inquiry  going  to 
Ludlow  to  inquire  into  the  state  of  that  corporation,  was  not  privileged. 
Charlton  v.  Watton,  6  C.  &  P.  386. 
A  conversation  took  place  between  a  coroner,  his  officer,  and  the  widow  of  the 
deceased  in  the  room  in  which  the  inquest  was  about  to  be  held,  after  reporten 
and  the  coroner  had  entered  and  taken  their  seats  there,  but  before  the  joiy  had 
been  sworn.    The  officer  complained  that  the  body  had  been  improperly  removed 
from  the  hospital ;  the  widow  complained  of  the  manner  in  which  she  had  been 
served  with  the  summons  to  the  inquest.    Held,  per  Bowen,  J.,  that  a  fair  report 
of  such  conversation  was  privileged. 

Sheppard  v.  Lloyd,  Daily  Chronicle  for  March  11th,  1882. 
But  no  privilege  attaches  to  the  report  of  unsworn  statements  made  by  a  mere 
bystander  at  an  inquest 

Lynam  v.  Gowvng^  6  L.  R.  Jr.  269. 

An  accurate  transcript  of  the  records  of  a  court  relating 
to  any  judicial  proceeding  is  also  privileged. 

lUuatrations, 

A  calendar  of  prisoners  at  assizes  or  quarter  sessions  or  a  cause  list  is  privileged. 
Per  Rigby,  L.J.,  in 

Ar\drw)$  v.  Nott  B&wer,  (1896)  1  Q.  B.  at  p.  896. 

In  Scotland  there  exists  a  public  register  of  protested  bills  of  exchange,  estab- 
lished by  statute,  and  the  registration  of  such  protests  has  by  statute  the  efifect  of 
a  "  decreet,"  or  final  judgment  of  the  Court  of  Session.     The  contents  of  this 
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register  being  public  property,  the  defendant  published  an  accurate  transcript 
thereof  for  the  benefit  of  merchants.  This  was  held  privilegedi  as  being  but  a 
list  of  judgments  of  the  court 

Fleming  v.  Neioton,  1  H.  L.  C.  363. 
And  so  long  as  the  words  published  by  the  defendant  are  a  correct  copy  of  the 
record  of  the  court,  it  is  immaterial  that  the  record  is  itself  inaccurate,  so  long  as 
the  defendant  is  not  aware  of  such  inaccuracy. 

Awudy  y.  Trade  Auxiliary  Co.,  26  L.  R  Ir.  11,  394. 
But  the  words,  though  correctly  copied  from  the  register,  may  yet  be  pubUshed 
by  the  defendant  at  such  a  time  and  in  such  a  manner  as  to  convey  a  fake  and 
defamatory  meaning  to  his  readers  :  e,g,  where  the  publisher  of  such  a  ''  Black 
list"  left  in  it,  as  a  still  existing  liability,  a  judgment  which  had  been  annulled 
and  satisfied  by  payment,  the  Irish  Court  of  Queen's  Bench  held  that  this 
inaccuracy  destroyed  all  privilege. 

McNaUy  v.  Oldham,  16  Ir.  C.  L.  R.  298 ;  8  L.  T.  604. 
And  see  Jones  v.  McOovem,  Ir.  R.  1  C.  L.  681. 
Cosgrcme  v.  Trade  Auxiliary  Co.,  Ir.  R  8  C.  L.  349. 
So  in  England  : 

WiUiame  v.  Smith,  22  Q.  B.  D.  134;  68  L.  J.  Q.  B.  21 ;  37  W.  R.  93 ; 
59  L.  T.  767 ;  62  J.  P.  82a 
But  this  difficulty  may  be  overcome  by  prefixing  or  appending  a  note  as  was 
done  in  England  in 

Searlee  v.  SearleU,  (1892)  2  Q.  B.  56 ;    61  L.  J.  Q.  B.  673 ;  40  W.  R 
696 ;  66  L.  T.  837 ;  56  J.  P.  789. 
And  Ireland  in 

Coegraive  v.  Trade  Auxiliary  Co,,  Ir.  R  8  C.  L.  349. 
No  privilege  attaches  to  the  publication  of  a  correct  copy  of  an  entry  in  any 
register  or  other  official  document,  which  does  not  relate  to  a  judicial  proceeding, 
even  though  such  register  or  document  is  declared  by  act  of  parliament  to  be  open 
to  the  public 

Beis  v.  Perry,  64  L.  J.  Q.  B.  666 ;  43  W.  R  648 ;  69  J.  P.  308  ;  16  R  427. 

There  are,  however,  two  cases  m  which  reports  of  judicial 
proceedings,  although  fair  and  accurate,  are  not  privileged, 
and  are  indeed  illegal. 

(i)  The  first  is  where  the  court  has  itself  prohibited  the 
pubhcation,  as  it  frequently  did  in  former  days.  ''  Every 
court  has  the  power  of  preventing  the  publication  of  its 
proceedings  pending  Utigation.''  (Per  Turner,  L.J.,  in 
Brook  V.  Evans,  29  L.  J.  Ch.  616  ;  6  Jur.  N.  S.  1025 ;  8 
W.  R.  688.)  But  such  a  prohibition  now  is  rare.  (And 
see  Levy  y.  LawsoUy  E.  B.  &  E.  560 ;   27  L.  J.  Q.  B.  282.) 

(ii)  The  second  is  where  the  subject-matter  of  the  trial 
is  an  obscene  or  blasphemous  libel,  or  where  for  any  other 
reason  the  proceedings  are  unfit  for  publication.     It  is  not 
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justifiable  to  publish  even  a  fair  and  accurate  report  of  such 
proceedings ;  such  a  report  will  be  indictable  as  a  criminal 
libel.     (See  Me  ''Evening  News,''  3  Tunes  L.  R.  255.) 

niustrationa. 

On  the  trial  of  Tbistlewood  and  others  for  treason,  in  1820,  Abbott,  C.  J^ 
announced  in  open  court  that  he  prohibited  the  publication  of  any  of  the  pro- 
ceedings until  the  trial  of  all  the  prisoners  should  be  concluded.  In  spite  of 
this  prohibition  the  Obterver  published  a  report  of  the  trial  of  the  first  two 
prisoners  tried.  The  proprietor  of  the  Observer  was  summoned  for  the  contempt, 
and  fjEkiling  to  appear,  was  fined  ^500. 

R.  V.  Clementy  4  B.  &  Aid.  218  ;  11  Price,  68. 
Richard  Carlile  on  his  trial  read  over  to  the  jury  the  whole  of  Paine's  '*  Age 
of  Reason/'  for  selling  which  he  was  indicted.  After  his  conviction,  his  wife 
published  a  full,  true,  and  accurate  account  of  his  trial,  entitled,  *^  The  Mock 
Trial  of  Mr.  Carlile,''  and  in  so  doing  republished  the  whole  of  the  ^*  Age  of 
Reason"  as  a  part  of  the  proceedings  at  the  trial  Held^  that  the  privilege 
usually  attaching  to  fair  I'eports  of  judicial  proceedings  did  not  extend  to  such 
a  colourable  reproduction  of  a  blasphemous  book;  and  that  it  is  unlawful  to 
publish  even  a  correct  account  of  the  proceedings  in  a  court  of  justice,  if  such  an 
account  contains  matter  of  a  scandalous,  blasphemous,  or  indecent  nature. 

B.  V.  Mary  CarlUe,  (1819)  3  B.  &  Aid.  167.    See  also  the  remarks  of 
Bayley,  J.,  in 

B,  V.  Oreevey,  1  M.  &  S.  281. 
The  Protestant  Electoral  Union  published  a  book,  called  ''The  ConfessioDal 
Unmasked,"  intended  to  show  the  pernicious  influence  exercised  by- the  Roman 
Catholic  priests  in  the  confessional  over  the  minds  and  consciences  of  the  laity. 
This  was  condemned  as  obscene  in  B,  v.  HiMin,  L.  R.  3  Q.  B.  360 ;  37  L.  J.  M  C. 
89;  16  W.  B.  801;  18  L.  T.  395;  11  Cox,  C.  C.  19.  The  Union  thereupon 
issued  an  expurgated  edition,  for  selling  which  one  George  Mackey  was  tried  at 
the  Winchester  Quarter  Sessions  on  October  19th,  1870,  when  Uie  jury,  being 
unable  to  agree  as  to  the  obscenity  of  the  book,  were  discharged  without  giving 
any  verdict  The  Union  thereupon  published ''  A  Report  of  the  Trial  of  Geoige 
Mackey,"  in  which  they  set  out  the  full  text  of  the  second  edition  of  "  The 
Confessional  Unmasked,"  although  it  had  not  been  read  in  open  Court,  but  only 
taken  as  read,  and  certain  passages  in  it  referred  to.  A  police  magistrate 
thereupon  ordered  all  copies  of  this  "  Report  of  the  Trial  of  George  Mackey  " 
to  be  seized  and  destroyed  as  obscene  books.    Hdd^  that  this  decision  was  correct 

BteeUY.  Brannan,  L.  R.  7  C.  P.  261 ;  41  L.  J.  M.  C.  85 ;  20  W.  B. 
607  ;  26  L.  T.  509. 

The  report  must  be  an  impartial  and  accurate  account 
of  what  really  occurred  at  the  trial ;  else  no  privilege  will 
attach.  It  is  the  duty  of  the  judge  to  exclude  irrelevant 
evidence ;  if,  therefore,  such  evidence  be  given  in  court  and 
appear  in  the  report,  this  is  not  the  fault  of  the  reporter. 


INAOCUEACISS.  285 

{Ryalls  V.  Leader,  L.  R  1  Ex.  300 ;  35  L.  J.  Ex.  185 ;  14 
W.  R  838  ;  12  Jur.  N.  S.  503 ;  14  L.  T.  563.)  The  swom 
evidence  of  the  witnesses  should  be  relied  on,  rather  than 
the  speeches  of  advocates.  Counsel  are  frequently  in- 
structed to  open  to  the  jury  facts  which  they  fail  to  prove 
in  evidence.  If  such  an  unsubstantiated  statement  be  re- 
ported at  all,  the  reporter  should  add,  "  but  this  the  plain- 
tiff failed  to  prove : "  but  it  would  be  better  to  avoid  aU 
allusion  to  the  matter.  Especial  care  should  be  taken  to 
report  accurately  the  summing-up  of  the  learned  judge, 
especially  if  the  case  be  of  more  than  transitory  interest. 
In  many  cases  a  report  has  escaped  the  charge  of  par- 
tiality on  the  ground  that  it  contained  an  accurate  report 
of  the  judge's  summing-up  of  the  case  to  the  jury. 
{Milissich  v.  Lloyds,  46  L.  J.  C.  P.  404  ;  36  L.  T.  423 ; 
Chalmers  v.  Payne,  2  C.  M.  &  R  156 ;  5  Tyrw.  766 ;  1 
Gale,  69.) 

Of  course  the  report  need  not  be  verbatim ;  it  may  be 
abridged  or  condensed;  but  it  must  not  be  partial  or 
garbled.  It  need  not  state  all  that  occurred  in  extenso ; 
but  if  it  omit  any  fact  which  would  have  told  in  the  plain- 
tiff's favour,  it  will  be  a  question  for  the  jury  whether  the 
omission  is  material.  Thus,  the  entire  suppression  of  the 
evidence  of  one  witness,  may  render  the  report  unfair. 
{Duncan  v.  Thwaites,  3  B.  &  C.  580  ;  Rumney  v.  Walter,  8 
Times  L.  R  256.)  But  a  report  will  be  privileged  if  it  is 
"  substantially  a  fair  account  of  what  took  place  "  in  court. 
(Per  Lord  Campbell,  C.  J.,  in  Andretos  v.  Chapman,  3  C.  & 
K.  289.)  "  It  is  sufficient  to  publish  a  fair  abstract."  (Per 
Mellish,  L.  J.,  in  Milissich  v.  Lloyds,  46  L.  J.  C.  P.  405  ; 
per  Byles,  J.,  in  Turner  v.  Sullivan  and  others,  6  L.  T. 
130.) 

The  privilege  is  not  confined  to  reports  in  a  newspaper 
or  law  magazine.  It  attaches  equally  to  fair  and  accurate 
reports  issued  for  any  lawful  reason  in  pamphlet  form  or 
in  any  other  fashion.  Though,  of  course,  if  there  be  any 
other  evidence  of  malice,  the  mode  and  extent  of  publi- 
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cation  will  be  taken  into  consideration  with  such  other 
evidence  on  that  issue.  (Milissich  v.  Lloyds^  46  L.  J. 
C.  P.  404 ;  Salmon  v.  Isaac,  20  L.  T.  885 ;  Ridddl  v. 
Clydesdale  Horse  Society,  12  Ct.  of  Session  Cases,  4tli 
Series,  976.) 

Nor  does  it  matter  by  whom  the  report  is  published; 
the  privilege  is  the  same,  as  a  matter  of  law,  for  a  private 
individual  as  for  a  newspaper.  (Per  Brett,  L.  J.,  46  L.  J. 
C.  P.  407.)  "I  do  not  think  the  public  press  has  any 
peculiar  privilege."  (Per  Bramwell,  L.J.,  5  Ex,  D.  56.) 
*/  A  newspaper  has  no  greater  privilege  in  such  a  matter 
than  any  ordinary  person — any  person  is  privileged  in 
publishing  such  a  report  if  he  does  so  merely  to  inform  the 
public."  (Per  Hannen,  J.,  in  Salmon  v.  Isaac,  20  L.  T. 
at  p.  886 ;  and  see  3  Times  L.  R.  245.) 

Illustrations, 

In  a  fonner  action  for  libel  broaght  by  the  plaintiff  the  then  defendant  had 
justified.  The  report  of  this  trial  set  out  the  libel  in  full,  and  gave  the  evidence 
for  the  defendant  on  the  justification,  concluding,  however,  by  stating  that  the 
plaintiff  had  a  verdict  for  £30.  The  jury,  under  the  direction  of  Lord  Abinger, 
took  the  ''bane  *'  and  the  "antidote"  together,  and  found  a  verdict  for  the 
defendant,  on  the  ground  that  the  report  when  taken  altogether  was  not  injur- 
ious to  the  plaintifiL    And  the  court  refused  a  rule  for  a  new  triaL 

Chaimars  v.  Payne,  5  Tyrw.  766;  1  Gale,  69 ;  2  C.  M.  &  R.  166. 

Dicat  V.  Latoton,  ib. 
The  plaintiff  and  M.  were  convicted  of  a  conspiracy  to  extort  money  from  B. ; 
the  report  of  the  trial  stated  that  the  plaintiff  had  written  a  particular  letter, 
which  the  plaintiff  contended  had  not  in  fact  been  written  by  him,  but  by  his 
fellow-conspirator,  M.  Held,  that  as  the  jury  had  convicted  them  of  a  common 
purpose,  and  the  letter  was  written  in  furtherance  of  that  common  purpose  and 
set  out  in  the  indictment  as  an  overt  act  of  the  conspiracy,  it  made  no  difference 
which  of  the  two  wrote  it ;  and  that  the  error,  if  error  it  were,  was  immateriaL 

Rochdale  v.  TarU  and  others,  4  A.  &  E.  lOia 

Alexander  v.  N.  E,  By,  Co,,  6  B.  &  S.  340 ;  34  L.  J.  Q.  B.  162  ;  13 
W.  R.  661  ;  11  Jur.  N.  S.  619. 
A  barrister,  editing  a  book  on  the  Law  of  Attorneys,  referred  to  a  case.  Be 
Blake,  as  reported  in  30  L.  J.  Q.  B.  32,  and  stated  that  Mr.  Blake  was  struck  off 
the  rolls  for  misconduct  He  was  in  fact  only  suspended  for  two  years,  as 
appeared  from  the  Law  Journal  report.  The  publishers  were  held  liable  for 
this  carelessness,  although  of  course  neither  they  nor  the  writer  bore  Mr.  Blake 
any  malice.    Damages  ^100. 

Blake  v.  Stevens  and  others,  4  F.  &  F.  232 ;  11  L.  T.  543. 
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Qwynn  v.  S,  E.  By.  Co.,  18  L.  T.  *I28. 

R.  y.  LofeUd^  2  Barnard.  128. 
A  report  is  not  privileged  which  does  not  give  the  evidence,  bat  merely  sets 
out  the  ciicnmstances  "  as  stated  by  the  counsel "  for  one  party. 

Saunders  v.  MUU,  6  Bing.  213 ;  3  M.  &  P.  520. 

WoodgaU  v.  RidmU,  4  F.  &  F.  202. 
Still  lees  will  it  be  privileged,  if  after  so  stating  the  case  the  only  account 
given  of  the  evidence  is  that  the  witnesses  "  proved  all  that  had  been  stated 
by  the  cocinsel  for  the  prosecution.'* 

Leuns  v.  Walter,  4  B.  &  Aid.  605. 

Flint  V.  Pike,  4  B.  &  Cr.  473  ;  6  D.  A  R.  528. 

Kane  v.  Mulvany,  Jr.  R  2  C.  L.  402. 
The  Morning  Post,  in  reporting  proceedings  taken  against  the  plaintiff  in  the 
Westminster  Police  Court,  stated  that  certain  matters  '^  appeared  from  the  evi- 
dence." No  evidence  had  in  fact  been  given  of  these  matters;  but  they  had 
been  stated  in  the  opening  of  the  solicitor  for  the  prosecution.  Lord  Cole- 
ridge, C.J.,  directed  the  jury  to  find  for  the  defendant  But  the  Divisional 
Court  granted  a  new  trial,  on  the  ground  that  there  was  a  substantial  discre- 
pancy between  the  report  and  what  really  occurred,  and  that  the  question  should 
therefore  have  been  left  to  the  jury  whether  the  report  was  a  fair  one ;  and  this 
decision  was  affirmed  on  appeal. 

Ashmore  v.  Borthvoiek,  49  J.  P.  792 ;  2  Times  L.  R.  113,  209. 
Where  a  report  in  the  Tirties  of  a  preliminary  investigation  before  a  magis- 
trate set  out  at  length  the  opening  of  the  counsel  for  the  prosecution,  but 
entirely  omitted  the  examination  and  cross-examination  of  the  prosecutor,  the 
only  witness,  merely  saying  that  ^'  his  testimony  supported  the  statement  of  his 
counsel,"  the  jury  found  a  verdict  for  the  plaintifif.    Damages  j£10. 

Pinero  v.  GoodXake,  15  L.  T.  676. 
[N.R — ^The  headnote  to  this  case  is  strangely  misleading  :  the  proceedings 
were  not  ex  parte;  the  defendant,  himself  a  solicitor,  was  present  and   cross- 
examined  the  witnesses.    The   important   monosyllable   ''no"  appears  to  be 
omitted  in  the  report  of  the  argument  of  Coleridge,  Q.C.,  p.  677.] 

The  mother  of  a  lady,  who  was  dead  and  buried,  applied  to  the  coroner  on 
affidavits  for  an  order  that  the  body  might  be  exhumed  ;  the  affidavits  imputed 
that  she  had  been  murdered  by  her  husband.  Thereupon  the  coroner  issued  his 
warrant  for  exhumation.  A  newspaper  reported  this  fact,  and  proceeded  to 
state  the  contents  of  these  sffidavits  in  a  sensational  paragraph,  commencing 
"From  inquiries  made  by  our  reporter  it  appears  that  the  deceased,''  &c.  The 
reporter  had  made  no  inquiries  ;  he  had  merely  copied  the  affidavits.  He  was 
convicted  and  fined  £60. 

R  V.  Andrew  Gray,  26  J.  P.  663. 
Where  the  report  of  a  criminal  trial  gave  the  speech  for  the  prosecution,  a 
brief  r^iumS  of  the  speech  of  the  prisoner's  counsel,  who  called  no  witnesses,  and 
the  whole  of  the  Lord  Chief  Baron's  summing  up  in  extento ;  but  it  did  not 
give  the  evidence  except  in  so  far  as  it  was  detailed  in  the  judge's  summing- 
up  ;  Lord  Coleridge,  C.  J.,  held  the  report  necessarily  unfair  because  incomplete, 
and  refused  to  leave  the  question  of  fairness  to  the  jury.  But  the  Court  of 
Appeal  held  that  he  was  wrong  in  so  doing;  that  it  is  sufficient  to  publish  a 
fair  abstract  of  the  trial,  and  that  the  judge's  summing-up  was  presumably  such 
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an  abstract ;  that  the  question  of  fairness  must  be  left  to  the  jnzj^  and  that 
therefore  there  most  be  a  new  trial. 

Maisnek  v.  Llmfdi,  (C.  A.)  46  L.  J.  C.  P.  404 ;  36  L.  T.  423 ;  13  Cox, 
C.  C.  676. 

An  accurate  report  of  a  portion  of  a  judicial  proceeding 
will  still  be  privileged,  if  it  does  not  purport  to  be  a  report 
of  the  whole.  Thus,  where  a  trial  lasts  more  than  one 
day,  reports  published  in  the  newspapers  each  morning 
are  protected.  Where  a  man  publishes  a  portion  only, 
when  it  is  in  his  power  to  publish  the  whole,  this  frag- 
mentary publication  will  be  evidence  of  malice,  if  the  part 
selected  and  published  tell  more  against  the  plaintiff  than 
a  report  of  the  whole  trial  would  have  done,  €.g.  if  the 
opening  speech  of  one  counsel  or  the  evidence  on  one  side 
only  were  published  after  the  trial  was  over.  But  the 
judgment  or  summing-up  of  the  learned  judge  may  always 
be  separately  published ;  for  it  is  a  distinct  part  of  the 
proceedings,  not  affected  by  any  other,  complete  in  itself 
and  fairly  severable  from  the  rest ;  it  is  also  presumably  a 
fair  summary  of  the  whole  proceedings.  (Milissich  v. 
Lloyds,  (C.  A.)  46  L.  J.  C.  P,  404 ;  36  L.  T.  423 ;  13  Cox, 

C.  C.  575.) 

lUv^trations. 

m 

Where  judicial  proceedings  last  more  than  one  day,  and  their  publication  is 

not  expressly  forbidden. by  the  Court,  a  report  published  in  a  newspaper  eveiy 

morning  of  the  proceedings  of  the  preceding  day,  is  privileged,  if  fair  and 

accurate ;  but  aU  comment  on  the  case  must  be  suspended  tiU  the  proceedings 

terminate. 

Lewu  V.  Levy,  E.  B.  &  E.  637;  27  L.  J.  Q.  B.  282  ;  4  Jur.  N.  S.  970. 

The  sentence  of  a  court  martial  may  be  read  at  the  head  of  every  regiment 

Per  Heath,  J.,  in 

Oliver  v.  BefnJtin4ik,  3  Taunt  at  p.  459. 

The  plaintiflf  had  sued  defendants  in  the  Chancery  Division,  and  the  action  was 

dismissed  with  ccftts.    Defendants  thereupon  published ,  in  the  form  of  a  pamphlet, 

a  verbatim  report  of  the  whole  judgment,  taken  from  the  shorthand  writer's  notes, 

but  omitting  aU  the  evidence  and  speeches  on  either  side.    The  jury  having 

n^^tived  malice,  the  Court  of  Appeal  held  the  pamphlet  privil^^ 

MacDougaU  v.  Knight  <k  Son,  (C.  A.)  17  Q.  B.  D.  636 ;  55  L.  J.  Q.  B. 

464  ;  34  W.  B.  727  ;  55  L  T.  274. 

But  now  see  the  report  of  this  case  in  the  House  of  Lords :  14  App.  Cas. 

194  ;  58  L.  J.  Q.  B.  537  ;  38  W.  R.  44 ;  60  L.  T.  762  ;  53  J.  P.  6dL 
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A  weekly  paper  stated,  on  December  Slst,  1884,  that  plaintiff  had  been  brought 
np  at  the  Nottingham  Police  Court  on  the  preceding  Monday  (16th)  and  charged 
with  obtaining  money  on  false  pretences,  and  that  "  a  number  of  other  charges 
will  be  brought  against  him."  It  omitted  all  mention  of  the  fact  that  plaintiff 
had  been  brought  up  again  on  remand  on  the  preceding  Thursday  (18th)  and 
triumphantly  discharged.  The  jury  awarded  the  plaintiff  £45  in  addition  to  the 
£li  which  defendant  had  paid  into  Court  under  Lord  Campbell's  Act 
Grimwade  v.  Dicks  and  others,  2  Times  L.  R.  627. 

Where  the  plaintiff  in  a  trade-mark  case  failed  on  all  points  but  one,  and  after- 
wards published  a  "  caution  *'  to  the  trade,  which  stated  the  effect  of  the  judgment 
accurately  so  far  as  it  was  in  his  favour,  but  omitted  all  allusion  to  the  parts  of 
the  judgment  in  defendants'  favour,  North,  J.,  held  the  report  unfair,  and  granted 
an  injunction  restraining  its  circulation. 

Hayward  db  Co.  v.  Hayward  <b  Sons,  34  Ch.  D.  198 ;  66  L.  J.  Ch.  287  ; 
35  W.  R.  392 ;  55  L.  T.  729. 


The  reporter  must  add  nothing  of  his  own.  He  must 
not  state  his  opinion  of  the  conduct  of  the  parties,  or 
impute  motives  therefor  :  above  all,  he  must  not  insinuate 
that  a  particular  witness  committed  perjury.  This  is  not  a 
report  of  what  occurred  ;  it  is  the  comment  of  the  writer  on 
what  occurred,  and  to  this  no  privilege  attaches.  Often 
no  doubt  comments  may  be  justified  on  another  ground, 
that  they  are  fair  and  bond  fde  criticism  on  a  matter  of 
public  interest,  and  are,  therefore,  not  libellous.  (See  ctnte, 
c.  II.,  pp.  32 — 58.)  But  such  observations,  to  which  quite 
different  considerations  apply,  should  not  be  mixed  up  with 
the  history  of  the  case.  "  If  any  comments  are  made,  they 
should  not  be  made  as  part  of  the,  report.  The  report 
should  be  confined  to  what  takes  place  in  Court,  and  the 
two  things,  report  and  comment,  should  be  kept  separate." 
(Per  Lord  Campbell,  C.  J.,  in  Andrews  v.  Chapman,  3  C.  & 
K.  288.)  And  all  sensational  headings  to  reports  should 
be  avoided. 

IllustrcBtions. 

The  captain  of  a  vessel  was  charged  before  a  magistrate  with  an  indecent  assault 
upon  a  lady  on  board  his  own  ship.  The  defendants  newspaper  published  a 
report  of  the  case,  interspersed  with  comments  which  assumed  the  guilt  of  the 
captain,  commended  the  conduct  of  the  lady,  and  generally  tended  to  inflame  the 
minds  of  the  public  violently  against  the  accused.  Held,  that  no  privilege 
attached  to  such  comments  and  that  the  report  was  neither  fair  nor  dispassionate. 
R.  V.  Fisher  and  others,  2  Camp.  563. 

O.L.S.  U 
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And  Bee  22.  ▼.  Lee^  5  Esp.  123. 
R.  v.  Fleet,  1  B.  &  Aid.  379. 
It  is  libeUous  to  publish  a  highly-coloured  account  of  criminal  pToceedings, 
mixed  with  the  reporter's  own  obeervations  and  conclusions  upon  what  paaeed 
in  court,  headed  '*  Judicial  Delinquency/'  and  containing  an  insinuation  that  tlie 
plaintiff  (''our  hero")  had  committed  perjury  :  and  it  is  no  justification  to  pick 
out  such  parts  of  the  libel  as  contain  an  account  of  the  trial,  and  to  plead  that 
such  parts  are  true  and  accurate,  leaving  the  extraneous  matter  altogether 
unjustified. 

StiUi  v.  NokeSy  7  East,  493 ;  same  case  sttb  nomine  Carr  y.  Jonet,  3 
Smith,  491. 
The  report  of  a  trial  set  out  the  speech  of  the  couneel  for  the  prosecution,  and 
then  added  : — "  The  first  witness  was  R.  P.,  who  proved  all  that  had  been  stated 
by  the  counsel  for  the  prosecution : "  but  owing  to  the  absence  of  a  piece  of 
formal  evidence  in  no  way  bearing  on  the  merits  of  the  case,  **  the  jury,  under 
the  direction  of  the  learned  judge,  were  obliged  to  give  a  verdict  of  acquittal,  to 
the  great  r^;ret  of  a  crowded  court,  on  whom  the  statement  and  the  evidence,  so 
far  as  it  went,  made  a  strong  impression  of  their  guilt."  Held,  that  no  privilege 
applied. 

Lems  V.  Walter,  4  B.  &  Aid.  605. 
Roberts  v.  Brovm,  10  Bing.  519  ;  4  Moo.  &  Sc.  407. 
On  an  examination  into  the  sufficiency  of  sureties  on  an  election  petition,  under 
9  Geo.  lY.  c  22,  s.  7,  affidavits  were  put  in  to  show  that  one  of  them  (the  plaintiff) 
was  embarrassed  in  his  affairs,  and  an  insufficient  surety.  A  newspaper  report  of 
the  examination  proceeded  to  ask  why  the  plaintiff,  being  whoUy  unconnected 
with  the  borough,  should  take  so  much  trouble  about  the  matter.  "  There  can  be 
but  one  answer  to  these  very  natural  and  reasonable  queries,  he  is  hired  for  the 
occasion."  Held,  that  this  question  and  answer  formed  no  part  of  the  report ;  and 
therefore  enjoyed  no  privil^e ;  and  that  it  was  properly  left  to  the  jury  to  say 
whether  they  were  a  fair  and  bond  fide  comment  on  a  matter  of  public  interest  in 
that  borough.    Verdict  for  the  plaintiff.    Damages  ^£100. 

Cooper  V.  Xair«on,  8  A.  &  E.  746  ;  1  W.  W.  &  H.  601 ;  2  Jur.  919 ; 

1  P.  &  D.  15. 

The  Observer  gave  a  true  and  faithful  account  of  some  proceedings  in  the 

Insolvent  Debtors  Court,  but  headed  it  with  the  words  "  Shameful  conduct  of  an 

attorney.''    Held,  that  for  those  words,  as  they  were  not  justified,  the  plaintiff  was 

entitled  to  recover. 

Clement  v.  Lewis,  (Exch.  Ch.)  3  Br.  &  B.  297 ;  3  B.  &  Aid.  702 ;  7 

Moore,  200. 
Bishop  V.  Latimer,  4  L.  T.  775. 
A  paragraph  was  headed  "  An  Honest  Lawyer,*'  and  stated  that  the  plaintiff 
had  been  reprimanded  by  one  of  the  masters  of  the  Queen's  Bench  "  for  what  ia 
called  sharp  practice  in  his  profession."    Held  libellous. 

Boydell  v.  Jones,  4  M.  &  W.  446  ;  1  H.  &  H.  408  ;  7  Dowl.  210. 
Flint  V.  Pike,  4  B.  &  C.  473  ;  6  D.  &  R,  528. 
A  report  of  the  hearing  of  a  charge  of  perjury  before  a  magistrate  was  headed 
*'  Wilful  and  Corrupt  Perjury,"  and  stated  that  the  "  evidence  before  the  magis- 
trate entirely  negatived  the  story  of  the  "  plaintiff.    The  jury  found  a  verdict  for 
the  defendant,  on  the  ground  that  it  was  a  lair  and  correct  report  •, of  what  occurred 
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at  the  hearinc;.    Bat  the  Court  set  aside  the  verdict  on  this  count,  and  entered  a 
verdict  for  the  plaintiff  with  nominal  damages. 

LeiTM  V.  Levy,  E.  B.  &  E.  537  ;  27  L.  J.  Q.  B.  282  ;  4  Jur.  N.  S.  970. 
The  law  is  the  same  in  America. 

Thomas  v.  Croswelly  7  Johns.  (N.  Y.  Supr.  Court)  264. 

Commomcealth  v.  Blanding,  3  Pick.  (20  Mass.)  304. 


The  privilege  attaching  to  fair  and  accurate  reports  may 
be  rebutted  by  proof  of  actual  malice.  Reports  of  judicial 
proceedings  are  not  absolutely  privileged,  by  whomsoever 
published.  {Stevens  v.  Sampson,  5  Ex.  D.  53  ;  49  L.  J. 
Q.  B.  120.)  But  it  is  of  course  very  difficult  to  prove  that 
an  ordinary  newspaper  reporter  has  been  actuated  by 
malice ;  whereas,  if  one  of  the  parties  to  a  cause,  or  his 
solicitor,  wrote  the  report  and  sent  it  to  the  newspapers, 
the  jury  would  probably  start  with  a  presumption  that  the 
report  was  biassed  and  unfair.  (See  the  remarks  of 
Wood,  V.-C,  in  Coleman  v.  West  Hartlepool  Harbour  and 
Railway  Co.,  2  L.  T.  766 ;  8  W.  R  734.) 

lUustrations. 

A  churchwarden  obtained  a  writ  of  prohibition  against  the  Bishop  of  Chichester 
on  an  affidavit  which  falsely  stated  the  facts.  He  immediately  had  the  writ 
tianslated  into  English,  and  dispersed  2,000  copies  of  such  translation  all  over  the 
kingdom,  with  a  title-page  alleging  that  by  sach  writ  *'  the  illegality  of  oaths  is 
declared,'*  which  was  not  the  case.  Held, ''  a  most  seditious  libel." 
Waterfield  v.  Bishop  of  Chichester,  2  Mod.  118. 

Defendant  published,  in  the  form  of  a  circular,  headed  "  Take  Notice.  Im- 
portant to  Farmers,"  a  fairly  accurate  report  of  two  actions  brought  by  the 
plaintiff  in  the  Ashford  County  Court  to  recover  the  price  of  manures  which  he 
had  sold.  These  circulars  were  extensively  distributed  on  market  days  in  the 
home  and  adjoining  counties,  and  plaintifPs  business  consequently  fell  oif.  The 
JQiy  considered  that  the  defendant  published  it  with  a  view  of  injuring  the 
plamtiff.    Damages  ^287. 

Salmon  v.  IsaaCy  20  L.  T.  886. 

In  a  County  Court  action,  Nettle/old  v.  Frdcher,  the  defendant,  a  solicitor, 
sippeared  for  Nettlefold,  and  commented  severely  on  the  conduct  of  the  plaintiff, 
who  was  Fulcher's  agent  and  debt  collector.  The  defendant  sent  to  the  local 
newspapers  a  report  of  the  case,  which  the  jary  found  ''was  in  substance  a  fair 
report ; "  but  they  also  found  that  "  it  was  sent  with  a  certain  amount  of  malice  " 
Verdict  for  the  plaintiff.  Damages  40s,  On  appeal  it  was  argued  that  the  defen- 
dant was  entitled  to  judgment  on  the  tirst  finding  of  the  jury,  and  that  the  motive 
which  the  defendant  had  in  sending  the  report  was  immaterial.    But  the  Court  of 

U  2 
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Appeal  held  that  Cockburn,  C.J.,  was  right  in  dlrectiag  jadgment  to  be  eatered 
for  the  plaintiff. 

Stevens  v.  Sampson^  5  Ex.  D.  53  ;  49  L.  J.  Q.  B.  120  ;  28   W.   R  87; 
41  L.  T.  782. 

Plaintiff  brought  an  action  against  defendant,  and  applied  for  an  injunction. 
Defendant  applied  at  the  same  time  for  a  receiver,  which  was  refused.  There- 
upon defendant  said  that  he  would  ^'make  it  d d  hot  for  Dodson,^  and 

inserted  in  a  newspaper  he  owned  a  report  of  the  application,  setting  out  all  hi^ 
own  counsel  had  said  against  the  plaintiff's  solvency,  &c.  at  full  length,  bat 
omitting  all  mention  of  plaintiff's  affidavit  Heldj  ample  evidence  of  malice. 
Damages  ;£250. 

Dodson  V.  Oweiif  2  Times  L.  R.  111. 

The  defendants  presented  a  petition  in  the  Croydon  County  Court  to  adjudicate 
the  plaintiff  a  bankrupt,  and  to  set  aside  a  bill  of  sale  which  they  allied  to  be 
fraudulent.  The  County  Court  judge  heard  the  case  in  his  own  room,  where  no 
reporters  were  present,  and  decided  that  the  bill  of  sale  was  fraudulent.  After 
the  case  was  over,  the  defendants  sent  for  a  reporter  to  the  Greyhound  Hotel,  and 
gave  him  an  account  of  the  proceedings  before  the  County  Court  judge,  hoai 
which  he  drew  up  a  report,  which  appeared  in  several  papers.  The  jury  found 
that  the  report  was  "  fair  as  far  as  it  went ; "  but  it  did  not  state  the  fact  that  the 
plaintiff  had  announced  his  intention  to  appeal  Heldy  that  neither  this  omiadon, 
nor  the  &ct  that  the  report  was  furnished  by  one  of  the  parties,  instead  of  being 
taken  by  the  reporter  in  the  usual  way,  was,  by  itself,  sufficient  to  destroy  the 
privilege  attaching  to  all  fair  reports  of  legal  proceedings.  (Per  Cockbum,  C.J., 
at  Nisi  Prius,  Myers  v.  Defrtes,  Times,  July  23rd,  1877.)  But  the  jury  bein;; 
satisfied  from  the  whole  circumstances  that  the  defendants  furnished  the  report 
with  the  express  intention  of  injuring  the  plaintiff,  gave  the  plaintiff  £2S0 
damages  on  the  first  trial,  and  one  farthing  damages  on  the  second. 

Myers  v.  Defries,  4  Ex.  D.  176  ;  5  Ex.  D.  15,  180 ;  48  L.  J.  Ex.  446 ; 

28  W.  R  406  ;  40  L.  T.  795  ;  41  L.  T.  659. 
And  see  Saxhy  v.  Easlerbrook^  3  C.  P.  D.  339  ;  27  W.  R.  18& 

Hence  in  these  cases  there  may  be  two  distinct  questions  for  the 
jury  : — (i.)  Is  the  report  fair  and  accurate  ?  If  so,  it  is  pmnd  facie 
privileged ;  if  not,  verdict  for  the  plaintiff,  (ii.)  Was  the  report, 
though  fair  and  accurate,  published  maliciously  ?  Was  it  published 
solely  to  afford  information  to  the  public  and  for  the  benefit  of 
society,  without  any  reference  to  the  individuals  concerned ;  or  was 
it  published  with  the  malicious  intention  of  injuring  the  reputatiou 
of  the  plaintiff?  The  second  question  only  arises  when  the  first  has 
been  already  answered  in  the  affirmative. 

And,  of  course,  there  is  in  each  case  the  previous  question  for  the 
judge,  "Is  there  any  evidence  to  go  to  the  jury  of  inaccuracy  or  ot 
malice  ? "  Where  there  is  no  suggestion  of  malice  and  no  evideoet) 
on  which  a  reasonable  man  could  find  that  the  report  is  not  absolutely 
fair,  the  judge  should  stop  the  case  and  direct  a  verdict  for  the 
defendant :  e,g,  where  the  report  is  verbatim  or  nearly  so ;  or  corre*' 
spends  in  all  material  particulars  with  a  report  taken  by  an  impartial 
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shorthand  writer.  (Per  Brett,  L.J.,  in  Milisaich  v.  Lloyds,  46  L.  J. 
C.  P.  407.)  But  if  anything  be  omitted  in  the  report  which  could 
make  any  appreciable  difference  in  the  plaintiff's  favour,  or  anything 
erroneously  inserted  which  could  conceivably  tell  against  him,  then  it 
is  a  question  for  the  jury  whether  such  deviation  from  absolute  accu- 
racy makes  the  report  unfair;  and  the  judge  at  Nisi  Prius  should  not 
direct  a  verdict  for  either  party.  {Risk  AUah  Bey  v.  Wkitehurat 
and  others,  18  L.  T.  615 ;  Street  v.  Licensed  Victuallers*  Society, 
22  W.  R.  553 ;  Ashmore  v.  BoHhxvick,  49  J.  P.  792 ;  2  Times  L.  R. 
113,  209  ;  ante,  p.  287.) 

The  jury  in  considering  the  question  should  not  dwell  too  much 
on  isolated  passages :  they  should  consider  the  report  as  a  whole. 
They  should  ask  themselves  what  impression  would  be  made  on  the 
mind  of  an  unprejudiced  reader  who  reads  the  repoi-t  straight 
through,  knowing  nothing  about  the  case  beforehand.  Slight  errors 
may  easily  occur ;  and  if  such  errors  do  not  substantially  alter  the 
impression  of  the  matter  which  the  ordinary  reader  would  receive, 
the  jury  should  find  for  the  defendant.  {Stockdale  v.  Tarte  and 
others,  4  A.  &  E.  1016 ;  ante,  p.  286.)  If,  however,  there  is  a 
substantial  misstatement  of  any  material  fact,  and  such  misstate- 
ment is  prejudicial  to  the  reputation  of  the  plaintiff,  then  the  report 
is  imfair  and  inaccui*ate,  and  the  jury  should  find  for  the  plaintiff. 

The  common  law  on  this  subject  being  thus  clear  and 
satisfactory,  the  Legislature  has  thought  fit  to  include  in 
the  Law  of  Libel  Amendment  Act,  1888,  the  following 
provision  (51  &  52  Vict.  c.  64,  s.  3)  : — "  A  fair  and  accu- 
rate report  in  any  newspaper  of  proceedings  publicly  heard 
before  any  court  exercising  judicial  authority  shall,  if  pub- 
lished contemporaneously  with  such  proceedings,  be  privi- 
leged :  provided  that  nothing  in  this  section  shall  authorise 
the  publication  of  any  blasphemous  or  indecent  matter." 

This  section  was,  no  doubt,  introduced  into  the  bill  with  the 
intention  of  giving  to  reports  which  appear  in  newspapers,  a  higher 
and  better  position  than  those  prepared  by  the  rest  of  the  public. 
But  this  object  has  not  been  attained.  Fair  and  accurate  i*eports  of 
jadicial  proceedings,  whether  published  in  a  newspaper  or  not,  were' 
already  privileged  at  common  law;  and  I  cannot  beUeve  that  this 
section  creates  any  absolute  privilege ;  a  privilege,  that  is,  which  is 
not  destroyed  by  clear  proof  of  express  malice.    There  is  no  public 
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interest  which  requires  that  such  an  absohite  immunity  should  be 
extended  to  newspaper  reports.  Nor  wiiL  such  an  immunity  be 
inferred  from  the  mere  absence  of  the  words  which  are  to  be  found 
in  the  next  section :  "  unless  it  shall  be  proved  that  such  report  was 
published  maliciously."  Besides,  we  know  that  in  the  bill,  as 
originally  introduced,  this  section  ran  as  follows: — ''A  fair  and 
accurate  report  published  in  any  newspaper  of  proceedings  of  and  in 
any  court  exercising  judicial  authority  shall  be  absolutely  privi- 
leged." But  the  section  was  so  modified  in  Committee  as  to  defeat 
the  whole  object  of  the  clause ;  the  words  "  publicly  heard  "  and  "  if 
published  contemporaneously  with  such  proceedings"  were  intro- 
duced, and  the  word  "  absolutely  "  omitted,  with  the  full  consent  and 
approval  of  the  member  in  charge  of  the  bill.  See  also  the  dictuvh 
of  Kekewich,  J.,  io  Re  The  Pall  Mall  Gazette,  11  Times  L.  R  at 
p.  123. 

The  clause  was  thus  rendered  obscure,  if  not  meaningless.  It  will 
be  for  learned  judges  hereafter  to  define  its  precise  meaning  and 
effect.  But  I  venture  to  suggest  that,  while  it  creates  no  new 
privilege,  it  certainly  does  not  destroy  or  restrict  any  pre-existing 
privilege.  The  section  cannot  mean  that  only  reports  in  newspapers 
are  privileged.  Any  report  which  would  have  been  privileged  before 
is  surely  privileged  still.  It  would  require  clearer  and  stronger 
words  to  restrict  a  right  which  every  citizen  possesses  at  common 
law.  We  ai'e  thus  driven  to  the  conclusion  that  the  section  as  it 
now  stands  in  no  way  alters  the  common  law — that  it  is  merely  an 
attempt  to  declare  the  law  as  it  existed  before  the  Act  was  passed. 
If  so,  it  is  not  a  wholly  successful  attempt.  It  does  not  adequately 
state  the  privilege  already  attaching  to  newspaper  reports  of  judicial 
proceedings.  The  words  "  publicly  heard "  should  not  have  been 
inserted ;  so  long  as  the  court  is  acting  judicially,  its  proceedings 
may  be  published,  although  none  of  the  general  public  were  actually 
present  in  the  room.  It  is  enough  if  the  public  had  a  right  to  be 
present.  (Smith  v.  Scott,  2  C.  &  K  580.)  Again,  the  words  *if 
published  contemporaneously  with  such  proceedings  "  ai'e  embarrass- 
ing :  as  a  report  of  a  celebrated  trial  published,  without  malice,  many 
months  after  the  proceedings,  e,g,  in  the  Annual  Register,  would  be 
privileged.  The  omission  of  the  word  "  seditious  "  in  the  concluding 
proviso  is  also  unfortunate,  if  the  section  was  in  any  way  intended  to 
express  the  whole  lawon  the  subject.  In  short,  this  section  is,  in 
my  opinion,  a  blemish  on  an  otherwise  useful  Act. 
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(ii)  Reports  of  Parlianaentary  Proceedings. 

Every  fair  and  accurate  report  of  any  proceeding  in 
either  House  of  Parliament,  or  in  any  committee  thereof, 
is  privileged,  even  though  it  contain  matter  defamatory  of 
an  individual. 

The  analogy  between  such  reports  and  those  of  legal 
proceedings  is  complete.  Whatever  would  deprive  a  report 
of  a  trial  of  immunity,  will  equally  deprive  a  report  of 
parliamentary  proceedings  of  all  privilege. 

There  was  for  a  long  time  great  doubt  on  this  subject,  but  the  law 
is  now  clearly  and  most  satisfactorily  settled  by  the  decision  in  Wason 
V.  Walter,  L.  R  4  Q.  B.  73 ;  38  L.  J.  Q.  B.  34 ;  17  W.  R  169 ;  19 
L.  T.  409.  Such  doubt  was  caused  by  the  fact  that  there  were 
Standing  Orders  of  both  Houses  of  Parliament  prohibiting  such 
publications ;  and  it  was  argued  with  some  force  that  no  privilege 
could  attach  to  any  report  which  was  published  in  contravention  of 
such  Standing  Orders,  and  was  therefore  in  itself  a  contempt  of  the 
House.  We  have  seen  {arvte,  p.  283)  that  when  a  learned  judge 
expressly  prohibits  the  publication  of  the  proceedings  before  him, 
any  report  of  them  is  a  contempt  and  wholly  unprivileged.  (i2.  v. 
Clement,  4  B.  &  Aid.  218.)  And  the  earliest  reports  of  parlia- 
mentary proceedings  were  only  published  in  fear  and  trembling  as 
"  Debates  in  the  Senate  of  Lilliput,"  with  the  names  of  the  speakers 
disguised.  And  even  for  such  reports  Cave,  the  editor  of  the 
0entleman*8  Magazine,  was  cited  before  the  House  of  Lords  for 
breach  of  privilege  (April,  1747) ;  and  Johnson's  pen  ceased  to 
indite  ponderous  speeches  for  "Whig  dogs."  But  in  1749,  Cave 
began  again,  and  his  reports  now  took  the  form  of  letters  from  an 
M.P.  to  a  friend  in  the  comntry.  After  1752  they  w.ere  avowedly 
printed  as  reports ;  but  still  only  the  initials  of  the  speakers  were 
given.  As  late  as  1801  the  printer  and  publisher  of  the  Morning 
Herald  were  committed  to  the  custody  of  Black  Rod,  for  publishing 
an  account  of  a  debate  in  the  House  of  Lords;  but  then  such 
account  was  expressly  declared  to  be  "  a  scandalous  misrepresenta- 
tion" of  what  had  really  occurred.  And  now  such  Standing  Orders 
are  quite  obsolete. 

A  speech  made  by  a  member  of  Parliament  in  the  House 
is  of  course  absolutely  privileged.  If  he  subsequently  causes 
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his  speech  to  be  printed,  and  circulates  it  privately  among 
his  constituents,  bond  Jide  for  their  information  on  any 
matter  of  general  or  local  interest,  a  qualified  privilege 
would  attach  to  such  report :  [although  such  publication  is 
expressly  forbidden  by  an  obsolete  order  of  the  House  of 
Commons,  passed  in  1641,  and  still  a  Standing  Order  of 
the  House  ;  2  Commons'  Journal,  209].  (Per  Lord  Camp- 
bell, C.J.,  and  Crompton,  J.,  in  Davison  v.  Duncan^  7  E.  & 
B.  233  ;  26  L.  J.  Q.  B.  107 ;  andCockburn,  C.J.,in  Wasm 
V.  Walter,  L.  R  4  Q.  B.  95 ;  38  L.  J.  Q.  B.  42  ;  19  L.  T. 
416.)  But  if  a  member  of  Parliament  publishes  his  speech 
to  all  the  world,  with  the  malicious  intention  of  injuring 
the  plaintiff,  he  will  be  liable  both  civilly  and  criminally. 
(-R.  V.  Lord  Abingdon^  1  Esp.  226 ;  R.  v.  Creevey,  1  M.  & 
S.  273.)     ■ 

RlustratioTis, 

The  defendant  published  the  report  of  the  select  committee  of  the  House  of 
Commons,  which  contained  a  paragraph  charging  an  individual  with  holding 
views  hostile  to  the  Government.  But  the  Court  refused  to  grant  a  criminal 
information,  on  the  express  ground  that  the  publication  was  a  true  copj  of  a 
proceeding  in  Parliament 

R,  V.  WrigU,  (1799)  8  T.  R.  293. 

The  plaintiff  induced  Earl  Russell  to  present  a  petition  to  the  House  of 
Lords,  charging  a  high  judicial  officer  with  having  suppressed  evidence  before 
an  election  committee  some  thirty  years  previously.  The  charge  was  shown 
to  be  wholly  unfounded,  and  the  conduct  of  the  plaintiff  in  presenting  such  a 
petition  was  severely  commented  on  by  the  Earl  of  Derby  and  others  in  the 
debate  which  followed.  The  plaintiff  sued  the  proprietor  of  the  Tinus  for 
reporting  this  debate.  Cockbum,  C.  J.,  directed  the  jury,  that  if  they  were 
satisfied  that  the  report  was  faithful  and  correct,  it  was  in  point  of  law  a 
privileged  communication ;  and  the  Court  of  Queen's  Bench  subsequently 
discharged  a  rule  nid  which  had  been  obtained  for  a  new  trial  on  the  ground 
of  misdirection. 

Woion  V.  Walter,  L.  K  4  Q.  B.  73;  8  B.  &  S.  671 ;  38  L.  J.  Q.  B. 
34;  17  W.  R.  169  ;  19  L.  T.  409. 

The  proceedings  of  any  committee  of  the  House  of  Lords  may  be  reported 
and  commented  on. 

Kaiie  V.  Mulvany,  Ir.  R.  2  C.  L.  402. 
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(iii)  Reports  of  Public  Meetings. 

By  the  Law  of  Libel  Amendment  Act,  1888  (51  &  52 
Vict.  c.  64),  s.  4,  *'  A  fair  and  accurate  report  published  in 
any  newspaper  of  the  proceedings  of  a  public  meeting,  or 
(except  where  neither  the  public  nor  any  newspaper 
reporter  is  admitted)  of  any  meeting  of  a  vestry,  town 
coxmcil,  school  board,  board  of  guardians,  board  or  local 
authority  formed  or  constituted  under  the  provisions  of  any 
Act  of  Parliament,  or  of  any  committee  appointed  by  any 
of  the  above-mentioned  bodies,  or  of  any  meeting  of  any 
commissioners  authorized  to  act  by  letters  patent,  Act  of 
Parliament,  warrant  under  the  Royal  Sign  Manual,  or 
other  lawful  warrant  or  authority,  select  committees  of 
either  House  of  Parliament,  justices  of  the  peace  in  quarter 
sessions  assembled  for  administrative  or  deliberative  pur- 
poses, and  *  the  publication  at  the  request  of  any  Govern- 
ment office  or  department,  officer  of  state,  commissioner  of 
police,  or  chief  constable,  of  any  notice  or  report  issued  by 
them  for  the  information  of  the  public,  shall  be  privileged, 
unless  it  shall  be  proved  that  such  report  or  publication 
was  published  or  made  maliciously  :  Provided  that  nothing 
in  this  section  shall  authorise  the  publication  of  any  blas- 
phemous or  indecent  matter  :  Provided  also,  that  the  pro- 
tection intended  to  be  afforded  by  this  section  shall  not  be 
available  as  a  defence  in  any  proceedings  if  it  shall  be 
proved  that  the  defendant  has  been  requested  to  insert  in 
the  newspaper  in  which  the  report  or  other  publication 
complained  of  appeared  a  reasonable  letter  or  statement  by 
way  of  contradiction  or  explanation  of  such  report  or  other 
publication,  and  has  refused  or  neglected  to  insert  the 
same :  Provided  further,  that  nothing  in  this  section  con- 
tained shall  be  deemed  or  construed  to  limit  or  abridge 
any  privilege  now  by  law  existing,  or  to  protect  the  pub- 

*  These  words  were  inserted  in  consequence  of  the  case  of  Murray  v.  Wright^ 
3  Times  L.  B.  15. 


298  PRIVILEGED   REPORTS. 

lication  of  any  matter   not    of  public   concern,  and  the 
publication  of  which  is  not  for  the  public  benefit. 

For  the  purposes  of  this  section  "  public  meeting  "  shall 
mean  any  meeting  hondjide  and  lawfully  held  for  a  lawful 
purpose,  and  for  the  furtherance  or  discussion  of  any  matter 
of  public  concern,  whether  the  admission  thereto  be  general 
or  restricted." 

A  similar  provision  was  contained  in  the  ^  Newspaper 
Libel  and  Registration  Act,  1881.  (44  &  45  Vict.  c.  60, 
s.  2,  post,  p.  743.)  It  was  felt  that  the  common  law 
pressed  too  severely  upon  newspaper  editors  and  proprie- 
tors, who  in  the  ordinary  course  of  their  business  had  pre- 
sented to  the  public  a  full,  true,  and  impartial  account  of 
what  had  really  taken  place  at  a  public  meeting,  consider- 
ing  no  doubt  that  thereby  they  were  merely  doing  their 
duty,  and  then  found  that  they  were  Hable  to  pay  damages 
for  Ubel,  because  some  speaker  at  the  meeting  had  uttered 
a  slander  which  had  been  reported  in  their  columns.  But 
the  privilege  conferred  by  the  earlier  Act  was  so  cautiously 
guarded  that  it  was  of  little  assistance  to  the  newspapers. 
The  section  was  therefore  repealed  by  s.  2  of  the  Act  of 
1888,  and  the  above  provision  instituted.  For  a  ftuiiher 
history  of  these  two  important  measures,  see  Appendix  B., 
post^  p.  719. 

The  new  provision  undoubtedly  affords  more  ample  pro- 
tection to  the  press.  It  greatly  enlarges  the  number  of 
meetings  whose  proceedings  may  be  reported ;  it  permits 
the  publication  of  police  notices  and  other  official  announce- 
ments. But  it  still  leaves  it  the  duty  of  the  editor  of  every 
newspaper  to  edit  all  reports  of  public  meetings,  and  excise 
all  defamatory  matter  that  is  "  not  of  pubUc  concern,  and 
the  publication  of  which  is  not  for  the  public  benefit.  ** 

And  surely  this  is  right  For  unless  there  be  some  advantage  to 
the  public  countervailing  the  injury  done  to  the  individual  libelled, 
there  can  be  no  reason  for  depriving  the  latter  of  his  right  of  action 
against  the  newspaper.  The  original  slander  may  not  be  actionable 
per  86,  or  the  occasion  may  be  privileged,  so  that  no  action  lies 
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against  the  speaker.     But  whether  that  be  so  or  not,  it  is  the 

republication   in  the  newspaper  which  does  real  and   permanent 

injury  to  the  reputation  of   the    plaintiff.    The  consequences  of 

reproducing  in  the  papers  calumnies  uttered  at  a  public  meeting 

are  most  serious.     The  meeting  may  have  been  thinly  attended,  or 

the  audience  may  have  known  that  the  speaker  was  not  worthy  of 

credit    But  it  would  be  a  terrible  thing  for  the  person  defamed  if 

such  words  could  be  printed  and  published  to  all  the  world,  merely 

because  they  were   uttered   under  such  circumstances  at  such  a 

meeting.     Charges  recklessly  made  in  the  excitement  of  the  moment 

will   thus    be   diffused   throughout   the   country,   and   will   remain 

recorded  in  a  permanent  form  against  a  perfectly  innocent  person. 

No  one  can  tell  into  whose  hands  a  copy  of  that  newspaper  may 

come.     Moreover,  additional  importance  and  weight  is  given  to  such 

a  calumny  by  its  republication  in  the  columns  of  a  respectable  paper. 

Many  people  will  believe  it  merely  because  it  is  in  print.     There  is 

in  fact  an  immense  difference  between  the  injury  done  by  such  a 

slander  and  that  caused  by  its  extended  circulation  by  the  press. 

See  the  remarks  of  Lord  Campbell  in  Davison  v.  Duncan,  7  E.  &  B. 

231;  26  L.  J.  Q.  B.  106;  3  Jur.  N.  S.  613;  5  W.  K  253;  28  L.  T. 

(Old  S.)  265 ;  and  of  Best,  C. J.,  in  De  Crespigny  v.  WeUesley,  5 

Bing.  402—406,  cited  post,  p.  340.     Where,  however,  the  matter  is 

one  of  public  concern,  and  the  publication  of  the  libellous  words  is 

for  the  public  benefit,  there  the  interests  of  the  individual  must 

yield  to  those  of  the  public. 

I  proceed  to  examine  the  provisions  of  this  section  in  detail.  The 
word  "newspaper"  is  expressly  defined  in  section  1  of  the  Act  of 
1881,  see  post,  p.  742. 

(a)  Public  Meeting, 

A  "public  meeting"  is  expressly  defined  for  the  purposes  of  this 
section  as  "any  meeting  bonA  fide,  and  lawfully  held  for  a  lawful 
purpose,  and  for  the  furtherance  or  discussion  of  any  matter  of  public 
coDcern,  whether  the  admission  thereto  be  general  or  restricted," 
It  seems,  at  first  sight,  a  contradiction  in  terms  to  speak  of  a  public 
meeting  to  which  admission  is  restricted.  But  I  think  the  legis- 
lature intended  to  include  meetings  of  any  specific  class  or  portion 
of  the  public ;  e.g.  of  the  electors  of  a  certain  borough,  or  the  rate- 
payers of  a  specified  ward  or  parish ;  and  also,  perhaps,  any  meeting 
which  was  open  to  the  public  on  payment  of  a  small  charge  for 
admission. 
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Illustrations. 

It  was  held  by  Wills,  J.,  at  Bristol  Spring  Assizes,  1894,  that  the  oidinarf 
Sunday  service  at  a  congregational  chapel  was  not  a  public  meeting  within  this 
section,  although  the  chapel  was  necessazily  open  to  the  public 

Chaloner  v.  Lantdoum  &  Sons^  (1894)  10  Times  L.  B.  290. 

It  is  submitted  that  meetings  of  the  creditors  of  a  bankrupt,  or  of  the  share- 
holders in  a  company  or  of  the  subscribers  to  a  particular  charity,  are  not  **  public 
meetings,^'  and  that  the  proceedings  thereat  cannot  be  reported  without  risk. 

It  is  submitted  that  a  meeting  to  which  admission  is  by  ticket  only,  is  not 
^'a  public  meeting,"  imless  a  ticket  can  be  procured  without  difficulty  by  any 
one  who  applies  for  it,  and  who  is  willing  to  pay  the  price,  if  any,  charged 
for  it 


(b)  Hddfai'  a  Lawful  Purpose, 

Next,  the  defendant  must  show  that  the  meeting  "was  bondjlds 
and  lawfully  held  for  a  lawful  purpose."  Seditious  or  illegal  meetings 
must  not  be  reported,  apparently.  The  place  fixed  for  the  meeting 
may  render  it  illegal,  e.g.,  where  a  meeting  is  advertised  to  take  phu» 
in  Trafalgar  Square  in  defiance  of  the  authorities,  or  at  Westminster 
in  violation  of  the  Acts  against  tumultuously  petitioning  Parliament. 
(13  Car.  II.  c.  5 ;  1  Will.  &  M,  sess.  2,  c.  2 ;  and  67  Geo.  IIL  c,  19, 
8.  23.)  Again,  the  manner  of  holding  the  meeting  may  render  it  an 
unlawful  meeting.  Thus,  any  assembly  is  unlawful  which  meets  under 
circumstances  likely  to  endanger  the  peace  of  the  neighbourhood  > 
and,  in  order  to  decide  whether  an  assembly  is  or  is  not  unlawful,  the 
jury  may  take  into  consideration  the  tumultuous  way  in  which  the 
meeting  assembled,  the  hour  at  which  it  met,  the  excitement  which 
prevailed  at  it,  the  inscriptions  and  devices  on  banners  and  flags  dis- 
played, the  language  used  by  the  persons  assembled,  and  by  those 
who  addressed  them,  and  even  what  the  chairman  of  this  meeting 
said  and  did  at  a  previous  meeting,  convened  for  a  pui-pose  avowedly 
similar.  (iJ.  v.  Hunt  and  others,  3  B.  &  Aid.  566.)  But  the  cir- 
cumstances must  be  such  as  would  alarm,  not  foolish  or  timid  persons 
only,  but  also  persons  of  reasonable  firmness  and  courage.  (i2.  v. 
Vincent,  9  C.  &  P.  91, 109.) 

IllvMrations, 

Meetings  which  are  convened  for  the  bond  fide  purpose  of  reforming  ova  laws 
by  petitioning  parliament,  or  by  other  lawful  means,  are  not  seditious ;  but  when- 
ever persons  assemble  to  bring  the  constitution  into  contempt,  and  to  excite 
discontent  and  disaffection  against  the  king's  government,  it  is  an  illegal  meeting. 

Redford  v.  BirUy,  3  Stark,  at  p.  103. 

R,  V.  Sullivan,  11  Cox,  C.  C.  44. 

R,  V.  Bums  and  others,  16  Cox,  C.  C.  355. 
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So,  if  persons  meet  for  a  purpose  which,  if  executed,  would  make  them  rioters, 
but  separate  without  carrying  their  purpose  into  effect,  this  is  an  unlawful 
assemblj,  though  they  have  done  nothing. 

R.  V.  Birt  and  others,  5  C.  &  P.  154. 
A  meeting  called  "  to  adopt  preparatory  measures  for  holding  a  national  con- 
vention "  was  held  an  illegal  meeting  in 
R,  V.  Funey,  6  C.  &  P.  81. 
A  procession  with  banners  is  not  necessarily  unlawful,  even  though  it  result 
in  a  breach  of  the  peace;  and,  where  the  promoters  of  a  meeting  assemble 
with  a  lawful  purpose,  and  with  no  intention  of  carrying  out  such  purpose  in 
any  unlawful  manner,  the  fact  that  they  know  that  their  meeting  will  be  opposed, 
and  have  good  reason  to  suppose  that  a  breach  of  the  peace  will  be  committed 
by  their  opponents,  does  not  make  their  meeting  unlawful 

BeaUy  and  others  v.  Gillhanks,  9  Q.  B.  D.  308;  51  L.  J.  M.  C.  117 ; 

31  W.  R.  276 ;  47  L.  T.  194 ;  46  J.  P.  789 ;  15  Cox,  C.  C.  138. 
R,  V.  Clarks(m,  66  L.  T.  297 ;  56  J.  P.  376 ;  17  Cox,  C.  C.  483. 
But  see  (yXelly  v.  Harvey,  16  Cox,  C.  C.  435. 
By  section  7  of  the  50  &  51  Vict  c.  20,  it  was  made  a  criminal  offence  for 
any  one  to  publish  any  notice  of  the  calling  together  of  a  meeting  of  certain 
prohibited  associations  or  any  notice  of  the  proceedings  at  such  meeting. 
See  R  V.  Sullivan,  (1887)  20  L.  R.  Ir.  660;  16  Cox,  C.  C.  347. 


(c)  The  Report  muat  he  Fair  and  Accurate. 

This  the  defendant  must  prove.  It  is  not  necessary  that  the 
report  should  be  verbatim;  nor  is  absolute  accuracy  essential  so 
long  as  the  report  is  substantially  correct  A  few  slight  accidental 
errors  will  not  destroy  the  privilege,  provided  the  whole  report,  as 
published,  produces  materially  the  same  effect  on  the  mind  of  the 
reader  as  an  absolutely  correct  report  would  have  done.  ''  It  is  not 
to  be  expected  that  in  discharging  this  duty  of  a  public  journalist  he 
will  always  be  infallible,"  says  Cockbum,  C.J.,  in  Woodgate  v. 
Ridout,  4  F.  &  F.  at  p.  217. 

(d)  And  not  Published  or  made  Maliciously. 

The  privilege  created  by  this  section  is  only  qualified,  not 
absolute.  It  will  be  for  the  plaintiff  to  prove  that  the  report  or 
publication  was  published  or  made  maliciously. 

(e)  A  Reasonable  Letter  must  be  Inserted. 

If  the  defendant  is  requested  to  insert  in  his  paper  a  reasonable 
letter  or  statement  of  explanation  or  contradiction,  and  refuses  to  do 
80,  the  privilege  is  lost.  The  Legislature,  I  presume,  regarded  such  a 
refusal  as  cogent  evidence  of  malice.    If  so,  this  clause  was  perhaps 


i 
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not  strictly  necessary,  as  the  section  has  already  provided  that  the 
report  must  not  be  "  published  or  made  maliciously."  The  presence 
of  this  express  proviso,  however,  settles  the  matter  beyond  doubt.  If 
there  be  such  a  refusal,  the  case  is  outside  the  section,  and  no  question 
can  be  left  to  the  jury  as  to  malice  or  no  malice. 

Otherwise  it  is  but  a  poor  satisfaction  to  a  plaintiff  to  allow  him  to 
write  '*  a  reasonable  letter  of  contradiction."  Many  who  read  the 
report  will  not  read  the  plaintiff's  letter,  and  those  who  do  probably 
will  not  believe  it ;  they  will  say :  **  Oh,  of  course,  he  denies  it"  It 
will  often  be  difficult,  too,  for  the  defendant  to  decide  what  is  and 
what  is  not  ''  a  reasonable  letter."  By  inserting  what  the  plaintiff 
has  written,  he  may  expose  himself  to  proceedings  by  some  one  else. 
And  then  the  speaker  at  the  meeting,  or  some  friend  of  his,  will  be 
sure  to  write  a  letter  in  reply  to  the  plaintiff's,  re-asserting  the  troth 
of  the  original  charge,  and  probably  adding  a  judicious  selection  of 
fresh  accusations,  and  this  letter  also  the  editor  will  be  bound  in  fair- 
uess  to  insert.  And  thus  will  arise  a  newspaper  warfare  which  will 
only  prolong  and  aggravate  the  mischief  caused  by  the  report. 

(f)  Tlte  Matter  complained  of  must  be  of  Public  Concern,  and 

its  Publication  for  the  Pvhlic  Benefit. 

This  is  a  most  impoilant  safeguard.  Not  all  the  proceedings  at  a 
public  meeting  can  be  reported  without  risk.  It  is  not  enough  for 
the  defendant  to  show  that  the  meeting  was  such  that  some  reports 
of  it  were  for  the  public  benefit ;  he  must  establish  a  privilege  for 
the  very  words  complained  of  by  the  plaintiff  The  section  does  not 
protect  the  publication  of  any  matter  which  is  not  of  public  concern, 
and  the  publication  of  which  is  not  for  the  public  benefit. 

It  will  be  noticed  that  a  new  phrase  is  introduced  by  this  section 
into  the  law  of  libel — ^"a  matter  of  public  concern."  The  time- 
honoured  expression  "  a  matter  of  public  interest "  has  a  clear  and 
well-defined  meaning :  but  what  is  a  matter  of  public  "  concern "  ? 
The  change  was  made  deliberately ;  the  word  "  interest "  was  struck 
out,  and  *' concern"  substituted  in  the  House  of  Lords.  The  two 
terms  are  not  identical ;  for  there  are  many  matters  which  concern 
the  public  in  which  they  take  no  interest,  while  they  take  great 
interest  in  many  other  matters  with  which  they  have  no  concern. 
I  presume,  however,  that  the  courts  will  hold  that  everything  which 
was  "a  matter  of  public  interest"  within  the  old  decisions  (which 
will  be  found  ante,  pp.  46 — 68)  is  also  "a  matter  of  public  concern" 
within  this  section. 
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Next  comes  the  question  :  Is  the  publication  of  such  matter 
necessarily  "  for  the  public  benefit "  ?  Is  it  in  every  case  a  benefit 
for  the  public  to  learn  what  concerns  it?  As  a  rule,. no  doubt,  this 
would  be  so.  The  question  is  for  the  jury,  not  the  judge  (Pank- 
hurst  V.  SowUtj  infra)  \  and  whenever  the  subject-matter  is  of 
public  concern,  the  jury  would  naturally  be  inclined  to  find  that 
its  publication  was  for  the  public  benefit.  But  this  must  to  some 
extent  depend  on  when  and  how,  and  to  whom  the  publication  was 
made.  A  case  might  occur  in  which  the  premature  announcement, 
say,  of  an  impending  prosecution,  might  be  most  injurious  to  the 
public  service,  although  the  matter  would  be  of  public  concern. 

When  this  case  occurs,  and  not  till  then,  it  will  become  necessary 
to  determine  whether  the  word  **  and "  in  the  final  proviso  of  this 
section  means  "  and  "  or  "  or."  The  Legislature,  no  doubt,  intended 
to  restrict  the  privilege  affoi-ded  by  this  section  to  cases  which  satisfy 
both  requirements,  i.e.,  where  the  matter  is  of  public  concern,  and 
also  where  its  publication  is  for  the  public  benefit.  But  that  is  not 
what  the  section  literally  says.  If  the  words  are  construed  strictly, 
they  accord  the  privilege  in  every  case,  except  where  both  require- 
ments are  absent ;  the  presence  of  either  would  thus  be  sufficient  to 
entitle  the  defamatory  matter  to  protection.  I  venture  to  think, 
however,  that  the  section  will  be  construed  by  learned  judges  accord- 
ing to  the  obvious  intention  of  its  framers,  and  not  according  to  its 
literal  wording. 

lUustrationa. 

After  the  passing  of  the  Newnpaper  Libel  and  Registration  Act,  1681,  a  speaker 
at  a  public  election  meeting  at  Manchester  thought  fit  to  make  a  personal  attack 
on  a  gentleman  who  was  a  candidate  for  another  constituency  200  miles  off.  The 
whole  speech  was  reported  in  the  Manchester  Courier,  The  judge  at  the  trial 
directed  the  jury  in  terms  which  might  be  understood  as  meaning  that  the  only 
question  for  the  jury  was  this :  Is  it  for  the  public  benefit  that  reports  of  election 
meetings  should  be  published  in  newspapers  ?  His  lordship  did  not  make  it  clear 
to  the  jury  that  the  Act  only  protected  the  newspaper  when  it  was  for  the  public 
benefit  that  the  actual  libel  complained  of  should  be  published  broadcast.  The 
jniy  found  for  the  defendant.  But  the  Divisional  Court  granted  a  new  trial, 
which  resulted  in  a  verdict  for  the  plaintiff. 

Pankhura  v.  Stnoler,  (1886)  3  Times  L.  R.  193. 

The  North  Middlesex  Chronicle  published  in  April,  1888,  a  full  and  accurate 
report  of  the  proceedings  at  a  vestry  meeting  which  was  open  to  the  whole  parish, 
including  a  speech  made  by  a  ratepayer  imputing  professional  misconduct  to  the 
surveyors  usually  employed  by  the  vestry.  It  was  admitted  that  the  imputation 
was  wholly  unfounded,  but  the  defendant  relied  on  s.  2  of  the  Act  of  1881. 
Mr.  Justice  Denman  directed  the  jury  that  the  ontu  lay  on  the  defendants  to 
make  out  affirmatively  that  the  case  came  within  the  exaction ;  that  it  did  not 
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destroy  the  privilege  afforded  by  the  Bection  that  the  matter  complained  of  whb 
now  admitted  to  be  untrue ;  that  there  must  be  some  relevancy  between  the 
matter  published  and  the  objects  and  intentions  of  the  meeting ;  that  for  the 
purpose  of  determining  whether  it  was  for  the  public  benefit  that  the  matter  com- 
plained of  should  be  published  they  must  look  at  the  whole  occasion,  the  position 
of  the  parties,  the  objects  of  the  meeting,  in  short,  at  all  the  facts.  The  juiy 
found  that  the  publication  of  the  matter  complained  of  was  for  the  public  benefit 
Judgment  for  the  defendant. 

Venables  v.  Fiit,  (1888)  6  Times  L.  R.  83. 
In  April,  1889,  the  plaintiff  endeavoured  to  address  a  meeting  of  dock  labouren, 
called  to  discuss  the  Sugar  Bounties ;  but  he  was  prevented  by  a  torrent  of 
abusive  interruptions  from  some  men  who  had  known  him  years  before  at  Bristol, 
and  who  attended  the  meeting  for  the  purpose  of  annoying  him,  and  prevented 
him  from  speaking.  These  interruptions  were  accurately  reproduced  in  the 
report  of  the  meeting  published  in  the  Star  newspaper,  although  they  had  nothing 
whatever  to  do  with  the  Sugar  Bounties,  but  related  to  matters  that  had  occnned 
at  Bristol  ten  or  twelve  years  previously.  Mr.  Baron  Huddleston  left  to  the  jury 
the  question  whether  such  matters  were  of  public  concern,  and  their  publication 
for  the  public  benefit,  with  a  strong  intimation  of  his  own  opinion  that  they  weie 
neither,  in  which  view  the  jury  concurred.  It  was  not  necessary  to  decide  the 
question  of  "  and  "  or  **  or  '*  referred  to  above,  and  the  learned  Baron  gave  no 
ruling  thereon ;  his  attention  was  not  called  to  the  point  by  counsel  on  either 
aide. 

Kelly  V.  O'Malley  and  others,  (1889)  6  Times  L.  R.  62. 


No  privilege  attaches  to  any  report  of  a  meeting  which 
does  not  come  within  this  section.  If  any  one  publishes  a 
report  of  a  private  meeting,  or  if  he  publishes  a  report  of  a 
public  meeting,  but  not  in  a  newspaper  (say,  in  the  form  of 
a  pamphlet),  and  such  report  contains  expressions  defama- 
tory of  the  plaintiff,  the  fact  that  it  is  a  fair  and  accurate 
account  of  what  actually  occurred,  will  not  avail  as  a 
defence,  though  it  may  be  urged  in  mitigation  of  damages. 
By  printing  and  publishing  the  statements  of  the  various 
speakers,  he  has  made  them  his  own;  and  must  either 
justify  and  prove  them  strictly  true,  or  rely  upon  their 
being  fair  and  bond  Jide  comments  on  a  matter  of  public 
interest,  if  they  be  comments  merely  and  not  allegations  of 
fact.  At  common  law,  reports  of  judicial  and  parliamentary 
proceedings  were  alone  privileged.  {Davison  v.  Duncan, 
7  E.  &  B.  229 ;  26  L.  J.  Q.  B.  104  ;  Popham  v.  Fickburn, 
7  H.  &  N.  891;  31  L.  J.  Ex.  133;  Purcell  v.  Sowler, 
(C.  A.)  2  C.  P.  D.  215 ;  46  L.  J.  C.  P.  308.) 
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lUvMratioTia  of  the  Former  Law. 

At  a  meeting  of  the  West  Hartlepool  ImprovemeDt  Commissioners,  one  of  the 
commisBionerB  made  an  attack  on  the  former  secretary  of  the  Bishop  of  Durham 
for  his  conduct  in  procuring  from  the  Bishop  a  licence  for  the  chaplain  of  the  West 
Hartlepool  cemetery.  These  remarks  were  reported  in  the  local  newspaper ;  and 
the  secretary  brought  an  action  against  the  owner  of  the  newspaper  for  libel.  A 
plea  alleging  that  such  remarks  were  in  fact  made  at  the  said  public  meeting  of 
the  commissioneiSy  and  that  the  alleged  libel  was  an  impartial  and  accurate  report 
of  what  took  place  at  such  meeting,  was  held  bad  on  demurrer. 

Dcmsm  v.  Duncati,  7  E.  &  B.  229  ;  26  L.  J.  Q.  B.  104  ;  3  Jur.  N.  S. 

613  ;  6  W.  R.  263  ;  28  L.  T.  (Old  S.)  265. 

The  medical  officer  of  health  made  a  report  to  the  vestry  in  pursuance  of  the 

Metropolis  Local  Management  Act,  in  which  he  asserted  that  the  plaintiff,  a 

chemist  and  druggist,  had  given  false  medical  certificates,  and  advised  that  he 

should  be  prosecuted  for  forgery.     The  defendant  published  the  whole  report 

verbatim  in  his  paper  without  any  comments.    Held^  that  there  was  no  privilege, 

and  that  the  defendant  was  liable  to  pay  damages,  although  the  vestry  wa« 

required  by  the  Act  of  Parliament  sooner  or  later  to  publish  such  report  themselves. 

Papham  v.  Pickbum,  7  H.  &  N.  891 ;  31  L.  J.  Ex.  133 ;  10  W.  R. 

324 ;  5  L.  T.  846. 

At  a  meeting  of  a  board  of  guardians  charges  were  made  against  the  plaintiff, 

and  an  accurate  report  of  the  whole  proceedings,  including  such  charges,  wa« 

published  in  the  local  paper.    In  an  action  against  the  proprietor  of  the  paper  it 

was  held  no  justification  for  him  to  plead  that  such  charges  were  in  fact  made, 

and  that  the  alleged  libel  was  a  fair  and  accurate  report  of  what  took  place  at 

such  meeting. 

PurceU  V.  SowloTy  1  C.  P.  D.  781 ;  2  C.  P.  D.  215 ;  46  L.  J.  C.  P.  308  ; 
25  W.  R.  362 ;  36  L.  T.  416. 
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"  In  an  ordinary  action  for  a  libel  or  for  words,  though 
evidence  of  malice  may  be  given  to  increase  the  damages, 
it  never  is  considered  as  essential,  nor  is  there  any  instance 
of  a  verdict  for  the  defendant  on  the  gromid  of  a  want  of 
malice."     (Per  Bayley,  J.,  in  Bromage  v.  Prosser,  4  B. 
&  C,  at  p.  257  ;  6  Dowl.  &  R.  296  ;  and  per  Mansfield,  C.J., 
in  Eargrave  v.  Le  Breton,  4  Burr.  2425.)     As  we  have 
seen,  an  accidental  or  inadvertent  publication  of  defamatory 
words  may  be  ground  for  an  action ;  ante,  pp.  5,  6, 175.  The 
law  looks  at  the  tendency  and  the  consequences  of  the  pub- 
lication, not  at  the  intention  of  the  publisher.     (Haire  v. 
Wilson,  9  B.  &  C.  643  ;  4  Man.  &  Ry.  605  ;  Fisher  v.  Ck- 
7nen«,  lOB.&C.  472;  5Man.&Ry.  730.)    The  fact  that  the 
jury  have  expressly  found  in  the  defendant's  favour  that  he 
had  no  malicious  intent,  shall  not  avail  him  (per  Maule,  J., 
in  Wenman  v.  Ash,  13  C.  B.  845 ;  22  L.  J.  C.  P.  190;  17 
Jur.  579 ;  1  C.  L.  R.  592 ;  Huntley  v.  Ward,  6  C.  B.  N.  S. 
514  ;  6  Jur.  N.  S.  18  ;  1  F.  &  F.  552  ;  Blackburn  y.  Black- 
hum,  4  Bing.  395;  1  M.  &  P.  33,  63;    3  C.  &  P.  146); 
for  if  he  has  spoken  words  which  have  in  fact  injured  the 
plaintiff's  reputation  he  must  be  taken  to  have  intended  the 
consequences  naturally  resulting  therefrom. 

In  former  days  this  rule  was  not  so  strictly  enforced  in  actions  of 
slander  as  of  libel ;  the  Courts  in  those  days  evincing  a  strong  desire 
to  discourage  actions  of  slander.  Thus,  where  the  defendant  was 
sued  for  saying  that  he  had  heard  that  the  plaintiff  had  been  hanged 
for  stealing  a  horse,  and  on  the  evidence  it  appeared  that  defendant 
spoke  the  words  in  genuine  grief  and  sorrow  at  the  news,  Hobart,  J.| 
nonsuited  the  plaintiff,  on  the  express  ground  that  the  words  were 


MALICE  IN  LAW.  30r 

not  spoken  maliciously.  (Crawford  v.  Middleton,  1  Lev,  82.  And 
see  Oreenwood  v.  Prick,  cited  Cro.  Jac.  91 ;  ante,  p.  6.)  Now,  how- 
ever, absence  of  malice  can  only  be  given  in  evidence  in  mitiga- 
tion of  damages;  and  the  question  whether  the  defendant  acted 
maliciously  or  not,  should  never  be  left  to  the  jury,  unless  the 
occasion  be  privileged.  {Havre  v.  Wilson,  9  B.  &  C.  643 ;  4  Man. 
&  Ry.  605.  Per  Lord  Denman  in  Baylia  v.  Lawrence,  11  A.  &  K 
924;  3  P.  &  D.  529  ;  4  Jur.  652.  Per  Parke,  B.,  in  O'Brien  v. 
Clement,  15  M.  &  W.  437.)  The  defendant's  intention  or  motive  in 
using  the  words  is  immaterial,  if  he  has  in  fact  wrongfully  injured 
the  plaintiflfs  reputation.  {Hooper  v.  Tmecott,  2  Scott,  672;  2 
Bing.  N.  C.  457  ;  Godson  v.  Hotm,  1  Br.  &  B.  7 ;  3  Moore,  223.) 

It  is  true  that  the  word  "  malicious  "  is  usually  inserted  in  every 
definition  of  libel  or  slander,  that  the  pleader  invariably  introduces  it 
into  every  Statement  of  Claim,  and  that  the  older  cases  contain  many 
dicta  to  the  effect  that  "  malice  is  the  gist"  of  an  action  of  libel  or 
slander.    But  in  all  these  cases  the  word ''  malice  "  is  used  in  a  special 
and  technical  sense ;  it  denotes  merely  the  absence  of  lawful  eoccuse; 
in  fact,  to  say  that  defamatory  words  are  malicious  in  that  sense 
means  simply  that  they  are  unprivileged,  not  employed  under  cir- 
cumstances which  excuse  them.     But  I  have  thought  it  best  to  drop 
this  technical  and  fictitious  use  of  the  word  altogether — ^a  use  which 
has  been  teimed  "unfortunate"  by  more  than  one  learned  judge. 
(Per  Lord  Bramwell,  11  App.  Cas.  253 ;  55  L.  J.  Q.  B.  460 ;  55  L.  T. 
65 ;  per  Stephen,  J.,  41  L.  T.  590.)    In  this  book  the  word  "malice" 
is  always  used  in  the  popular  and  ordinary  sense  of  the  word ;  i,e.,  to 
denote  some  spite  or  ill-feeling  against  the  plaintiff,  or  some  improper 
motive  of  which  an  honourable  man  would  be  ashamed,  some  indirect 
motive  other  than  a  sense  of  duty.     This  is  called  "  express  malice  " 
or  "actual  malice"  in  our  older  books.    Using  the  word  in  this 
sense,  malice  is  not  in  issue  in  an  action  of  defamation,  till  the 
defendant  pleads  privilege.    As  soon  as  the  judge  rules  that  the 
occasion  is  privileged,  the  plaintiff  has  to  prove  malice,  but  not 
before. 

In  the  words  of  Lord  Justice  Brett:  "When  there  has  been  a 
writing  or  a  speaking  of  defamatory  matter,  and  the  judge  has  held — 
and  it  is  for  him  to  decide  the  question — that  although  the  matter  is 
defamatory  the  occasion  on  which  it  is  either  written  or  spoken  is 
privileged,  it  is  necessary  to  consider  how,  although  the  occasion  is 
privileged,  yet  the  defendant  is  not  permitted  to  take  advantage  of 
the  privilege.  If  the  occasion  is  privileged  it  is  so  for  some  reason, 
and  the  defendant  is  only  entitled  to  the  protection  of  the  privilege 
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if  be  uses  the  occasion  for  that  reason.  He  is  not  entitled  to  the 
protection  if  he  uses  the  occasion  for  some  indirect  and  wrong  motive. 
If  he  uses  the  occasion  to  gratify  his  anger  or  his  malice,  he  uses  the 
occasion  not  for  the  reason  which  makes  the  occasion  privileged,  bat 
for  an  indirect  and  wrong  motive.  If  the  indirect  and  wrong  motive 
suggested  to  take  the  defamatory  matter  out  of  the  privilege  is 
malice,  then  there  are  certain  tests  of  malice.  Malice  does  not  mean 
malice  in  law,  a  term  in  pleading,  but  actual  malice,  that  which  in 
popularly  called  malice.  If  a  man  is  proved  tiO  have  stated  that 
which  he  knew  to  be  false,  no  one  need  inquire  further.  Everybody 
assumes  thenceforth  that  he  was  malicious,  that  he  did  do  a  wrong 
thing  for  some  wrong  motive.  So  if  it  be  proved  that  out  of  anger, 
or  for  some  other  wrong  motive,  the  defendant  has  stated  as  true 
that  which  he  does  not  know  to  be  true,  and  he  has  stated  it  whether 
it  is  true  or  not,  recklessly,  by  reason  of  his  anger  or  other  motive, 
the  jury  may  infer  that  he  used  the  occasion,  not  for  the  reason 
which  justifies  it,  but  for  the  gratification  of  his  anger  or  other 
indirect  motive.  The  judgment  of  Bayley,  J.,  in  Bromage  v. 
Prosaer,  4  B.  &  C.  at  p.  255,  treats  of  malice  in  law ;  and  no  doubt 
where  the  word  '  maliciously'  is  used  in  a  pleading,  it  means  inten- 
tionally, wilfully.  It  has  been  decided  that  if  the  word  '  maliciously ' 
is  omitted  in  a  declaration  for  libel,  and  the  words  '  wrongfully '  or 
'  falsely  *  substituted,  it  is  sufficient,  the  reason  being  that  the  word 
*  maliciously,'  as  used  in  a  pleading,  has  only  a  technical  meaning ; 
but  here  we  are  dealing  with  malice  in  fact,  and  malice  then  means 
a  wrong  feeling  in  a  man's  mind."  (Clark  v.  Molyneux,  3  Q.  B.  D. 
246,  247;  47  L.  J.  Q.  B.  230;  26  W.  R  104;  37  L.  T.  696,  697.) 


Malice  cannot  be  exhaustively  defined.  (Per  Lord 
Esher,  M.R,  and  Lopes,  L.J.,  (1895)  2  Q.  B.,  at  pp.  38, 
40.)  But  it  may  be  described  as  any  improper  motive 
which  induces  the  defendant  to  defame  the  plaintiff.  "  Any 
indirect  motive,  other  than  a  sense  of  duty,  is  what  the 
law  calls  '  malice.' "  (Per  Lord  Campbell,  C.  J.,  in  Dickson 
V.  Earl  of  Wilton,  1  F.  &  P.,  at  p.  427.)  ''MaUce  means 
any  corrupt  motive,  any  wrong  motive,  or  any  departure 
from  duty."  (Per  Erie,  C.J.,  2  F.  &  F.,  at  p.  524.) 
"Acting  maliciously  means  acting  from  a  bad  motive." 
(Per  Parke,  B.,  in  Brook  v.  Bawl^  19  L.  J.  Ex.,  at  p.  115.) 
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If  malice  be  proved,  the  privilege  attaching  to  the  occasion, 
unless  it  be  absolute,  is  lost  at  once. 

The  onus  of  proving  malice  lies  on  the  plaintiff;  the 
defendant  cannot  be  called  on  to  prove  he  did  not  act  mali- 
ciously, till  some  evidence  of  malice,  more  than  a  mere 
scintilla,  has  been  adduced  by  the  plaintiff.  {Taylor  v. 
Hawkins,  16  Q.  B.  308 ;  20  L.  J.  Q.  B.  313;  Cooke  and 
another  v.  Wildes,  5  E.  &  B.  340  ;  24  L.  J.  Q.  B.  367 ; 
Laughton  v.  Bishop  of  Sodor  d  Man,  L.  R.  4  P.  C.  495 ; 
42  L.  J.  P.  C.  11 ;  Clark  v.  Molyneux,  (C.  A.)  3  Q.  B. 
D.  237 ;  47  L.  J.  Q.  B.  230.)  And  such  evidence  must 
always  go  to  prove  that  the  defendant  himself  was  actuated 
by  malice  against  the  plaintiff.  "  What  must  be  shown  is, 
that  the  defendant  was  malicious,  and  to  show  that  his  in- 
formants were  maHcious,  is  not  evidence  that  he  was  mali- 
cious.^'  (Per  Lord  Esher,  M.R.,  in  Hennessey  v.  Wright^ 
24  Q.  B.  D.,  at  p.  447,  n.)  Thus,  in  an  action  against  the 
pubUsher  of  a  magazine,  evidence  that  the  editor  or  the 
author  of  any  article,  not  being  the  defendant,  had  a  spite 
against  the  plaintiff,  is  inadmissible.  [Robertson  v.  Wylde, 
2  Moo.  &  Rob.  101 ;  Clark  v.  Newsam,  1  Ex.  131,  139; 
Carmichael  v.  Waterford  Railway  Co.,  13  Ir.  L.  R.  313. 
So  in  America,  York  v.  Pectse,  2  Gray  (68  Mass.),  2g2.) 

On  the  other  hand  it  is  not  necessary  that  the  defendant 
should  be  actuated  by  any  special  feeUng  against  the  plain- 
tiff in  particular.  He  need  not  be  even  personally  ac- 
quainted with  him.  If  the  defendant  desires  to  injure  A., 
and  thinks  that  the  safest  method  by  which  to  achieve  that 
object  is  by  defaming  B.  on  a  privileged  occasion,  that  in 
law  is  malice  against  B. ;  the  defendant  defames  A.  from 
an  indirect  motive,  and  thus  abuses  the  privileged  occasion. 
So  if,  from  anger  or  gross  and  unreasoning  prejudice  with 
regard  to  a  particular  subject-matter,  or  against  a  particu- 
lar trade  or  class,  the  defendant  states  what  he  does  not 
know  to  be  true,  reckless  whether  it  is  true  or  false,  this  is 
malice  which  will  destroy  the  privilege,  although  the  de- 
fendant has  no  ill-will  against  the  plaintiff  as  an  individual. 


^ 
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(Royal  Aquarium^  dc,  Society,  Ld.  v.  Parkinson,  (1892)  1 
Q.  B.  431 ;  61  L.  J.  Q,  B.  409 ;  40  W.  R  450 ;  66  L.  T. 
513  ;  56  J.  P.  404.) 

Evidence  of  malice  may  either  be  extrinsic — as  of  pre- 
vious ill-feeling  or  personal  hostility  between  plaintiff  and 
defendant,  threats,  rivalry,  squabbles,  other  actions,  former 
Ubels  or  slanders,  &c.,  or  intrinsic — the  violence  of  defen- 
dant's language,  the  mode  and  extent  of  its  publication,  &c. 
But  in  either  case,  if  the  evidence  adduced  is  equally  con- 
sistent with  either  the  existence  or  non-existence  of  malice, 
the  judge  should  stop  the  case ;  for  there  is  nothing  to  rebut 
the  presumption  which  has  arisen  in  favour  of  the  defen- 
dant from  the  privileged  occasion.  [Somerville  v.  Hawtdns, 
10  C.  B.  590;  20  L.  J.  C.  P.  131 ;  15  Jur.  450 ;  HarrisY. 
Thompson,  13  C.  B.  333  ;  Taylor  v.  Hawkins,  16  Q.  B. 
308  ;  20  L.  J.  Q.  B.  313  ;  15  Jur.  746.)  Mere  inadvertence 
or  forgetfulness,  or  careless  blundering,  is  no  evidence  of 
malice.  (Brett  v.  Watson,  20  W.  R.  723 ;  Kershaw  v. 
Bailey,  1  Ex.  743 ;  17  L.  J.  Ex.  129 ;  Pater  v.  Baker,  3 
C.  B.  831 ;  16  L.  J.  C.  P.  124.)  Nor  is  negligence  or  want 
of  sound  judgment  (Hesketh  v.  Brindle,  4  Times  L.  R  199), 
or  honest  indignation  (Shipley  v.  Todhunter,  7  C.  &  P. 
690).  That  the  words  are  strong  is  no  evidence  of  malice, 
if  on  defendant's  view  of  the  facts  strong  words  were  justi- 
fied.    (Spill  V.  Maule,  L.  R  4  Ex.  232 ;  38  L.  J.  Ex.  138 ; 

17  W.  R  805;  20  L.  T.  675.)  That  the  statement  was 
volunteered  is  no  evidence  of  malice,  if  it  was  defendant's 
duty  to  volunteer  it.  (Gardner  v.  Slade  et  ux.,  13  Q.  B. 
796;  18  L.  J.  Q.  B.  336.)  That  the  statement  is  now 
admitted  or  proved  to  be  untrue  is  no  evidence  that  it  was 
made  maliciously  (Caulfield  v.   Whitworth,  16  W.  R.  936; 

18  L.  T.  527);  though  proof  that  defendant  knew  it 
was  untrue  when  he  made  it  would  be  almost  conclusive 
evidence  of  malice.  (Fountain  v.  Boodle,  3  Q.  B.  5  ;  Clark 
V.  Molyneux,  3  Q.  B.  D.  237 ;  47  L.  J.  Q.  B.  230.  The 
dictum  of  Lord  Denman,  C.J.,  in  Blagg  v.  Sturt,  10  Q.  B. 
905,   is   expressly  overruled   or  explained  away   by  Wil- 
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liams,  J.,  in  Harris  v.  Thompson,  13  C.  B.,  at  p.  352.)  If 
the  defendant  is  in  a  position  to  prove  the  truth  of  his 
statement,  "  he  has  no  need  of  privilege :  the  only  use  of 
privilege  is  in  cases  where  the  truth  of  the  statement  can- 
not be  proved."  (Per  Lord  Coleridge,  C.  J.,  in  Howe  v. 
Jones,  1  Times  L.  R.,  at  p.  462.  This  is  so  also  in  America ; 
see  Lewis  and  Herrick  v.  Chapman,  (Selden,  J.)  2  Smith 
(16  N.  Y.  R)  369 ;  Vanderzee  v.  McGregor,  12  Wend. 
546 ;  Fowles  v.  Bowm,  3  Tiffany  (30  N.  Y.  R)  20.) 

The  question  of  malice  or  no  malice  is  for  the  jury.     But  there  is 

always  the  prior  question :  "  Is  there  any  evidence  of  malice  to  go  to 

the  jury  1 "  and  this  is  for  the  judge.     The  presumption  in  favour  of 

the  defendant  arising  from  the  privileged  occasion  remains  till  it  is 

rebutted  by  evidence  of  malice ;  and  evidence  merely  equivocal,  that 

is,  equally  consistent  with   malice  or  boTia  fides,  will  do  nothing 

towards  rebutting  the  presumption ;  if,  therefore,  only  such  evidence 

be  offered,  the  judge  should  nonsuit  the  plaintiff.     So,  too,  the  judge 

should  stop  the  case  if  there  be  no  more  than  a  scintiUa  of  evidence 

of  malice  to  go  to  the  jury.     But  it  is  difficult  to  say  beforehand 

what  will  be  deemed  a  mere  scintilla,  what  more  than  a  scintilla, 

in  any  given  case.     "  It  is  matter  of  law  for  the  judge  to  determine 

whether  the  occasion  of  writing  or  speaking  criminatory  language, 

which  would  otherwise  be  actionable,  repels  the  inference  of  malice ; 

constituting  what  is  called  a  privileged  com/municatixyjri ;  and  if,  at 

the  close  of  the  plaintiffs  case,  there  is  no  intrinsic  or  extrinsic 

evidence  of  malice,  that  it  is  the  duty  of  the  judge  to  direct  a 

nonsuit  or  a  verdict  for  the  defendant,  without  leaving  the  question 

of  malice  to  the  jury  ....     Wherever  there  is  evidence  of  maUce, 

either  extrinsic  or  intrinsic,  in  answer  to  the  immunity  claimed  by 

reason  of  the  occasion,  a  question  arises  which  the  jury,  and  the  jury 

alone,  ought  to  determina"    (Per  Lord  Campbell,  C.J.,  in  Cooke  a/nd 

another  v.  WiJdes,  6  E  &  B.  at  pp.  340,  341 ;  24  L.  J.  Q.  B.  at 

pp.  372,  373.) 

lU/astrations. 

The  defendant  on  a  privileged  occasion  used  language  stroDger  than  necessary  ; 

but  the  jury  found  ''that  the  words  were  spoken  honestly  in  the  discharge  of  a 

public  duty,  without  malice,  but  carelessly.''    Judgment  for  the  defendant  upheld. 

Pitta/rd  v.  Oliver,  (1891)  1  Q.  B.  474 ;  60  L.  J.  Q.  B.  219 ;  39  W.  R. 

311 ;  63  L.  T.  247 ;  64  L.  T.  758  ;  55  J.  P.  100,  (C.  A.). 

Defendant  charged  the  plaintiff,  his  porter,  with  stealing  his  bed-ticks,  and 


812  MALICE. 

with  plaintiff's  pemuBsion  eubeequently  Bearched  his  house,  but  found  no  stolen 
property.  The  jury  found  that  defendant  Jxmdjide  believed  that  a  robbeiy  had 
been  committed  by  the  plaintiff,  and  made  the  charge  with  a  view  to  investiga- 
tion ;  but  added,  "the  defendant  ought  not  to  have  said  what  he  could  not  prove.'' 
Held,  that  this  finding  was  immaterial,  that  the  occasion  was  privileged^  and  t^ 
there  was  no  evidence  of  malice.  Judgment  for  the  defendant 
Howe  V.  J(mes,  1  Times  L.  R.  19,  461. 
Fowler  and  vfife  v.  Homer,  3  Camp.  294. 

A  young  lady,  the  daughter  of  a  clergyman,  wrote  a  letter  about  her  invest- 
ments at  her  father's  dictation ;  the  letter  w&s  a  libel  on  the  plaintiff,  but  the  occa- 
sion was  privileged.  She  stated  in  the  box  that  she  believed  what  she  wrote  to  be 
true  because  her  father  told  her  to  write  it :  she  was  ready  to  sign  or  write  what 
her  father  told  her ;  and  she  believed  he  would  not  tell  her  what  was  wrong.  It 
was  contended  that  belief  must  not  be  merely  passive  and  irrational ;  that  the 
young  lady  could  have  no  real  and  honest  belief  in  the  truth  of  what  she  was 
writing,  if  she  chose  to  believe  whatever  her  father  told  her  without  any  inquiry. 
The  jury  found  that  "  the  young  lady  had  been  like  wax  in  the  hands  of  her 
father."  Verdict  for  a  farthing  damages  The  Divisional  Court  set  the  venliet 
aside  on  the  ground  that  there  was  no  evidence  whatever  of  malice. 
Eeaketh  v.  Brwdk,  4  Times  L.  B.  199. 

A  lady  wrote  a  libellous  letter  on  a  privileged  occasion.    It  was  admitted,  on 
the  one  hand,  that  she  had  therein  truthfully  stated  what  she  had  heard  from  otheis, 
and,  on  the  other  hand,  that  what  others  so  stated  to  her  was  untrue.    Cave,  J. 
withdrew  the  case  from  the  jury,  and  directed  a  verdict  for  the  defendant 
Aberdein  v.  MacUay,  9  Times  L.  B.  539. 

The  defendant  was  engaged  in  winding  up  the  affiedrs  of  the  plaintifTs  firm,  of 
which  the  defendant  was.  also  a  creditor.  He  learnt  that  the  plaintiff  had  recently 
taken  from  the  cash-box  a  parcel  of  bills  to  the  amount  of  jSl,264.  Thereupon 
the  defendant  wrote  to  another  creditor  of  the  firm  that  the  conduct  of  the 
plaintiff  "  has  been  most  disgraceful  and  dishonest ;  and  the  result  has  been  to 
diminish  materially  the  available  assets  of  the  estate."  Heldj  that  the  occasion 
was  privileged,  and  that  there  was  no  evidence  of  maHce.  For  though  the  woids 
were  strong,  they  were,  when  taken  in  connection  with  the  facts,  such  as  might 
have  been  used  honestly  and  hoTidJide  by  the  defendant ;  as  the  plaintiff's  conduct 
was  equivocal  and  might  well  be  supposed  by  the  defendant  to  be  such  as  he 
described  it 

SpiU  V.  Maule,  (Exch.  Ch.)  L.  E.  4  Ex.  232  ;  38  L.  J.  Ex.  138 ;  17 
W.  B.  805 ;  20  L.  T.  675. 

The  defendant  on  a  privileged  occasion,  asserted  that  the  plaintiff  bad  writtea 
to  his  agent  a  letter  which  showed  that  a  claim  which  the  plaintiff  had  made  was 
fraudulent.  At  a  subsequent  interview  with  the  plaintiff,  he  said :  "  You  did 
write  such  a  letter.  I  have  seen  the  letter  and  I  have  a  copy  of  it."  When 
challenged  to  produce  his  copy,  however,  he  said  he  had  misMd  it  There  was 
no  such  letter.  Cockbum,  C. J.,  left  the  question  of  malice  to  the  jury,  and  they 
found  a  verdict  for  the  plaintiff  for  40s.  damages. 
Hancock  v.  Case,  2  F.  &  F.  711. 

When  a  tradesman  or  manufacturer  publishes  advertisements  vaunting  the 
excellence  of  his  own  goods  and  stating  that  they  are  better  than  those  of  hia 
rivals,  such  action  is  not  malicious  if  it  be  done  solely  in  order  to  promote  the 
sale  of  his  own  goods,  unless,  indeed,  it  can  be  shewn  that  he  knew  that  his  state- 
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ments  were  false.    That  tbey  now  prove  to  be  exaggerated  is  no  evidence  of 
malice. 

WTiite  V.  Mellin,  (1895)  A.  C.  164;  64  L.  J.  Ch,  308;  43  W.  R.  363 ; 

72  L.  T.  334 ;  69  J.  P.  628. 
Mogul  Steamihip  Go.  v.  McGregor,  16  Q.  B.  D.  476 ;  21  Q.  B.  D.  644  ; 
23  Q.  B.  D.  698  ;  (1892)  A.  C.  26. 
Bat  where  A.  threatens  B.  that  if  he  (B.)  does  not  do  as  A.  bids  him,  his  busi- 
neas  will  be  injured,  and   then,   when  B.  continues  to  take  his  own  course 
undeterred  by  such  threats,  does  acts  which  do  injure  B.  in  his  business,  and  does 
them  with  the  object  of  punishing  B.  for  his  non*compliance  with  A.'8  commands, 
A.  acta  maliciously. 

Flood  V.  JacksoHj  (1896)  2  Q.  B.  21 ;  72  L.  T.  689 ;  73  L.  T.  161 ;  59 
J.  P.  388. 


I.  Extrinsic  Evidence  of  Malice. 

MaKce  may  be  proved  by  extrinsic  evidence  showing 
that  the  defendant  bore  a  long-standing  grudge  against  the 
plaintiff,  that  there  were  former  disputes  between  them, 
that  defendant  had  formerly  been  in  the  plaintiff's  employ, 
and  was  dismissed  for  misconduct.  Any  previous  quarrel, 
rivalry,  or  ill-feeling  between  plaintiff  and  defendant, — in 
short,  almost  anything  defendant  has  ever  said  or  done 
with  reference  to  the  plaintiff — ^may  be  urged  as  evidence 
of  malice.  Indeed,  it  is  very  difficult  to  say  what  possible 
evidence  is  inadmissible  on  this  issue.  The  plaintiff  has  to 
show  what  was  in  the  defendant's  mind  at  the  time  of  pub- 
lication, and  of  that  no  doubt  the  defendant's  acts  and 
words  on  that  occasion  are  the  best  evidence.  But  if 
plaintiff  can  prove  that  at  any  other  time,  before  or  after, 
defendant  had  any  ill-feeling  against  him,  that  is  some 
evidence  that  the  ill-feeling  existed  also  at  the  date  of  pub- 
lication ;  therefore,  all  defendant's  acts  and  deeds  that 
point  to  the  existence  of  such  ill-feeling  at  any  date, 
are  evidence  admissible  for  what  they  are  worth.  ( Cooper 
V.  Blachfnore  and  others,  2  Times  L.  R.  746.)  In  fact, 
whenever  the  state  of  a  person's  mind  on  a  particular  occa- 
sion is  in  issue,  everything  that  can  throw  any  light  on  the 
state  of  his  mind  then,  is  admissible,  although  it  happened 
on  some  other  occasion.     (See  E.  v.  Francis,  L.  R.  2  C.  C. 


ai4  MALICE. 

R.  128  ;  and  Blake  v.  Albion  Asmrance  Society,  4  C.  P.  D. 
94 ;  48  L.  J.  C.  P.  169 ;  27  W.  R  321 ;  40  L.  T.  211.) 

Thus  any  other  words  written  or  spoken  by  the  defen- 
dant of  the  plaintifi^  either  before  or  after  those  sued  oiiy 
or  even  after  the  commencement  of  the  action,  are  admis- 
sible to  show  the  animus  of  the  defendant ;  and  for  this 
purpose  it  makes  no  difference  whether  the  words  tendered 
in  evidence  be  themselves  actionable  or  not,  or  whether 
they  be  addressed  to  the  same  party  as  the  words  sued  on 
or  to  some  one  else.  {Pearson  v.  Lemaitre,  5  M.  &  Gr.  700 ; 
12  L  J.  Q.  B.  253;  7  Jur.  748  ;  6  Scott,  X.  R  607; 
Mead  v.  Daubigny,  Peake,  168.)  Such  other  words  need 
not  be  connected  with  or  refer  to  the  hbel  or  slander  sued 
on ;  provided  they  in  any  way  tend  to  show  malice  in  de- 
fendant's mind  at  the  time  of  publication.  {Barrett  v.  Long, 
3  H.  L.  C.  395  ;  7  Ir.  L.  R  439 ;  8  Ir.  L.  R  331 ;  Bolton 
V.  Cf  Briefly  16  L.  R  Ir.  97,  483.)  And  not  only  are  such 
other  words  admissible  in  evidence,  but  also  all  circum- 
stances attending  their  pubhcation,  the  mode  and  extent  of 
their  repetition,  &c. ;  the  more  the  evidence  approaches 
proof  of  a  systematic  practice  of  libelling  or  slandering  the 
plaintiff,  the  more  convincing  it  will  be.  {Bond  v.  Douglas, 
7  C.  &  P.  626  ;  Barrett  v.  Long,  3  H.  L.  C,  p.  414.)  The 
jury  no  doubt  should  be  told,  whenever  the  other  words  so 
tendered  in  evidence  are  in  themselves  actionable,  that  they 
must  not  give  damages  in  respect  of  such  other  words,  be- 
cause they  might  be  the  subject-matter  of  a  separate  action 
( Pearson  v.  Lemaitre,  suprd) ;  but  the  omission  by  the  judge 
to  give  such  a  caution  will  not  amount  to  a  misdirectionL 
{Darby  v.  Ouseley,  1  H.  &  N.  1 ;  25  L.  J.  Ex.  227 ;  2  Jur. 
N.  S.  497.)  The  defendant  is  always  at  liberty  to  prove 
the  truth  of  such  other  words  so  given  in  evidence ;  for  he 
could  not  plead  a  justification  as  to  them,  as  they  were  not 
set  out  on  the  record.  {Stuart  v.  Lovell,  2  Stark.  93; 
Wame  v.  Chadwell,  2  Stark.  457.) 

It  must  be  remembered  that  this  evidence  of  former  or  subsequent 
defamation  is  only  admissible  to  determine  qu^  a/ni/mo  the  words 
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sued  on  were  published;  that  is,  they  are  only  admissible  when 
malice  in  fact  is  in  issue.  If  there  is  no  question  of  malice,  no  such 
other  libels  would  be  admissible,  unless  they  had  immediate  reference 
to  the  libel  sued  od,  or  helped  to  explain  or  modify  it.  {Ante, 
p.  105 ;  Finnerty  v.  Tipper,  2  Camp.  72 ;  Stuart  v.  Lovell,  2  Stark. 
93;  Defries  v.  Davis,  7  C.  &  P.  112.)  For  such  other  libels  are 
clearly  independent  substantive  causes  of  action,  and  should  not  be 
used  unfairly  to  enhance  the  damages  in  this  action.  It  has  some- 
times been  held  that,  even  when  malice  is  in  issue,  other  words  could 
not  be  given  in  evidence  if  they  themselves  were  actionable :  see 
Pea/rce  v.  Omshy,  1  M.  &  Rob.  466 ;  Symrruyns  v.  Blake,  ib.  477. 
But  these  cases  are  expressly  overruled,  or  explained  away,  by 
Tindal,  C.  J.,  in  5  M.  &  Or.  719,  720 ;  and  see  the  remarks  of  Lord 
EUenborough  in  RustdL  v.  Macquister,  1  Camp.  49,  n. ;  and  of 
Jervis,  C.J.,  in  CamfleLd  v.  Bird,  3  C.  &  Kir.  56.  And  it  is  now  clear 
law  that  whenever  the  intention  of  the  defendant  is  equwocal,  that 
is,  whenever  the  question  of  malice  or  bona  fides  is  properly  about 
to  be  left  to  the  jury,  evidence  of  any  previous  or  subsequent  libel 
is  admissible,  even  though  it  be  more  than  six  years  prior  to  the 
libel  sued  on;  and  even  though  a  former  action  has  been  brought 
for  the  libel  now  tendered  in  evidence  and  damages  recovered 
therefor.  {Symmons  v.  Blake,  1  M.  &  Rob.  477 ;  Jackson  v.  Adams, 
2  Scott,  599.  See  also  Charlter  v.  Barret,  Peake,  32 ;  Lee  v.  Huson, 
Peake,  223.  The  law  is  the  same  in  America :  Fowles  v.  Bowen,  3 
TiflEany  (30  N.  Y.  R)  20.) 


So  if  the  defendant  reasserts  the  libel  in  numbers  of  his 
periodical  appearing  after  commencement  of  the  action 
{Chubb  V.  Westleyj  6  C.  &  P.  436) ;  or  in  private  letters 
written  after  action  {Pearson  v.  Lemaitre,  5  M.  &  Gr.  700) ; 
(unless  such  letters  be  themselves  privileged,  as  in  Whiteley 
V.  Adams,  15  C.  B.  N.  S.  392;  33  L.  J.  C.  P.  89 ;  10  Jur. 
N.  S.  470  ;  12  W.  R  153 ;  9  L.  T.  483) ;  or  if  the  defen- 
dant continues  to  sell  copies  of  the  libel  at  his  shop  up  to 
two  days  before  the  trial  {Plunkett  v.  Cobbett,  5  Esp.  136  ; 
Barwell  v.  Adhins,  2  Scott,  N.  R  11 ;  1  M.  &  Gr.  807); 
these  facts  are  admissible  as  evidence  of  deliberate  malice, 
though  no  damages  can  be  given  in  respect  of  them.  A 
plea  of  justification  may  be  such  a  reassertion  of  the  libel 
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or  slander.  No  doubt  where  the  words  are  privileged,  the 
mere  &ct  that  a  plea  of  justification  was  put  on  the  record 
is  not  of  itself  evidence  of  malice  sufficient  to  go  to  the  jury; 
it  is  rather  proof  that  the  defendant  still  honestly  behaves 
in  the  truth  of  his  assertion.  ( Wilson  v.  Robinson^  7  Q.  B. 
68 ;  Caulfield  v.  Whitworth,  16  W.  R  936 ;  18  L.  T.  527; 
Brooke  v.  Avrillon,  42  L.  J.  C.  P.  126.)  But  if  there  be 
other  circumstances  suggesting  maHce,  the  plaintiff's 
counsel  may  also  comment  on  the  justification  pleaded; 
and,  indeed,  in  special  circumstances,  as  where  the  defen- 
dant at  the  trial  will  neither  abandon  the  plea,  nor  give 
any  evidence  in  support  of  it,  thus  obstinately  persisting  in 
the  charge  to  the  very  last  without  any  sufficient  reason, 
this  alone  may  be  sufficient  evidence  of  mahce.  (  Warwick 
V.  Foulkes,  12  M.  &  W.  508  ;  Simpson  v.  Robinson,  12  Q. 
B.  511;  18  L.  J.  Q.  B.  73.) 

IlluMrations. 

Plaintifr  was  town-clerk  and  clerk  to  the  borough  justices.  Defendant  said 
that  he  should  feel  great  pleasure  in  ridding  the  borough  of  men  like  the 
plaintiff.  So  he  sent  a  petition,  charging  plaintiff  with  corruption  in  his  office 
and  praying  for  an  inquiry,  to  an  official  who  had  no  jurisdiction  over  the 
matter.    Verdict  for  the  plaintiff.    Damages  jglOO. 

Blagg  v.  Stwi,  10  Q.  B.  899  ;  16  L.  J.  Q.  R  39  ;  11  Jur.  101 ;  8  L 
T.  (Old  S.)  136. 
It  is  iome  evidence  of  malice  that  plaintiff  and  defendant  are  riyals  in  trade, 
or  that  they  competed  together  for  some  post^  and  plaintiff  succeeded,  and  that 
then  defendant,  being  disappointed,  wrote  the  libeL 
Warmcm  v.  Hine^  1  Jur.  820. 
Snwth  V.  Mathews^  1  Moo.  &  Bob.  151. 
The  defendant  wrote  a  letter  to  be  published  in  the  newspaper.    The  care- 
ful ^editor  struck  out  all  the  more  outrageous  passages,  and  published  the 
remainder.    The  defendant's  manuscript  was  admitted  in  evidence,  and  the 
obliterated  passages  read  to  the  jury,  to  show  the  animus  of  the  defendant. 

Tarpley  v.  Blaby,  2  Scott,  642  ;  2  Bing.  N.  C.  437 ;  1  Hodges,  414; 
7  C.  &  P.  396. 
A  long  practice  by  the  defendant  of  libelling  the  plaintiff  is  cogent  evidence 
of  malice ;  therefore  other  libels  of  various  dates,  some  more  than  six  years 
old,  some  published  shortly  before  that  sued  on,  are  all  admissible  to  show 
that  the  publication  of  the  culminating  libel  sued  on  was  malicious  and  not 
inadvertent 

BarreU  v.  Long,  3  H.  L.  C.  396 ;  7  Ir.  L.  K  439;  8  Jr.  L.  R.  331. 
A  libel  having  appeared  in  a  newspaper,  subsequent  articles  in  later  numbeis 


EXTRINSIC  EVIDENCE.  317 

of  the  same  newspaper,  allading  to  the  action  and  affirming  the  truth  of  the 
prior  libel,  are  admissible  as  evidence  of  malice. 
Chubb  V.  JVestley,  6  C.  &  P.  436. 
Banoell  v.  Adhim,  1  M.  &  Gr.  807;  2  Sc.  N.  R.  11. 
Mead  v.  Daubigny,  Peake,  168. 
So^  if  there  be  subsequent  insertions  of  substantially  the  same  libel  in  other 
newspapers. 

Delegal  v.  EigMey,  8  C.  &  P.  444;  6  Scott,  164;  3  Bing.  N.  C.  950; 

3  Hodges,  16a 

Where  the  defendant  has  made  charges  of  crime  or  fraud  on  a  privileged 

occasion,  which  have  subsequently  been  clearly  disproved  in  a  legal  proceeding, 

it  will  be  deemed  malicious  for  him  then  to  repeat  these  charges  or  re-assert 

his  belief  in  their  truth. 

Olendinning  v.  Emawiul,  3  Times  L.  R.  110. 

Seoman  v.  Neiherdift,  (1876)  1  C.  P.  D.  640  ;  46  L.  J.  C.  P.  798 ;  24 
W.  R.  884 ;  34  L.  T.  878  ;  41  J.  P.  389. 
So,  if  the  defendant  persists  in  repeating  the  slander  or  disseminating  the  libel 
pending  action.  In  Pear$on  v.  Lemaxtre^  5  M.  &  Gr.  700 ;  6  Scott,  N.  R.  607  ; 
12  L.  J.  Q.  B.  263 ;  7  Jur.  748,  a  letter  was  admitted  which  had  been  written 
subsequently  to  the  commencement  of  the  action,  and  fourteen  months  after  the 
libel  complained  of.  In  Maeleod  v.  Wakley,  3  0.  &  P.  311,  Lord  Tenterden  ad- 
mitted a  paragraph  published  only  two  days  before  the  triaL 

Defendant  was  director  of  a  company  of  which  plaintiff  was  auditor.  Defen- 
dant made  a  charge  against  plaintiff  in  his  absence  at  a  meeting  of  the  Board. 
At  the  next  meeting  of  the  Board  plaintiff  attended  with  his  solicitor,  having 
in  the  meantime  written  to  defendant  threatening  an  action.  Defendant  in  con- 
sequence refused  to  make  any  charge  or  produce  any  evidence  against  the 
plaintiff  in  the  presence  of  his  solicitor.  H$ldj  no  evidence  of  malice. 
Harris  v.  Thompion,  13  0.  B.  333. 
Where  the  defendant  verbally  accused  plaintiff  of  perjury,  evidence  that  sub- 
sequently to  the  slander  defendant  preferred  an  indictment  against  the  plaintiff 
for  perjury,  which  was  ignored  by  the  grand  jury,  was  received  as  evidence 
that  the  slander  was  deliberate  and  malicious,  although  it  was  a  fit  subject  for 
an  action  for  malicious  prosecution. 

Tate  V.  Hifmpkrey,  2  Camp.  73,  n. 
And  see  Finden  v.  Westlake,  Moo.  &  Malkin,  461. 
In  an  action  for  slander  and  libel  on  privileged  occasions,  the  only  evidence 
of  malice  was  some  vague  abuse  of  the  plaintiff,  uttered  by  the  defendant  on  the 
Saturday  before  the  trial  in  a  public-house  at  Rye.  Such  abuse  had  no  reference 
to  the  slander  or  the  libel  or  to  the  action.  Held,  that  this  evidence  waa  ad- 
missible ;  but  that  the  judge  should  have  called  the  attention  of  the  jury  to  the 
vagueness  of  the  defendant's  remarks  in  the  public-house,  to  the  fact  that  they 
were  uttered  many  months  after  the  alleged  slander  and  libel,  and  that  therefore 
tbey  were,  but  very  faint  evidence  that  the  defendant  bore  the  plaintiff  malice  at 
the  time  of  the  publication  of  the  alleged  slander  and  libeL  A  new  trial  was 
ordered.     Costs  to  abide  the  event. 

Hemmings  v.  Gaseon,  E.  B.  &  K  346  ;  27  L.  J.  Q.  B.  262 ;  4  Jur.  N. 
S.  834. 
There  had  been  a  dispute  between  plaintiff  and  defendant  prior  to  the  slander 
about  a  sum  of  ;£20  which  the  plaintiff  claimed  from  the  defendant    At  the 
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tnal,  also,  the  plaintiff  offered  to  accept  an  apologj  and  a  yeidict  for  nomisal 
damages  if  defendant  would  withdraw  bia  plea  of  jostification.  The  defendant 
refoaed  to  withdraw  the  plea,  yet  did  not  attempt  to  prove  iL  HeU  ample 
cTidence  of  malice.    Damages  £40. 

Simpion  v.  Eobinsoti,  12  Q.  B.  511 ;  18  L.  J.  Q.  B.  73 ;  13  Jot.  187. 


II.  Evidence  of  Malice  derived  from  the  terms  employed, 
the  mode  and  extent  of  Pvhlication^  dc. 

The  plaintiff  is  not  restricted  to  extrinsic  evidence  of 
malice  (  Wright  v.  Woodgate,  2  C.  M.  &  R  573  ;  1  Tyr.  & 
G.  12  ;  1  Gale,  329) ;  he  may  rely  on  the  words  of  the 
libel  itself  and  the  circumstances  attending  its  publication ; 
or  in  the  case  of  slander  upon  the  exaggerated  language 
used,  on  the  fact  that  third  persons  were  present  who  were 
not  concerned  in  the  matter,  &c.,  &c. 

The  fact  that  the  defendant  was  mistaken  in  the  infor- 
mation he  gave  is,  as  we  have  seen,  no  evidence  of  malice : 
antCy  p.  310.  The  jury  must  look  at  the  circumstances  as 
they  presented  themselves  to  the  mind  of  the  defendant 
at  the  time  of  the  publication — ^not  at  what  are  proved  at 
the  trial  to  have  been  the  true  facts  of  the  case — and  then 
ask  themselves :  Did  the  defendant  act  honestly  and  under 
a  sense  of  duty  ?  Did  he  bond  fide  believe  that  the  state- 
ment he  made  was  true  ? 

"  For,  to  entitle  matter,  otherwise  Ubellous,  to  the  pro- 
tection which  attaches  to  communications  made  in  the 
fulfilment  of  a  duty,  ho^ia  fides,  or,  to  use  our  own  equi- 
valent, honesty  of  purpose,  is  essential ;  and  to  this,  again, 
two  things  are  necessary — 1,  that  the  communication  be 
made  not  merely  in  the  course  of  duty,  that  is,  on  an  occa- 
sion which  would  justify  the  making  it,  but  also  from  a 
sense  of  duty ;  2,  that  it  be  made  with  a  belief  of  its 
truth."  (Per  Cockbum,  C.  J.,  in  Dawhins  v.  Lord  PauUU 
L.  R  5  Q.  B.,  at  p.  102.) 

That  other  men  would  not  have  so  acted  is  immaterial 
That  shrewder  men  would  have  seen  through  the  tangled 
web  of  facts,  and  have  discovered  that  things  were  not  as 
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they  seemed,  is  absolutely  immaterial.  The  question  is, 
Did  the  actual  defendant  honestly  believe  what  he  said  ? 
not  whether  a  reasonable  man  so  placed  would  have  be- 
Ueved  it.  (Per  Brett,  L.J.,  3  Q.  B.  D.  248.)  The  defen- 
dant  will  not  lose  the  privilege  afforded  by  the  occasion 
merely  because  his  reasoning  powers  were  defective.  (Per 
Cotton,  L.  J.,  lb.  249.)  *'  People  believe  unreasonable  things 
hondfide"  says  O'Hagan,  J.,  in  Fitzgerald  v.  Campbelly  15 
K  T.  75. 

Similarly,  the  fact  that  he  relied  upon  hearsay  evidence 
without  seeking  primary  evidence  is  no  evidence  of  malice. 
(Per  Lord  Westbury,  in  Lister  v.  Perrymariy  L.  R.  4  H.  L. 
531  ;  overruling  (Exch.  Ch.)  L,  R  3  Exch.  197.)  Men  of 
business  habitually  act  upon  hearsay  evidence  in  matters  of 
the  greatest  importance.  But  it  is  otherwise  where  the 
defendant  wilfiilly  shuts  his  eyes  to  any  source  of  information. 
If  there  be  means  at  hand  for  ascertaining  the  truth,  of 
which  the  defendant  purposely  neglects  to  avail  himself,  and 
chooses  rather  to  remain  in  ignorance  when  he  might  have 
obtained  full  information,  this  will  be  evidence  of  such 
wilful  blindness  as  may  amount  to  malice. 

But  if  defendant  at  the  time  of  publication  knew  that 
what  he  said  was  false,  this  is  clear  evidence  of  malice.  A 
man  who  knowingly  makes  a  false  charge  against  his 
neighbour  cannot  claim  privilege.  It  can  never  be  his 
duty  to  circulate  lies.  And  if  the  statement  was  made 
wantonly,  without  the  defendant's  knowing  or  caring 
whether  it  was  true  or  false,  such  recklessness  is  considered 
as  malicious  as  deliberate  falsehood.  {Clark  v.  Molyneux, 
3  Q.  B.  D.  237;  47  L.  J.  Q.  B.  230;  26  W.  R.  104;  37 
L.  T.  694.) 

And  even  though  it  is  clear  that  the  defendant  believed 
in  the  truth  of  the  communication  he  made,  and  was  acting 
under  a  sense  of  duty  on  a  privileged  occasion,  the  plaintiff's 
counsel  may  still  rely  upon  the  words  employed,  and  the 
manner  and  mode  of  pubhcation,  as  evidence  of  malice.  A 
man    honestly    indignant    may  often   be    led  away  into 
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exaggerated  or  unwarrantable  expressions ;  or  he  may  for- 
get where  and  in  whose  presence  he  is  speaking,  or  how 
and  to  whom  his  writing  may  be  published.  Clearly  this 
is  but  faint  evidence  of  malice ;  the  jury  will  generally 
pardon  a  slight  excess  of  righteous  zeaL  But  in  some  cases 
(which  we  will  proceed  to  examine)  such  excess  has  secured 
plamtiff  the  verdict. 

(i)   Where  the  Expressions  employed  are  exaggerated  and 
unwarrantable  ;  but  there  is  no  other  Evidence  of  Malice. 

"  It  is  sometimes  difficult  to  determine  when  defamatory 
words  in  a  letter  may  be  considered  as  hy  themselves  afford- 
ing evidence  of  malice."  (Per  Bramwell,  L.  J.,  3  Q.  B.  D. 
245.)  But  the  test  appears  to  be  this.  Take  the  facts  as 
they  appeared  to  the  defendant's  mind  at  the  time  of 
publication;  are  the  terms  used  such  as  the  defendant 
might  have  honestly  and  bond  fide  employed  under  the 
circumstances?  If  so,  the  judge  should  stop  the  case. 
For  if  the  defendant  honestly  beUeved  the  plaintiff's 
conduct  to  be  such  as  he  described  it,  the  mere  fact  that 
he  used  strong  words  in  so  describing  it  is  no  evidence 
of  maUce  to  go  to  the  jury.  {Spill  v.  Maule  (Exch.  Ch.), 
L.  R  4  Exch.  232 ;  38  L.  J.  Ex.  138 ;  17  W.  R.  805  ;  20 
L.  T.  675.) 

But  where  the  language  used,  though  taken  in  connec- 
tion with  what  was  in  defendant's  mind  at  the  time,  is 
''  much  too  violent  for  the  occasion  and  circumstances  to 
which  it  is  applied,"  or  "utterly  beyond  and  dispropor 
tionate  to  the  facts,"  or  where  improper  motives  are  un- 
necessarily imputed,  there  is  evidence  of  maUce  to  go  to 
the  jury.  {Fryer  v.  Kinnersley,  15  C.  B.  N.  S.  422;  33 
L.  J.  C.  P.  96;  12  W.  R.  155  ;  9  L.  T.  415  ;  Gilpin  v. 
Fowler,  9  Ex.  615;  23  L.  J.  Ex.  152;  18  Jur.  293.)  It 
may  be  inferred  from  such  excess  that  the  defendant  bore 
plaintiff  some  antecedent  grudge,  or  had  some  sinister 
motive  in  writing  as  he  did. 
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Such  an  inference  wiU  be  readUy  drawn  in  cases  where  a 
rumour  prejudicial  to  the  plaintiff  has  reached  the  defen- 
dant, which  he  feels  it  his  duty  to  report  to  those  concerned, 
if  in  reporting  it  he  does  not  state  the  rumour  as  it  reached 
him,  but  gives  an  exaggerated  or  highly  coloured  version  of 
it.  Merely  additional  adjectives  or  epithets  will  not  matter ; 
but  if  the  defendant  in  repeating  such  a  rumour  adds 
new  facts  or  multiplies  offences,  this  is  evidence  of  malice, 
or  of  that  culpable  recklessness,  which  is  tantamount  to 
malice.  *^  Inimid  fdmam  non  ita,  ut  nata  est,  ferunt" 
(Plaut.  Persa,  II.  i.  23.)  So  if  in  writing  or  speaking  on  a 
privileged  occasion,  the  defendant  breaks  out  into  irrelevant 
charges  against  the  plaintiff  unconnected  with  the  occasion 
whence  the  privilege  is  derived,  the  defamatory  matter  thus 
unnecessarily  introduced  is  evidence  of  malice.  {Ptcton  v. 
JachmaUy  4  C.  &  P.  257  ;  Senior  v.  Medland,  4  Jur.  N.  S. 
1039 ;  and  see  ante,  p.  274.)  But  in  other  cases  the 
tendency  of  the  courts  is  not  to  submit  the  language  of 
privileged  communications  to  too  strict  a  scrutiny.  "  To 
hold  all  excess  beyond  the  absolute  exigency  of  the 
occasion  to  be  evidence  of  malice  would  in  effect  greatly 
limit,  if  not  altogether  defeat,  that  protection  which  the 
law  throws  over  privileged  communications."  (Per  Sir 
Robert  Collier,  L.  R.  4  P.  C.  508.)  "The  particular  ex- 
pressions ought  not  to  be  too  strictly  scrutinized,  provided 
the  intention  of  the  defendant  was  good."  (Per  Alderson,  B., 
in  WooduHird  v.  Lander,  6  C.  &  P.  550.  And  see  Taylor 
V.  Hawkins,  16  Q.  B.  308 ;  Buckley  v.  Kieman,  7  Ir.  C. 
L.  R.  75 ;  B.  v.  Perry,  15  Cox,  C.  C.  169.)  That  the 
expressions  are  angry  is  not  enough ;  the  jury  must  go 
further,  and  see  that  they  are  malicious.  (Per  Tindal,  C.  J., 
in  Shipley  v.  Todhunter,  7  C.  &  P.  690.)  "  A  man  may 
use  excessive  language,  and  yet  have  no  malice  in  his 
mind."    (Per  Lord  Esher,  M.R.,  (1895)  2  Q.  B.  at  p.  170.) 

Illustrations. 

The  defendant  tendered  to  Brown  at  Crickhowell  two  £1  notes  on  the  plaintiffs' 
bank,  which  Brown  returned  to  him,  saying  there  was  a  run  upon  that  bank,  and 

O.L.S.  Y 
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he  would  rather  have  gold.  The  defendant,  the  Teiy  next  day,  went  into  Breecm, 
and  told  two  or  three  people  confidentially  that  the  plaintiffs'  bank  had  stopptd^ 
and  that  nchody  woold  take  their  biUa  Held,  that  this  exaggeration,  was  $am 
evidence  of  malice  to  go  to  the  jary.    Verdict  for  the  defendants 

Bramage  t.  Prosser,  4  B.  &  Cr.  247 ;  6  D.  &  R.  296 ;  1  C.  &  P.  475. 

And  see  Senior  y,  Medland,  4  Jar.  K.  S.  1039. 
A  gentleman  told  the  second  master  of  a  school  that  he  had  seen  one  of  the 
nnder-masters  of  the  school  on  one  occasion  coming  home  at  night  *'  under  the 
influence  of  drink/'  and  desired  him  to  acquaint  the  authorities  with  the  £ict 
The^econd  master  subsequently  stated  to  the  govemors  that  it  was  notorious  that 
the  under-master  came  home  '*  almost  habituaUyiD.  a  state  of  intoxication."  There 
was  no  other  evidence  of  malice.  Held,  that  Cockbum,  C.J.,  was  right  in  not 
withdrawing  the  case  from  the  jury. 

Hume  v.  Mardiall,  Times  for  November  26th,  1877  ;  42  J.  P.  136. 
Defendant  changed  his  printer,  and  on  a  privileged  occasion  stated  in  writing, 
as  his  reason  for  so  doing,  that  to  continue  to  pay  the  charges  made  by  his  former 
printer,  the  plaintiflE^  would  be  ''to  submit  to  what  appears  to  have  been  an 
attempt  to  extort  money  by  misrepresentation.''  Heldj  that  these  words,  imputing 
improper  motives  to  the  plaintiff,  were  evidence  of  malice  to  go  to  the  juiy. 
Damages /50. 

Codce  V.  Wildesy  5  E.  &  B.  328;  24  L.  J.  Q.  R  367 ;  overruling 

Tuson  V.  Evans,  12  A.  &  E.  733. 

O'Donoghw  v.  Hussey,  Ir.  R.  5  C.  L.  124. 

Stevens  v.  Kitchener,  4  Times  L.  R.  159. 
Plaintiff  sued  defendant  on  a  bond ;  defendant  in  public,  but  on  a  privileg«!d 
occasion,  denounced  the  plaintiff  for  attempting  to  extort  money  from  him.    Hdd, 
that  the  words  were  in  excess  of  the  occasion. 

Robertson  v.  M'DougaU,  4  Bing.  670;  llL  &  P.  692 ;  3  C.  &  P.  259. 

Hancock  v.  Case,  2  F.  &  F.  711. 

Jacob  V.  Lawrence,  4  L.  R.  Ir.  579 ;  14  Cox  C.  C.  321. 
While  the  defendant  was  engaged  in  winding  up  the  affairs  of  the  plaintiff's 
firm,  of  which  defendant  was  idso  a  creditor,  the  plaintiff  took  from  the  cash-box 
a  parcel  of  bills  to  the  amount  of  j£l,264.  Thereupon  the  defendant  wrote  to 
another  creditor  of  the  firm  that  the  conduct  of  the  plaintiff '*  has  been  most 
disgraceful  and  dishonest;  and  the  result  has  been  to  diminish  materially  the 
avidlable  assets  of  the  estate."  Held,  that  the  occasion  was  privileged,  and  that 
though  the  words  were  strong,  they  were,  when  taken  in  connection  with  the 
facts,  such  as  might  have  been  used  honestly  and  bond  fide  by  the  defendant;  for 
the  plaintiff's  conduct  was  equivocal,  and  might  well  be  supposed  by  the  defendant 
to  be  such  as  he  described  it ;  and  that  the  judge  was  right  in  directing  a  verdict 
to  be  entered  for  the  defendant,  there  being  no  other  evidence  of  malice. 

SpiU  V.  MauU,  (Exch.  Ch.),  L.  R.  4  Ex.  232 ;    38  L.  J.  Ex.  138 ;    17 

W.  R.  805 ;  20  L.  T.  675. 

The  defendant  on  a  privileged  occasion  said  that  the  plaintiff  was  ''  as  drunk  as 

a  Bovf/*    It  would  have  been  quite  enough  for  all  purposes  if  the  defendant  had 

said  the  plaintiff  "  was  not  sober."    Hdd,  that  these  words  were  no  evidence  of 

malice.    Nonsuit 

SvUon  V.  Plum/ridge,  16  L.  T.  741. 
The  rector  dismissed  the  parish  schoolmaster  for  refusing  to  teach  in  the  Sunday 
School    The  schoolmaster  opened  another  school  on  his  own  account  in  the 
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parish.  The  rector  published  a  pastoral  letter  warning  all  parisboners  not  to 
support  "  a  schismatical  school,''  and  not  to  be  partakers  with  the  plaintiff  "  in  his 
eyil  deeds,"  which  tended  **  to  produce  disunion  and  schism,''  and  "  a  spirit  of 
opposition  to  authority."  Held,  that  there  was  some  evidence  to  go  to  the  jury 
that  the  rector  cherished  anger  and  malice  against  the  schoolmaster. 

Gilpin  V.  Fotoler,  9  Ex.  616  ;  23  L.  J.  Ex.  162 ;  18  Jur.  293. 

Bctterill  and  another  v.  WhyUhtaiy  41  L.  T.  688. 
It  was  the  duty  of  the  defendant  on  a  privileged  occasion  to  send  out  a  notice 
referring  to  the  plaintiff  The  defendant  unnecessarily  introduced  into  the  notice 
words  defamatory  of  the  plaintiff,  but  which  yet  were  not  wholly  irrelevant  to  the 
occasion.  Held,,  that  the  presence  of  these  words  did  not  prevent  the  privUege 
arising ;  that  they  were  at  most  evidence  of  malice,  and  as  the  jury  had  not  found 
malice,  judgment  was  entered  for  the  defendant 

NevUl  V.  FvM  Arti  and  General  Ineuranee  Co,,  (1896)  2  Q.  B.  166 ;  64 
L.  J.  Q.  B.  681 ;  72  L.  T.  625  ;  69  J.  P.  371  ;  14  R.  687. 


(ii)  Mode  and  Extent  of  Pahlication. 

As  a  rule,  this  also  is  but  faint  evidence  of  malice,  it  is 
matter  rather  to  be  urged  at  an  earlier  stage,  when  the 
judge  is  deciding  the  question  whether  each  publication 
proved  is  privileged,  or  at  a  later  stage  when  the  jury  are 
considering  the  amount  of  damages  to  be  awarded.  If  all 
the  publications  proved  are  included  in  the  pleadings  or 
particulars,  they  must  be  held  either  privileged  or  unprivi- 
leged :  if  unprivileged,  no  question  of  malice  arises  ;  if  pri- 
vileged, then  one  privileged  publication  cannot  possibly  be 
evidence  to  render  another  publication  unprivileged.  But 
where  some  of  the  pubUcations  proved  at  the  trial  are  not 
included  in  the  Statement  of  Claim  or  in  the  particulars,  but 
have  only  recently  been  discovered,  they  may  afford  valuable 
evidence  of  malice. 

In  any  case,  moreover,  if  it  can  be  shown  that  the  mode 
and  extent  of  publication  on  a  privileged  occasion  was  pur- 
posely and  deliberately  made  more  injurious  to  the  plaintiff 
than  necessary,  this  is  evidence  of  malice  in  the  ^publisher. 
The  defendant  should  always  be  careful  that  his  words 
reach  only  those  who  are  concerned  to  hear  them.  Words 
of  admonition  or  of  confidential  .advice  should  be  given  pri- 
vately ;  not  shouted  across  the  street  for  all  the  world  to 
hear.     (Wilson  v.  Collins,  5  C.  &  P.  373.)    Defamatory 

Y  2 


SU  MALICE, 

remarks,  if  written  at  all,  should  be  sent  in  a  private  letter 
properly  sealed  and  fastened  up ;  not  written  on  a  post- 
cardy  or  sent  by  telegraph  ;  for  two  strangers  at  least  read 
every  telegram ;  many  more  most  post-cards.  (  Williamson 
V.  Freer,  L.  R  9  C.  P.  393 ;  43  L.  J.  C.  P.  161 ;  Whitfdi 
V.  S.  E.  Ry.  Co.,  E.  B.  &  E.  115 ;  Robinson  v.  Jones,  4 
L.  R.  Ir.  391.)  Letters  as  to  the  plaintiflTs  private  afl&irs 
should  not  be  published  in  the  newspaper,  however  men- 
torious  the  writer's  purpose  may  be :  unless,  indeed,  there  is 
no  other  way  in  which  the  writer  can  efficiently  effect  his  pur- 
pose and  discharge  the  duty  which  the  law  has  cast  upon  him. 
But  where  it  is  usual  and  obviously  convenient  to  print  such 
a  communication  as  that  complained  of,  before  circulating  it 
amongst  the  persons  concerned,  the  privilege  wiU  not  be 
lost  merely  because  of  the  necessary  publication  to  the 
compositors  and  journeymen  printers  employed  in  printing 
it.  {Lawless  v.  Anglo-Egyptian  Cotton  and  Oil  Co.,  L.  R 
4  Q.  B.  262 ;  and  see  ante,  p.  272.)  So  with  an  advertise- 
ment inserted  in  a  newspaper  defamatory  of  the  plaintiff; 
if  such  advertisement  be  necessary  to  protect  the  defen- 
dant's interests,  or  if  advertising  was  the  only  way  of  effect- 
ing the  defendant's  object,  and  such  object  is  a  legal  one, 
then  the  circumstances  excuse  the  extensive  pubUcation. 
But  if  it  was  not  necessary  to  advertise  at  all,  or  if  the  de- 
fendant's object  could  have  been  equally  well  effected  by  an 
advertisement  which  did  not  contain  the  words  defcimatory 
of  the  plaintiff,  then  the  extent  given  to  the  announcement 
is  evidence  of  malice  to  go  to  the  jury.  (Brown  v.  Croome, 
2  Stark.  297  ;  Lay  v.  Lawson,  4  A.  &  E.  795.) 

So  with  a  privileged  oral  communication,  it  is  important 
to  observe  who  is  present  at  the  time  it  is  made.  A  desire 
should  be  shown  to  avoid  all  unnecessary  publicity.  It  is 
true  that  the  accidental  presence  of  an  uninterested  by- 
stander will  not  alone  take  the  case  out  of  the  privilege,  and 
there  are  some  communications  which  it  is  wise  to  make  in 
the  presence  of  witnesses ;  but  if  it  can  be  proved  that 
the  defendant  purposely  chose  a  time  for  making  the  com- 
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munication  when  others  were  by,  whom  he  knew  to  be  most 
likely  to  act  upon  it  to  the  prejudice  of  the  plaintiflF,  this  is 
evidence  of  malice. 

lUuatrations. 

To  give  mmeceaaary  publicity  to  defamatoiy  matter  by  pablishing  it  to  persons 
uusoncemed  ia  evidence  of  malice :  as  where  the  defendant  posted  up  libellous 
placards. 

Cheue  v.  Scales,  10  M.  &  W.  488;  12  L.  J.  Ex.  13. 
Or  had  a  defiamatory  notice  cried  by  the  town-crier. 

Woodoffd  V.  Dovmngy  2  Man.  &  By.  74. 
The  defendant  was  a  customer  at  the  plaintiff's  shop,  and  had  occasion  to  com- 
plain of  what  he  considered  fraud  and  dishonesty  in  the  plaintiflfs  conduct  of  his 
business ;  but  instead  of  remonstrating  quietly  with  him,  the  defendant  stood 
outside  the  shop-door,  and  spoke  so  loud  as  to  be  heard  by  everyone  passing 
down  the  street  The  language  he  employed  also  was  stronger  than  the  occasion 
warranted.  Held,  that  there  was  evidence  of  malice  to  go  to  the  jury.  Damages 
40s. 

Oddy  V.  Lord  Otorge  PauUt^  4  F.  &  F.  1009. 
And  see  Wilson  v.  Collim,  6  C.  &  P.  373. 
That  defendant  caused  the  libel  to  be  industriously  circulated  is  evidence  of 
malice. 

QathercoU  v.  MiaU,  15  M.  &  W.  319  ;  16  L.  J.  Ex.  179  ;  10  Jur.  337. 
A  shareholder  in  a  railway  company  himself  invited  reporters  for  the  press  to 
attend  a  meeting  of  the  shareholders  which  he  had  summoned,  and  at  which  he 
made  an  attack  upon  one  of  the  directors.     Held,  that  the  privilege  was  lost 
thereby. 

Paawns  v.  Surgey,  4  F.  &  F.  247. 
Davis  V.  CkUbush  and  others,  1  F.  &  F.  487. 
The  fact  that  the  defendant's  wife  was  present  on  a  privileged  occasion,  and 
heard  what  her  husband  said,  is  no  evidence  of  malice  in  the  defendant 
Jones  V.  Thomasy  34  W.  R.  104 ;  63  L.  T.  678  ;  60  J.  P.  149. 
Defendant  accused  the  plaintiff  in  the  presence  of  a  third  person,  of  stealing 
his  wife's  brooch  ;  plaintiff  wished  to  be  searched  ;  defendant  repeated  the  accusa- 
tion to  two  women,  who  searched  the  plaintiff  and  found  nothing.    Subsequently, 
it  was  discovered  that  defendant's  wife  had  left  the  brooch  at  a  friend's  house. 
Held,  that  the  mere  publication  to  the  two  women  did  not  destroy  the  privilege 
attaching  to  charges,  if  made  bond  fidey  but  that  all  the  circimistances  should 
have  been  left  to  the  jury. 

Padmore  v.  Lawrence,  11  A.  &  £.  380  ;  4  Jur.  468  ;  3  P.  &  D.  209. 

And  see  Amann  v.  Damm,  8  C.  B.  N.  S.  697 ;  29  L.  J.  C.  P.  313 ; 

7  Jur.  N.  S.  47  ;  8  W.  B.  470. 

The  defendant,  the  tenant  of  a  farm,  required  some  repairs  to  be  done  at  his 

house  ;  the  landlord's  agent  sent  up  two  workmen,  one  of  whom  was  the  plaintiff. 

They  made  a  bad  job  of  it ;  the  plaintiff  undoubtedly  got  drunk  while  on  the 

premises ;  and  the  defendant  was  convinced  from  what  he  heard  that  the  plaintiff 

had  broken  open  his  cellar-door,  and  drunk  his  cider.    Two  days  afterwards  the 

defendant  met  the  plaintiff  and  a  mason  called  Taylor,  and  charged  the  plaintiff 

with  breaking  open  the  cellar-door,  getting  drunk,  and  spoiling  the  job.    He 
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repeated  this  chazge  later  in  the  same  daj  to  Taylor  alone  in  the  absence  of  the 
plaintiff,  and  also  to  the  landlord's  agent  JSTeU,  that  the  communication  to  the 
landlord's  agent  was  clearly  privileged,  as  he  was  the  plaintiff's  employer ;  that 
the  statement  made  to  the  plaintiff  in  Taylor's  presence  was  also  privileged,  if 
made  honestly  and  bond  fide  ;  and  that  the  circumstance  of  its  being  made  in  the 
presence  of  a  third  person  did  not  of  itself  m&\ie  it  unauthorized  ;  and  that  it  was 
a  question  to  be  left  to  the  jury  to  determine  from  the  circumstances^  including 
the  style  and  character  of  the  language  used,  whether  the  defendant  acted  bond 
fidej  or  was  influenced  by  malicious  motives.  But  that  the  statement  to  Taylor, 
in  the  absence  of  the  plaintiff,  was  unauthorized  and  officious,  and  therefore  not 
protected,  although  made  in  the  belief  of  its  truth,  if  it  were  in  point  of  fact  false. 
The  defendant  had,  in  fact,  repeated  the  charge  once  too  often. 
Toogood  V.  Sjryring,  1  Or.  M.  &  K.  181  ;  4  Tyr.  68S. 


The  foregoing  observations  may  now  be  applied  in  detail  to  the 
various  classes  of  qualified  privilege  mentioned  in  the  preceding 
chapters. 

1.  Charactera  of  Servants. 

If  a  master,  out  of  anger  or  any  ill-feeling  against  a  servant,  or 
from  a  desire  to  retain  her  in  his  own  employ,  gives  her  a  bad 
character  when  he  knows  that  she  deserves  a  good  one,  he  is  acting 
maliciously,  and  all  privilege  is  lost  So  if  from  any  wrong  motive 
he  states  about  her  that  which  he  does  not  know  to  be  true,  careless 
whether  it  be  true  or  false,  such  recklessness  is  tantamount  to  malice, 
and  "  takes  the  case  out  of  the  privilege."  The  mere  fact  that  the 
words  are  now  proved  or  admitted  to  be  false  is  no  evidence  of 
malice,  unless  evidence  be  also  given  by  the  plaintiff  to  show  that 
the  defendant  knew  they  were  false  at  the  time  of  publication. 
(Foumtain  v.  Boodle,  3  Q.  B.  5 ;  Caidfidd  v.  Whitwortii,  16  W.  R 
936  ;  18  L.  T.  627  ;  Clark  v.  Molyneux  (C.  A.),  3  Q.  B.  D.  237 ;  47 
L.  J.  Q.  B.  230.)  But  where  master  and  servant  have  been  living 
under  one  roof  for  years,  it  is  hardly  possible  for  the  master  not  to 
know  of  his  own  knowledge  whether  the  servant  is  or  is  not  clean, 
civil,  and  truthful.  If  under  such  circumstances  the  master  gave  her 
a  bad  character,  declaring  that  she  was  slovenly,  disrespectful,  and 
untruthful,  proof  that  she  was  clean,  civil,  and  truthful,  would  not 
merely  be  proof  that  the  words  were  untrue;  it  would  also  be 
evidence  that  the  defendant  knew  they  were  untrue,  which  is  strong 
evidence  of  malice.  Such  evidence,  therefore,  is  admissible  under 
such  circumstances  as  part  of  the  plaintiff's  case,  although  no  justifi- 
cation is  pleaded. 
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Where  a  master  has  given  a  servant  a  bad  character,  the  circumstances  under 
which  they  parted,  any  expression  of  ill-will  uttered  by  the  master  then  or  sub- 
sequently, the  fact  that  the  master  never  complained  of  the  plaintiffs  misconduct 
whilst  she  was  in  his  bcrvice,  or  when  dismissing  her  would  not  specify  the 
reason  for  her  dismissal,  and  give  her  an  opportunity  of  defending  herself, 
together  with  the  circumstances  under  which  the  character  was  given,  and  its 
exaggerated  language,  are  each  and  all  evidence  of  malice. 

Kelly  V.  PaHmgtan,  4  B.  &  AdoL  700 ;  2  N.  &  M.  460. 

And  in  such  a  case  the  plaintiff  is  permitted  to  give  general  evidence  of  her 
good  character,  in  order  to  show  that  the  defendant  must  have  known  she  did 
not  deserve  the  bad  character  he  was  writing. 

Fountain  v.  Boodle,  3  Q.  B.  5  ;  2  Q.  &  D.  450. 

Rogers  v.  Sir  Germs  OlifUm,  3  B.  &  P.  587  ;  ante,  p.  228. 

It  is  usual  for  a  former  master  to  give  the  character  of  a  servant  on*application, 
and  not  before.  Hence  if  a  master  hears  a  discharged  servant  is  applying 
for  a  place  at  M.'s  house,  and  writes  at  once  to  M.  to  give  the  servant  a  bad 
character,  the»  fact  that  the  commimication  was  uncalled  for  will  be  apt  to  tell 
against  the  master.  M.  would  almost  certainly  have  applied  to  the  defendant 
for  the  information  sooner  or  later ;  and  the  eagerness  displayed  in  thus  impart- 
ing it  unasked  will  be  commented  on  as  a  proof  of  malice,  and  if  there  be  any 
other  evidence  of  malice,  however  slight,  may  materially  influence  the  verdict. 
But  if  there  be  no  other  evidence  of  malice,  the  communication  is  still  privi- 
leged. 

PaUis(m  v.  Jones,  8  B.  &  C.  578*;  3  M.  &  R.  101. 

Fowles  V.  Bmoen,  3  Tiffany  (30  N.  Y.  R.)  20  ;  amU,  p.  227. 
The  defendant  on  being  applied  to  for  the  character  of  the  plaintiff^  who  had 
been  his  saleswoman,  charged  her  with  theft.  He  had  never  made  such  a  charge 
against  her  till  then ;  he  told  her  that  he  would  say  nothing  about  it,  if  she 
resumed  her  employment  at  his  house  ;  subsequently,  he  said  that  if  she  would 
acknowledge  the  theft  he  would  give  her  a  character.  Held,  that  there  was 
abundant  evidence  that  the  chaige  of  theft  was  made  mold  fide  with  the 
intention  of  compelling  plaintiff  to  return  to  defendant's  service.    Damages  £00. 

Jacks(m  v.  HopperUm,  16  C.  B.  N.  S.  829;  12  W.  R.  913 ;  10  L.  T. 
529. 
The  defendant  made  a  charge  of  felony  against  his  former  shopman  to  his  rela- 
tives during  his  absence  in  London,  with  a  view  of  inducing  them  to  compound 
the  alleged  felony,  and  not  for  the  purpose  of  prosecution  or  investigation.  He 
actually  received  j£50  from  plaintiff's  brother  as  hush-money.  Held,  that  the 
charge  of  felony  was  altogether  unprivileged. 

Hooper  v.  TruscoU,  2  Bing.  N.  C.  457  ;  2  Scott,  672. 
A  letter  written  by  an  employer  dismissing  a  shopwoman,  and  stating  the 
reasons  why  in  very  forcible  language,  is  a  privileged  communication,  and  the 
court  will  not  closely  scrutinize  the  language  to  find  evidence  of  malice. 

R.  V.  Perry,  16  Cox,  C.  0.  169. 
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2.  Answers  to  Confidential  Inquiries. 

Every  answer  given  by  the  defendant  to  any  one  who  has  an 
interest  in  the  matter,  and,  therefore,  a  right  to  ask  for  the  informa- 
tion is  privileged.  But,  of  course,  the  defendant  must  honestly 
believe  in  the  truth  of  the  charge  he  makes  at  the  time  he  makes  it 
And  this  implies  that  he  must  have  some  ground  for  the  assertion : 
it  need  not  be  a  conclusive  or  convincing  ground:  but  no  charge 
should  ever  be  made  recklessly  and  wantonly,  even  in  confidence. 

The  inquirer  should  be  put  in  possession  of  all  the  defendant 
knows,  and  of  his  means  of  knowledge ;  if  his  only  means  of  know- 
ledge is  hearsay,  he  should  tell  him  so :  he  should  not  state  a  rumour 
as  a  fact;  and,  in  repeating  a  rumour,  he  must  be  careful  not  to 
heighten  its  colour,  or  exaggerate  its  extent.  If  the  only  information 
he  possesses  is  contained  in  a  letter,  it  is  best  to  produce  the  letter, 
and  leave  the  inquirer  to  draw  his  own  oondusions.  {Coxhead  t. 
Richa/rda,  2  C,  B.  569  ;  15  L.  J.  C.  P.  278 ;  10  Jur.  984 ;  Robshaw 
V.  Smith,  38  L.  T.  428.)  Do  not  speak  with  the  air  of  knowing  of 
your  own  knowledge  that  every  word  you  say  is  the  fact  when  you 
are  merely  repeating  gossip  or  hazarding  a  series  of  reckless  asser- 
tions. If  time  allows,  and  means  of  inquiry  exist,  you  should  make 
some  attempt  to  sift  the  charge  before  you  spread  it  In  short, 
confidential  advice  should  be  given  seriously  and  conscientiously :  it 
should  be  manifest  that  you  do  not  take  a  pleasure  in  maligning  the 
plaintiff,  but  are  compelled  to  do  so  in  the  honest  discharge  of  a 
painful  duty. 

8.  Information  volunteered. 

Here  the  defendant  must  be  especially  circumspect ;  as  the  mere 
fact  that  the  communication  is  volunteered,  that  the  defendant  did 
not  wait  for  the  pei*son  concerned  to  come  to  him  and  make  inquiries 
will  raise  at  least  a  suspicion  of  malice  in  the  mind  of  most  jurymen. 
Of  course,  the  defendant  must  in  the  first  place  satisfy  the  jury  that 
at  the  time  he  made  the  statement  he  sincerely  believed  in  its 
truth.  But  this  alone  will  afford  him  no  defence.  (BotteriU  v. 
Whytehead,  41  L.  T.  588.)  It  is  necessary  further  that  circum- 
stances should  be  present  to  his  mind  which  reasonably  imposed  on 
him  a  duty  to  make  such  statement.  It  is  the  province  of  the 
judge  to  decide  whether  a  communication  is  privileged  or  not,  when 
the  facts  are  undisputed.  If,  therefore,  although  the  defendant 
alleges  that  he  acted  under  an  honest  sense  of  duty,  the  judge  can 
see  no  evidence  of  any  circumstances  raising  such  a  duty,  he  wiU. 
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rule  that  no  case  of  privilege  has  been  established.  If,  howerer, 
SQch  ciroumstances  exist,  the  judge  will  rule  that  the  statement 
is  privileged,  although  it  may  now  be  proved  untrue ;  and  he  will 
leave  to  the  jury  the  question  :  Did  the  defendant  make  the  state- 
ment under  an  honest  sense  of  duty,  desiring  to  serve  the  person 
most  concerned,  or  was  he  actuated  by  any  malicious  or  self-seeking 
motive  ? 

In  deciding  this  question,  the  jury  must  not  ask  themselves  merely, 
"  Should  we  have  acted  as  the  defendant  has  done  in  such  circum- 
stances 1 "  for  different  people  act  differently  in  similar  perplexities. 
Moreover  the  matter  has  been  thoroughly  investigated  by  the  time  it 
comes  before  the  jury,  and  what  to  the  defendant  at  the  time  seemed 
matter  of  serious  suspicion  has  all  been   explained  away  in  court. 
The  jury  must  place  themselves  in  the  position  of  the  defendant  at 
the  time  these  suspicious  circumstances  were  brought  to  his  knowledge, 
when  first  the  question  arose  in  his  mind,  **  Ought  I  not  to  inform 
A.  ?  "     It  may  well  be  that  another  man  would  have  said,  ''  It  is  no 
concern  of  mine,"  and  would  have  done  nothing  (which  is  always  the 
safer  course).    But  that  does  not  prove  that  defendant  was  wrong  in 
acting  as  he  did.     It  is  not  sufficient  for  the  defendant  merely  to 
swear,  ''  I  acted  under  a  sense  of  duty/'  if  no  other  reasonable  man 
would  have  so  acted  in  the  same  circumstances.     But  the  jury  should 
find  for  the  defendant  if  they  are  satisfied  that  he  both  honestly  felt, 
and  had  reasonable  grounds  for  feeling,  that  he  could  not  conscien- 
tiously allow  A.  to  continue  in  secure  ignorance,  but  that  he  must 
communicate  to  him  that  which  he  was  so  much  concerned  to  know. 
It  is  not  necessary  that  before  making  such  statement  the  defen- 
dant should  himself  have  thoroughly  investigated  the  reports  which 
had  reached  him.     The  fact  that  he  acted  on  hearsay,  is  no  evidence 
of  malice.    (Maitland  v.  BramweU,  2  F.  &  F.  623;  Coxhead  v. 
Richards,  2  C.  B.  569 ;  15  L.  J.  C.  P.  278  ;   Idater  v.  Perryman, 
L  R  4  H.  L.  521 ;  39  L.  J.  Ex.  177 ;  23  L.  T.  269.)    Unless  the  de- 
fendant ought  for  some  reason  to  have  known  that  his  informant  was 
unreliable  and  his  story  undeserving  of  belief.     But  the  defendant's 
conduct  must  be  that  of  a  reasonable  man  actuated  solely  by  a  genuine 
concern  for  the  person  whom  he  cautions,  and  not  by  spite  against 
the  plaintiff  or  any  other  indirect  motive. 

Illustrations. 

Defendant  wrote  to  Iub  wife's  unde  telling  him  that  his  son  and  heir  was  lead- 
ing a  fast  wild  life,  and  was  longing  for  his  Other's  death,  and  that  all  his  inheri- 
tance would  not  be  sufficient  to  satisfy  his  debts.    The  Court  of  Star  Chamber 
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were  satisfied  that  this  letter  was  written  with  the  intention  of  a^liftHAtiTig  the  father 
from  the  son,  and  inducing  the  father  to  leave  his  lands  and  money  to  the  defen- 
dant or  his  wife,  and  not  &om  an  honest  desire  that  the  son  should  reform  his 
life ;  and  they  fined  defendant  £200. 

Peacock  y.  BeyncU  (1612),  2  Brownlow  and  Qoldesborongh,  161. 
If  I  see  the  servant  of  my  neighbour  committing  an  illegal  or  improper  act, 
or  if  I  receive  important  information  concerning  him  which  I  have  reason  to 
believe  has  not  reached  his  master,  I  may  impart  to  the  master  what  I  saw  or 
heard,  provided  I  do  so  out  of  genuine  concern  for  his  wel£&re  and  under  a 
sense  of  duty,  and  not  out  of  ill  will  against  the  servant 

Stuart  V.  BeU,  (1891)  2  Q.  B.  341 ;  60  L.  J.  Q.  B.  677;  39  W.  R.  612; 

64  L.  T.  633. 
Masters  v.  Burgess,  3  Times  L.  B.  96. 
A  near  relative  may  warn  a  lady  not  to  marry  a  particular  suitor,  and  assign 
his  reasons  for  thus  cautioning  her,  provided  this  be  done  from  a  conscientious 
desire  for  her  welfare,  and  in  the  bond  fide  belief  that  the   charges  made  are 
true. 

Todd  V.  Hawkins,  2  M.  &  Rob.  20;  8  C.  &  P.  88. 
Per  De  Grey,  C.J.,  in  case  cited  2  Smith,  at  p.  4. 
As  to  a  mere  friend. 

See  Byam  v.  Collins,  39  Hun,  (46  N.  Y.  Sup.  Ct)  204;  and  per 
Hill,  J.,  in  case  referred  to  in  16  C.  B.  N.  S.  410,  411  ;   33  L.  J. 
C.  P.  93;  anU,^.  242. 
But  if  a  rival  thus  endeavoured  to  oust  the  plaintiff  from  the  lady's  affections, 
there  would  be  evidence  of  malice  to  go  to  the  jury. 

And  see  Adams  v.  Coleridge,  1  Times  L.  R.  84. 
A  colonel  was  dismissed  from  his  command  in  consequence  of  charges  made  by 
the  defendant  A  member  of  Parliament  gave  notice  that  he  would  ask  a 
question  in  the  House  of  Commons  relative  to  this  dismissaL  Defendant  there- 
upon called  on  the  member,  whom  he  knew,  to  explain  matters.  The  conversa- 
tion that  ensued  was  held  to  he  primd  facie  privileged ;  but  the  jury  found  that 
the  charges  were  made,  not  from  a  sense  of  duty,  but  from  personal  resentment  on 
account  of  other  matters,  and  that  the  object  of  the  conversation  was  to  preju- 
dice the  plaintiff  by  reason  of  such  personal  resentment.  Held,  ample  evidence  of 
malice,  taking  away  the  privilege. 

Dickson  V.  The  Earl  of  JViLton,  1  F.  &  F.  419. 

4.  GomwAinicatioThs  imputimg  Crime  or  Misconduct  to  others. 

Such  accusations  must  always  be  made  in  the  honest  desire  to  pro- 
mote the  ends  of  justice,  and  not  with  any  spiteful  or  malicious  feel- 
ing against  the  person  accused,  nor  with  the  purpose  of  obtaining  any 
indirect  advantage  to  the  accuser.  Nor  should  serious  accusations 
be  made  recklessly  or  wantonly  ;  they  must  always  be  waiTanted  by 
some  circumstances  reasonably  arousing  suspicion.  And  they  should 
not  be  made  unnecessarily  to  pei*sons  unconcerned,  nor  before  more 
persons,  nor  in  stronger  language,  than  necessary.  {Roberts  v. 
Richards,  3  F.  &  F.  507  ;  Padmore  v.  Lawrence,  11  A.  &  E.  380.) 
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lUvstrationa. 

Plaintiff  assaulted  the  defendant  on  the  highway ;  the  defendant  met  a  con- 
stable and  asked  him  to  arrest  the  plaintiff.  The  constable  refased  to  anrest  the 
plaintiff  unless  he  was  charged  with  a  felony.  The  defendant  knowing  full  well 
that  the  plaintiff  had  committed  a  misdemeanour  only,  viz.,  the  assault,  charged 
him  with  felony,  in  order  to  get  him  locked  up  for  the  night.  Held,  that  the 
charge  of  felony  was  malicious,  as  being  made  from  an  indirect  and  improper 
motive. 

Smith  v.  Hodgeskins,  (1633)  Cro.  Car.  276. 

Plaintiff  was  defendant's  shopman  in  Plymouth  till  Nov.  5th,  1834,  when  he 
left  and  went  to  London,  receiving  from  the  defendant  a  good  character  for  steadi- 
ness, honesty,  and  industry.  Early  in  December  defendant  found  one  of  his 
female  servants  in  possession  of  some  of  his  goods.  When  charged  with  stealing 
them,  she  said  that  the  plaintiff  gave  them  to  her.  Thereupon  the  defendant, 
though  he  knew  the  girl  was  of  bad  character,  went  to  the  plaintiff's  relations  in 
Plymouth  and  charged  him  with  felony,  and  eventually  induced  them  to  give  him 
fif^  pounds  to  say  no  more  about  the  matter.  Held,  that  the  charge  of  felony 
was  not  made  Ixmd  fde  with  any  intention  to  promote  investigation  or  prosecu- 
tion, but  with  the  object  of  compounding  the  felony  and  thus  putting  money  into 
the  defendant's  own  pocket ;  that  it  was  therefore  altogether  unprivileged  ;  and 
that  no  question  as  to  malice  in  fact  should  have  been  left  to  the  jury. 
Eooper  v.  Truscotty  2  Bing.  N.  C.  457  ;  2  Scott,  672. 


5.  Charges  against  Pvhlic  Officials. 

Every  communication  made  bond  fide  with  a  view  to  obtain  redress 
for  some  injury  received,  or  to  prevent  or  punish  some  public  abuse, 
is  privileged,  if  it  be  addressed  to  some  person  who  has  a  duty  or  an 
interest  in  the  matter.  "This  privilege,  however,  must  not  be 
abused ;  for  if  such  communication  be  made  maliciously  and  without 
probable  cause,  the  pretence  under  which  it  is  made,  instead  of  fur- 
nishing a  defence,  will  aggravate  the  case  of  the  defendant."  (Per 
Best,  J.,  in  JFoirmoTi  v.  Ives,  6  B.  &  Aid.  647,648.)  And  a  defendant 
will  be  taken  to  have  acted  maliciously,  if  he  eagerly  seizes  on  some 
slight  and  frivolous  matter,  and  without  any  inquiry  into  the  merits, 
without  even  satisfying  himself  that  the  account  of  the  matter  that 
has  reached  him  is  correct,  hastily  concludes  that  a  great  public 
scandal  has  been  brought  to  light  which  calls  for  the  immediate  in- 
tervention of  the  Crown.  {Robinson  v.  May,  2  Smith,  3.)  More- 
over, in  seeking  redress,  the  defendant  must  be  careful  to  apply  to 
some  person  who  has  jurisdiction  to  entertain  the  complaint,  or  power 
to  redress  the  grievance,  or  some  duty  or  interest  in  connection  with 
it  If  he  recklessly  makes  statements  to  some  one  altogether  uncon- 
cerned with  the  matter,  there  is  no  privilege.    (Hawk.  PI.  Cr.  I.  544.) 
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And  where  the  informant  is  himself  the  person  aggrieved,  he  should 
be  very  careful  not  to  be  led  away  by  his  indignation  into  misstating 
£M;t8,  or  employing  language  too  violent  for  the  occasion. 


6.  StateTnenta  necessary  to  protect  the  Defendant's  private 

IrUerests, 

In  the  first  place,  the  defendant  must  honestly  believe  that  he 
possesses  the  right  which  he  claims.  And  tliis  involves  that  he  must 
have  some  ground  for  making  such  a  claim.  **  The  jury  may  infer 
malice  from  the  absence  of  probable  cause ;  but  they  are  not  bound 
to  do  so.  The  want  of  probable  cause  does  not  necessarily  lead  to  an 
inference  of  malice."  (Per  Maule,  J.,  in  Pater  v.  Baker,  3  C.  B.,  at 
p.  868.) 

Nezt^  in  claimiDg  a  right  for  himself  or  in  resisting  a  claim  made 
by  another,  the  defendant  must  be  careful  to  use  temperate 
language,  and  to  restrict  himself  to  matters  relevant  to  the  claim.  It 
is  seldom  necessary  in  self-defence  to  impute  evil  motives  to  others, 
or  to  charge  your  adversary  with  dishonesty  or  fraud.  If,  therefore, 
in  writing  or  speaking  on  a  privileged  occasion  the  defendant  breaks 
out  into  irrelevant  charges  against  the  plaintiff,  such  excess  will  be 
evidence  of  malice,  making  the  relevant  matter  actionable.  Or,  in- 
deed, if  such  charges  be  wholly  irrelevant  and  entirely  unconnected 
with  the  occasion  whence  the  privilege  is  derived,  they  will  be  wholly 
unprivileged ;  so  that  no  question  of  actual  malice  will  arise  as  to 
them  ;  unless  defendant  proves  them  true,  the  verdict  will  go  against 
him.  (Huntley  v.  Wa/rd,  6  C.  B.  N.  S.  514 ;  6  Jur.  N.  S.  18 ;  Warren 
V.  Warren,  1  C.  M.  &  R  251 ;  4  Tyr.  850  ;  and  see  ante,  p.  274.) 

Lastly,  in  cases  where  some  such  communication  is  necessary  and 
proper  in  the  protection  of  the  defendant's  interests,  the  privilege 
may  be  lost  if  the  extent  of  its  publication  be  excessive.  The  de- 
fendant is  not  entitled  to  write  to  the  Times  because  some  one  has 
cast  a  slur  on  him  at  a  private  gathering  of  his  Mends ;  in  fact  by  so 
doing  he  takes  the  surest  method  of  disseminating  the  charge  against 

himself. 

Illustrations. 

Defendant  claimed  a  leasehold  interest  in  the  manor  and  castle  of  Hely,  and 
produced  a  lease  which  she  knew  to  be  a  forgery.    Judgment  for  the  plaintiff 
Gerard  v.  Dickenton^  (1590)  4  Rep.  18  ;  Cro.  Eliz.  197. 
Leslie  v.  Ca/oe,  3  Times  L.  R.  584  ;  5  Times  L.  R.  6. 
Defendant  claimed  rent  of  plaintiff ;  plaintiffs  agent  told  defendant  that  plam- 
tiff  denied  his  liability ;  defendant  thereupon  wrote  to  the  agent,  ailing  facta  in 
support  of  his  claim,  and  adding,  '*  This  attempt  to  defraud  me  of  the  prodaoe  of 
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the  land  k  as  mean  as  it  is  di^onest."    Held,  that  the  publication,  in  these  terms, 
was  malidous,  for  one  can  claim  a  debt  without  imputing  fraud,  and  that  the 
judge  was  justified  in  directing  the  jury  that  it  was  a  libeL 
T^uon  v.  EvwMy  18  A.  &  E.  733. 
Lord  Denman,  in  deliTeiing  the  judgment  of  the  Court,  said,  '*  Some  remark 
from  the  defendant  on  the  refusal  to  pay  the  rent  was  perfectly  justifiable,  because 
his  entire  silence  might  have  been  construed  into  an  acquiescence  in  that  refusal, 
and  so  might  have  prejudiced  his  case  upon  any  future  claim  ;  and  the  defendant 
would,  therefore,  have  been  privileged  in  denying  the  truth  of  the  plaintifiTs  state- 
ment.   But,  upon  consideration,  we  are  of  opinion  that  the  learned  judge  was 
qtdte  right  in  considering  the  language  actually  used  as  not  justified  by  the 
occasion.    Any  one,  in  the  transaction  of  business  with  another,  has  a  right  to  use 
language  hcndfde^  which  is  relevant  to  that  business,  and  which  a  due  regard  to 
his  own  interest  makes  necessary,  even  if  it  should  directly  or  by  its  consequences, 
be  injurious  or  painful  to  another ;  and  this  is  the  principle  on  which  privileged 
communication  rests.     But  it  was  enough  for  the  defendant's  interest,  in  the 
present  case,  to  deny  the  truth  of  the  plaintiJS's  assertion :  to  characterize  that 
assertion  as  an  attempt  to  defraud,  and  as  mean  and  dishonest,  was  whoUy 
nnnecessary." 

And  see  Bobertsan  ▼.  M^DougaU,  4  Bing.  670 ;  1  M.  &  P.  6d2  ;  3  C. 

&  P.  259. 
Hancock  v.  Case,  2  F.  &  F.  711.    . 
Jacob  V.  Lawrence,  4  L.  R.  Jr.  579 ;  14  Cox,  C.  C.  321. 
The  defendant  owed  the  plaintiff  £6  10s. ;  the  plaintiff  told  his  attorney  to 
write  and  demand  the  money,  and  threaten  proceedings.    The  defendant  in  reply 
wrote  to  the  attorney  denouncing  the  proceedings  as  a  ''  miserable  attempt  at  im- 
position," and  proceeded  to  discuss  the  plaintiffs  ^  transactions  in  business  matters 
generally,"  asserting  that  "  his  disgusting  tricks  are  looked  upon  by  all  respectable 
men  with  scorn."    Damages  one  farthing  ;  the  jury  expressly  foimd  that  theie 
was  no  malice  ;  but  the  judge  certified  for  costs  on  the  express  ground  that  there 
vras. 

Euntky  v.  Ward,  1  F.  &  F.  652 ;  6  C.  B.  N.  S.  514  ;  6  Jur.  N.  S.  18. 
Cooke  V.  JFUdes,  5  E.  &  B.  328  ;  24  L.  J.  Q.  K  367  ;  1  Jur.  N.  S.  610  ; 

3  C.  L.  R.  1090. 
Nevill  V.  The  Fine  Art  and  General  Inewrance  Co.,  Lvmdted,  (1895)  2 
Q.  B.  156  ;  64  L.  J.  Q.  B.  681 ;  72  L.  T.  525  ;  59  J.  P.  371. 
So  where  the  defendant  inserts  in  a  newspaper  an  advertisement  defamator}' 
of  the  plaintiff ;  if  such  advertisement  be  necessary  to  protect  the  defendant's 
interest,  or  if  advertising  was  the  only  way  of  effecting  the  <lefendant's  object, 
and  such  object  is  a  legal  one,  then  the   circumstances  excuse  the  extensive 
publication.    But  if  it  was  not  necessary  to  advertise  at  all,  or  if  the  defendant's 
object  could  have  been  equally  well  effected  by  an  advertisement  which  did 
not  contain  the  words  defamatory  of  the  plaintiff,  then  the  extent  given  to  the 
announcement  is  evidence  of  malice  to  go  to  the  jury. 
Brown  v.  Croome,  2  Stark.  297. 
Lay  V.  Laweon,  4  A.  &  E.  795  ;  overruling 
Delany  v.  Jones,  4  Esp.  191. 

Gasseit  v.  QUbert  and  others,  6  Qray  (72  Mass.),  94,  ante,  p.  253. 
The  plaintiff  left  the  defendant's  employ  and  set  up  business   on  his  own 
account  in  premises  adjoining  the  defendant's.    Thereupon  the  defendant  sent  to 
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certain  cuBtomers  whom  the  plaintiff  had  introduced  to  him,  a  postcard  to  tlie 
following  effect :  '*  I  heg  to  inform  you  that  in  consequenu  of  t^  unsatigfadanf 
manner  in  which  the  late  drayman,  SmUhy  performed  hie  dtUieej  he  is  no  longer  in 
mj  employ,  neither  has  he  any  authority  to  receive  money  on  my  behalf."  Held^ 
that  the  postcard  would  have  been  equally  efficacious  to  protect  the  interests  of 
the  defendant  without  the  words  in  italics  ;  that  the  insertion  of  these  libellous 
words  was  unnecessary  and  malicious.    Verdict  for  the  plaintiff  for  j£10  damages. 

Smith  V.  Crockery  5  Times  L.  R.  441. 

Gallagher  v.  Mwion,  4  Times  L.  R.  304. 


7.  Privileged  Reports. 

In  all  these  cases,  whether  under  the  Law  of  Libel  Amendment 
Act,  1888,  or  at  common  law,  the  privilege  can  be  destroyed  by 
proof  of  malice  in  the  defendant  It  is  not  enough,  if  the  proprietor 
of  the  paper  be  sued,  to  prove  malice  in  the  editor  or  the  reporter  ; 
malice  must  be  shown  in  the  defendant  himself.  {Robertson  v. 
Wylde,  2  Moo.  &  Rob.  101 ;  Clark  v.  Newsam,  1  Ex.  131,  139.) 
And,  indeed,  whenever  the  report  has  been  written  by  the  ordinary  re- 
poller  on  the  staff  of  the  newspaper  it  is  difficult  to  prove  any  malice. 
If,  however,  the  report  was  written  by  a  successful  litigant  or  his 
solicitor,  or  by  the  speaker  at  a  meeting,  the  jury  will  be  more  ready 
to  conclude  that  the  act  was  malicious.  Though  it  must  always  be 
remembered  that  "a  newspaper  has  no  greater  privilege  in  such 
a  matter  than  any  ordinary  person ;  any  person  is  privileged  in 
publishing  such  a  report,  if  he  does  so  merely  to  inform  the  public." 
(Per  Hannen,  J.,  in  Salmon  v.  Isaac,  20  L.  T.  at  p.  886 ;  and  see 
5  Ex.  D.  56 ;  and  3  Times  L.  R.  245.) 

lUustratioTis. 

Even  though  a  report  of  judicial  proceedings  be  correct  and  accurate,  still  if 
it  be  published  from  a  malicious  motive,  whether  by  a  newspaper  reporter  or  any 
one  else,  the  privilege  is  lost. 

SUoene  v.  8am/ps(m,  6  Ex.  D.  63  ;  49  L.  J.  Q.  B.  120  ;  28  W.  R.  87  ; 
41  L.  T.  782. 

Plaintiff  brought  an  action  against  defendant,  and  applied  for  an  injunction. 
Defendant  applied  at  the  same  time  for  a  receiver,  which  was  refused.  There- 
upon the  defendant  said  that  he  would  "  make  it  d— — d  hot  for  Dodson,''  and 
inserted  in  a  newspaper  he  owned  a  report  of  the  application,  setting  out  all  his 
own  counsel  had  said  against  plaintiff's  solvency,  &c  at  full  length,  but  omitting 
all  mention  of  plaintiff's  affidavit    Held,  ample  evidence  of  malice.    Damages 

;£250. 

Dodeon  v.  Ovoen,  2  Times  L.  R.  111. 
A  speech  made  by  a  member  of  Parliament  in  the  House  is  absolutely  privi- 
leged ;  but  if  he  subsequently  causes  his  speech  to  be  printed,  and  published. 
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with  the  malicionB  intention  of  injuring  the  plaintiff,  he  will  be  liable  both  civilly 
and  criminally. 

R,  V.  Lord  Abingdon,  I  Esp.  226. 

R  y.  Creevey,  1  M.  &  S.  273. 

In  Stevens  v.  Sampson,  Bramwell,  B.,  said  (5  Ex.  D.  at  p.  56) : 
"  Suppose  a  reporter  for  the  press  bore  malice  towards  a  person,  a 
party  to  an  action,  and  published  a  fair  report  of  the  proceedings 
injurious  to  him,  I  incline  to  think  that,  as  he  would  be  performing 
a  kind  of  duty,  it  ought  to  be  taken  that  he  is  acting  under  privilege. 
However,  I  only  throw  this  out  as  a  suggestion,  and  it  is  unnecessary 
to  decide  the  point."  Surely,  however,  if  the  action  were  brought 
against  the  reporter  himself,  he  would  be  liable,  because  he  acted 
maliciously.  In  an  action  against  the  editor  or  the  proprietor,  the 
malice  of  the  reporter  would  be  immaterial ;  the  plaintiff  would 
have  to  prove  malice  in  the  actual  defendant.    See  ante,  p,  809. 

In  Brown  v.  Dv/an,  (H.  L.)  6  R.  67,  Lord  Bowen  raised  a  question 
whether,  when  a  professional  relation  is  created  between  a  solicitor 
and  a  client,  and  communications  pass  between  them  with  reference 
to  any  proposed  litigation  against  a  third  person,  the  fact  that  the 
solicitor  is  animated  by  malice  in  what  he  says  of  that  third  person 
would  render  him  liable  to  an  action,  provided  he  does  not  say  anything 
which  is  irrelevant  to  the  matter  which  he  had  in  hand  on  behalf  of 
his  client.  There  must,  however,  be  some  limitation  on  communica- 
tions which  pass  even  between  solicitor  and  client.  For  instance,  it 
cannot  ever  be  the  duty  of  a  solicitor  to  state  to  his  client  what  he 
knows  to  be  £EtLie,  even  though  the  lie  be  relevant  to  the  litigation. 

A  similar  point  was  raised,  but  left  undecided,  in  NeviU  v.  The 
Fine  Arts  and  General  Insuram^e  Company,  Limited,  (1895)  2 
Q.  B.  at  p.  169 :  whether  a  corporation  could  be  rendered  liable  for 
words  published  on  a  privileged  occasion  by  proving  malice  in  its 
servant,  who  published  them.  I  venture  to  suggest  that  in  the  ab- 
sence of  any  express  instructions  given  to  the  servant  bidding  him 
act  in  the  manner  deemed  malicious,  the  corporation  would,  as  a 
rule,  be  exempt  The  fact  that  the  servant  was  malicious  would 
render  him  personally  liable,  but  not  the  corporation. 


CHAPTER    XIL 

DAMAOI8. 

Damages  are  of  two  kinds : — 

(i)  Greneral. 
(ii)  Special. 

Cceneral  Damages  are  such  as  the  law  will  presume  to  be 
the  natural  or  probable  consequences  of  the  defendant's 
words ;  they  need  not  therefore  be  proved  by  evidence. 

Special  Damages  are  such  as  the  law  will  not  infer  firom 
the  nature  of  the  words  themselves ;  they  must  therefore 
be  specially  claimed  on  the  pleadings,  and  evidence  of  them 
must  be  given  at  the  trial.  Such  damages  depend  upon 
the  special  circumstances  of  the  case,  upon  the  defendant's 
position,  upon  the  conduct  of  third  persons,  Ac.,  &c.  Very 
probably  they  would  not  have  been  incurred,  had  the  same 
words  been  spoken  on  another  occasion,  or  to  different 
hearers. 

In  some  cases  special  damage  is  also  a  necessary  element 
in  the  cause  of  action.  When  on  the  face  of  them  the 
words  used  by  the  defendant  clearly  must  have  injured  the 
plaintiff's  reputation,  they  are  said  to  be  actionable  per  se  ; 
and  the  plaintiff  may  recover  a  verdict  for  a  substantial 
amount,  without  giving  any  evidence  of  actual  pecuniary 
loss.  But  where  the  words  are  not  on  the  face  of  them 
such  as  the  courts  will  presume  to  be  necessarily  prejudicial 
to  the  plaintiff's  reputation,  there  evidence  must  be  given 
to  show  that  in  fact  some  appreciable  injury  has  in  this 
case  followed  from  their  use,  or  the  plaintiff  will  be  non- 
suited. The  injury  to  the  plaintiffs  reputation  is  the  gist 
of  the  action ;  he  has  to  show  that  his  character  has  suffered 
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through  the  defendant's  false  assertions :  9,nd  where  there 
is  no  presumption  in  the  plaintiiTs  favour,  he  can  only 
show  this  by  giving  evidence  of  some  special  damage. 

It  will  be  convenient  to  divide  this  chapter  into  the 
following  heads : — 

I. — General  Damages. 
II. — Special  Damage,  where  the  words  are  not  action- 
able per  se. 
III. — Special  Damage,  where  the  words  are  actionable 

per  86. 
IV. — Evidence    for    the    plaintiff    in    aggravation    of 
damages. 
V. — Evidence    for    the    defendant    in    mitigation   of 
damages : — 


(i 

(ii 
(iii 

(iv 

(Yi 
(vii 


Evidence  falling  short  of  a  justification. 
Previous  publications  by  others. 
LiabiUty  of  others. 
Absence  of  malice. 
Plaintiff's  bad  character. 
Absence  of  special  damage. 
Apology  and  amends. 


VI. — Remoteness  of  damages. 


I. — ^General  Damages. 

General  Damages  are  such  as  the  law  will  presume  to  be 
the  natural  or  probable  consequence  of  the  defendant's 
conduct.  They  arise  by  inference  of  law;  and  need  not 
therefore  be  proved  by  evidence.  Such  damages  may  be 
recovered  wherever  the  immediate  tendency  of  the  words 
is  to  impair  the  plaintiff's  reputation,  although  no  actual 
pecuniary  loss  has  in  fact  resulted. 

Such  general  damages  will  only  be  presumed  where  the 

O.L.S.  z 
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words  are  actionable  per  se.  If  any  special  damage  has  also 
been  suffered,  it  should  be  set  out  on  the  pleadings ;  but, 
should  the  plaintiff  fail  in  proving  it  at  the  trial,  he  may 
still  of  course  resort  to  and  recover  general  damages.  {Cook 
V.  Fieldy  3  Esp.  133 ;  Smith  v,  Thomas,  2  Bing.  N.  C.  372, 
380 ;  2  Scott,  546 ;  4  Dowl.  333 ;  1  Hodges,  353 ;  Broum 
V.  Smith,  13  C.  B.  596;  22  L.  J.  C.  P.  151;  17  Jur.  807 ; 
1  C.  L.  R  4.) 

The  jury  should  carefully  consider  the  whole  of  the  words 
complained  of,  and  give  the  plaintiff  such  damages  as  in  their 
opinion  will  fairly  compensate  him  for  the  injury  done  to  his 
reputation  thereby.  The  amount  of  damages  is  "  pecuharly 
the  province  of  the  jury."  (Davis  d  Sons  v.  Shepstone,  11 
App.  Cas.  at  p.  191  ;  55  L.  T.  at  p.  2.)  And  the  Court  of 
Appeal  will  not  disturb  the  verdict,  unless  it  be  such  as 
reasonable  men  could  not  have  honestly  found.  ( Webster 
V.  Friedeherg  (C.  A.),  17  Q.  B.  D.  736 ;  55  L.  J.  Q.  B. 
403;  Metropolitan  Ry.  Co.  v.  Wright^  11  App.  Cas.  152, 
154,  156  ;  Praed  v.  Graham  (C.  A.),  24  Q.  B.  D.  53 ;  59 
K  J.  Q.  B.  230 ;  38  W.  R  103.)  The  jury  will  of  course 
be  influenced  by  the  cu-cumstances  attending  the  pubUca« 
tion,  by  the  character  of  the  defamatory  words,  by  their 
fisJseness,  by  the  malice  displayed  by  the  defendant,  or  the 
provocation  given  by  the  plaintiff.  They  may  also  fairly 
take  into  their  consideration  the  rank  and  position  in 
society  of  the  parties,  the  mode  of  publication  selected,  the 
extent  and  long  continuance  of  the  circulation  given  to  the 
defamatory  words,  the  tardiness,  or  inadequacy,  or  entire 
absence,  of  any  apology,  the  fact  that  the  defendant  could 
have  easily  ascertained  that  the  charge  he  made  was  false, 
Ac.  Where  the  words  affect  a  trader  in  the  way  of  his 
trade,  figures  may  be  laid  before  the  jury,  showing  that  his 
business  has  fallen  off  in  consequence.  {Harrison  v.  Pearce, 
1  F.  &  F.  569  ;  Evans  v.  Harries,  1  H.  &  N.  251  ;  26  L. 
J.  Ex.  31 ;  Ingram  v.  Lawson,  9  C.  &  P.  326 ;  6  Bing. 
N.  C.  212.)  Even  if  no  evidence  be  offered  by  the  plain- 
tiff as  to  damages,  the  jury  are  in  no  way  bound  to  give 
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ncyminal  damages  only ;  they  may  read  the  Ubel  and  give 
such  substantial  damages  as  will  compensate  the  plaintiff 
for  such  defamation.     {Tripp  v.  Thomas^  3  B.  &  C.  427.) 

The  damages  which  the  jury  award  a  plaintiff  may  be 
either, — 

(i)  contemptuous, 
(ii)  nominal, 
(iii)  substantial,  or 
(iv)  vindictive. 

(i)  Contemptuous  damages  are  awarded  when  the  jury 
consider  that  the  action  should  never  have  been  brought. 
The  defendant  may  have  just  overstepped  the  line,  but  the 
plaintiff  is  also  somewhat  to  blame  in  the  matter,  or  has 
rushed  into  litigation  unnecessarily  ;  so  he  only  recovers  a 
farthini?  or  a  shilling.  There  is  no  necessary  inconsistency 
in  a^  finding  thft  a  libel  was  written  maliciously  and 
yet  awarding  only  a  farthing  damages.  ( Cooke  v.  Brogden 
&  Co.,  1  Times  L.  R.  497.) 

(ii)  Nominal  damages  are  awarded  where  the  action  was 
a  proper  one  to  bring,  but  the  plaintiff  has  not  suffered  any 
special  damage  and  does  not  desire  to  put  money  into  his 
pocket;  he  has  cleared  his  character,  and  is  content 
accept  forty  shillings  and  his  costs. 

(iii)  Substantial  damages  are  awarded  where  the  jury 
seriously  endeavour,  as  men  of  business,  to  arrive  at  a 
figure  which  will  fairly  compensate  the  plaintiff  for  the 
injury  he  has  in  fact  sustained. 

(iv)  Vindictive  or  retributory  or  exemplary  damages  are 
awarded  where  the  jury  desire  to  mark  their  sense  of  the 
defendant's  conduct,  by  fining  him  to  a  certain  extent ; 
they,  therefore,  punish  the  defendant  by  awarding  the 
plaintiff  damages  in  excess  of  the  amount  which  would  be 
adequate  compensation  for  the  injury  inflicted  on  his  repu- 
tation. Thus,  where  a  letter  was  sent  privately  to  one 
person  only,  on  whom  it  made  no  impression,  the  jury  yet 
awarded  X3,000  damages,  on  the  ground  that  "  there  must 
have  been  some  vindictiveness."    {Adam^  v.    Coleridge,  1 

z  2 
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Times  L.  R.,  at  p.  87.)  It  is  clearly  competent  to  the  jury 
in  a  proper  case  to  find  vindictive  damages  in  an  action  of 
libel  or  slander.  {Lord  Townsliend  v;  Hughes ^  2  Mod.  150 ; 
Emblen  v.  Myers,  6  H.  &  N.  54 ;  30  L.  J.  Ex.  71 ;  Bell  v. 
Midland  Ry.  Co.,  10  C.  B,  N.  S,  287  ;  30  L.  J.  C.  P.  273  ; 
9  W.  R  612  ;  4  L.  T.  293.)  "The  damages  in  such  an 
action  are  not  limited  to  the  amount  of  pecuniary  loss 
which  the  plaintiff  is  able  to  prove."  {Davis  &  Sons  v. 
Shepstone,  11  App.  Cas.,  at  p.  191 ;  55  L.  J.  P.  C.  51 ;  34 
W.  R  722  ;  55  L.  T.,  at  p.  2.) 

Naturally  heavier  damages  will  be  awarded  for  a  libel  than  for  a 
slander,  especially  if  the  libel  has  been  published  in  a  newspaper. 
As  Best,  C.J.,  says  in  De  Grespigny  v.  Wellesley,  5  Bing.  pp.  402 — 
406 :  ''If  the  person  receiving  a  libel  may  publish  it  at  all,  he, may 
publish  it  in  whatever  manner  he  pleases ;  he  may  insert  it  in  all  the 
journals,  and  thus  circulate  the  calumny  through  every  region  of  the 
globe.  The  effect  of  this  is  very  different  from  that  of  the  repetition 
of  oral  slander.  In  the  latter  caise,  what  has  been  said  is  known 
only  to  a  few  persons,  and  if  the  statement  be  untrue,  the  imputation 
cast  upon  any  one  may  be  got  rid  of;  the  report  is  not  heard  of 
beyond  the  circle  in  which  all  the  parties  are  known,  and  the 
veracity  of  the  accuser,  and  the  previous  chai*acter  of  the  accused, 
will  be  properly  estimated.  But  if  the  report  is  to  be  spread  over 
the  world  by  means  of  the  press,  the  malignant  falsehoods  of  the 
vilest  of  mankind,  which  would  not  receive  the  least  credit  where 
the  author  is  known,  would  make  an  impression  which  it  would 
require  much  time  and  trouble  to  erase,  and  which  it  might  be 
difficult,  if  not  impossible,  ever  completely  to  remove.  .  .  Before 
he  gave  it  general  notoriety  by  circulating  it  in  print,  he  should 
have  been  prepared  to  prove  its  truth  to  the  letter ;  for  he  had  no 
more  right  to  take  away  the  character  of  the  plaintiff,  without  being 
able  to  prove  the  truth  of  the  charge  that  he  had  made  against  him, 
than  to  take  his  propei*ty  without  being  able  to  justify  the  act  by 
which  he  possessed  himself  of  it.  Indeed,  if  we  reflect  on  the  d^pree 
of  suffering  occasioned  by  loss  of  character,  and  compare  it  with  that 
occasioned  by  loss  of  property,  the  amount  of  the  former  injury  far 
exceeds  that  of  the  latter." 

Again,  as  Lord  Denman,  C.J.,  points  out  in  9  A.  &  K  at  p.  149, 
the  jury,  when  considering  the  mode  and  extent  of  publication, 
should  remember  that  the  indiscriminate  public  sale  of  a  libel 
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inflicts  an  irretrievable  injury  on  the  plaintifl's  reputation.  The 
defendant  cannot  afterwards  efficiently  recall  his  statements,  should 
he  desire  to  do  so  ;  nor  will  a  contradiction  by  either  party,  however 
widely  circulated,  reach  all  those  who  have  read  the  libel. 

The  jury  must  assess  the  damages  once  for  all  (Oregory  and 
another  v.  WiUia/ms,  1  C.  &  K.  568);  no  fresh  action  can  be 
brought  for  any  subsequent  damage  {Fitter  v.  Veal,  12  Mod.  542 ; 
B.  N.  P.  7),  except  where  the  words  are  not  actionable  per  se  (post, 
p.  351).  They  should,  therefore,  take  into  their  consideration  not 
only  the  damage  that  has  accrued,  but  also  such  damage,  if  any,  as 
will  arise  in  the  future  from  the  defendant's  defamatory  words. 
{Lord  Townshend  v.  Hughes,  2  Mod.  150;  Ingram  v.  Lawson,  6 
Bing.  N.  C.  212  ;  9  C.  &  P.  326.)  They  should  compensate  the 
plaintiff  for  every  loss  which  would  naturally  result  from  the  words 
employed;  but  not  for  mierely  problematical  damages  that  may 
possibly  happen  but  probably  will  not.  (Per  De  Grey,  C.J.,  in 
Onslow  V.  Home,  3  Wils.  188 ;  2  W.  Bl.  753 ;  and  Bayley,  B.,  in 
Lvrnihy  v.  AUday,  1  C.  &  J.  305 ;  1  Tyr.  217 ;  and  see  Doyley  v. 
Roberts,  3  Bing.  N.  C.  835 ;  5  Scott,  40 ;  Darley  Mam  Colliery  Co, 
v.  Mitchell,  11  App.  Gas.  127  ;  55  L.  J.  Q.  B.  529 ;  54  L.  T.  882.) 

Where  the  Statute  of  Limitations  is  relied  on  as  a  defence,  but 
proof  is  given  that  one  copy  has  been  sold  by  the  defendant  within 
the  last  few  months,  the  judge  is  not  bound,  it  is  said,  to  direct  the 
jury  to  limit  the  damages  to  the  injury  which  the  plaintiff  may  be 
supposed  to  have  incuiTed  from  that  single  publication,  but  they 
may  take  all  the  circumstances  into  their  consideration.  {Duke  of 
Brunsu)ick  v.  Ha/rmer,  14  Q.  B.  185 ;  19  L.  J.  Q.  B.  20 ;  14  Jur. 
110 ;  3  G.  &  K.  10.) 

The  jury  in  assessing  damages  ought  not  to  take  into  consideration 
the  question  of  costs.  That  is  a  matter  entirely  for  the  judge  {post, 
p.  400).  Unless  he  inteiferes,  a  farthing  will  carry  costs  as  much  as 
£1,000.  (1  Times  L.  R  413.)  It  is  for  the  jury,  if  they  find  for  the 
plaintiff,  to  say  to  what  extent  he  has  been  damaged,  irrespective  of 
the  effect,  if  any,  which  their  verdict  may  have  on  the  subsequent 
action  of  the  judge.     (Per  Bramwell,  B.,  L.  R.  1  Q.  B.  691,  692.) 
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II. — Special  Damaos  whsrs  the  words  are  hot  actiok- 

ABLE  per  96. 

Special  damage  is  such  a  loss  as  the  law  will  notpremm^ 
to  have  followed  firom  the  defendant's  words,  but  which 
depends,  in  part  at  least,  on  the  special  circumstances  of 
the  case.  It  must,  therefore,  always  be  explicitly  claimed 
on  the  pleadings,  and  proved  by  evidence  at  the  triaL 
''  The  actual  damage  done  is  the  very  gist  of  the  action,'' 
and  "  must  be  proved  specially  and  with  certainty."  {Per 
cur.  in  Ratcliffe  v.  Evans^  (1892)  2  Q.  B.,  at  p.  531.) 

In  most  cases  of  defamation  proof  of  special  damage  is 
not  essential  to  the  right  of  action.  Thus  it  is  not  necessary 
to  prove  special  damage — 

(i)  In  any  action  of  UbeL 

(ii)  Whenever  the  words  spoken  impute  to  the  plaintiff 
the  commission  of  any  indictable  offence. 

(iii)  Or  a  contagious  disease. 

(iv)  Or  are  spoken  of  him  in  the  way  of  his  profession 
or  trade  ;  or  disparage  him  in  an  office  of  public  trust. 

(v)  Or  impute  unchastity  or  adultery  to  any  woman  or 

Such  words,  from  their  natural  and  immediate  tendency 
to  produce  injury,  the  law  adjudges  to  be  defamatory, 
although  no  special  loss  or  damage  is,  or  can  be,  proved. 
Though  even  in  these  cases,  if  any  special  damage  has  in 
fact  accrued,  the  plaintiff  may  of  course  plead  and  prove  it 
to  aggravate  the  damages. 

But  in  all  cases  not  included  in  any  of  the  above  five 
classes,  proof  of  special  damage  is  essential  to  the  cause  of 
action.  The  words  do  not,  apparently,  and  upon  the  face 
of  them,  import  such  defamation  as  will  of  course  be  in- 
jurious ;  it  is  necessary,  therefore,  that  the  plaintiff  should 
aver  and  prove  that  some  particular  damage  has  in  fact  re- 
sulted from  their  use.  Such  damage  must  have  accrued 
before  action  brought.  A  mere  apprehension  of  future  loss 
cannot  constitute  special  damage.     "  I  know  of  no  case 
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where  ever  an  action  for  words  was  grounded  upon  even- 
tual damages  which  may  possibly  happen  to  a  man  in  a 
future  situation/*  says  De  Grey,  C. J.,  in  Onslow  v.  Home, 
3  Wils.  188  ;  2  W.  Bl.  753.  It  must  also  be  the  natural, 
immediate,  and  legal  consequence  of  the  words  which  the 
defendant  uttered.  (See  Eemoteness  of  Damages,  post, 
pp.  371—382.) 

The  special  damage  necessary  to  support  an  action  for 
defamation,  where  the  words  are  not  actionable  in  them- 
selves, must  be  the  loss  of  money,  or  of  some  other  material 
temporal  advantage.  The  loss  of  a  marriage,  of  employ- 
ment, of  income,  of  custom,  of  profits,  and  even  of  gratui- 
tous entertainment  and  hospitality,  will  be  special  damage  if 
the  plaintiff  can  show  that  it  was  caused  by  the  defendant's 
words ;  but  not  mere  annoyance  or  loss  of  peace  of  mind, 
nor  even  physical  illness  occasioned  by  the  defamatory 
charge.  Such  loss  may  be  either  the  loss  of  some  right  or 
position  aheady  acquired,  or  the  loss  of  some  future  benefit 
or  advantage  the  acquisition  of  which  is  prevented.  Thus, 
if  the  defendant  causes  a  servant  to  lose  his  situation,  or 
prevents  his  getting  one — if  he  induces  a  stranger  to 
abstain  from  going  to  the  plaintiff's  shop,  or  prevents  an 
old  customer  firom  continuing  to  deal  there — in  each  case 
that  will  be  suflBcient  special  damage. 

lUtbstrations. 

Anthony  Elcock,  citizen  and  mercer  of  London,  of  the  subetance  and  value  of 
£3,000,  sought  Anne  Davis  in  marriage ;  but  the  defendant  prasmmorum  hattd 
ignartu,  accused  her  of  incontinency,  wherefore  the  said  Anthony  wholly  refused 
to  marry  the  said  Anne.  Held,  sufficient  special  damage.  Verdict  for  the 
plaintiff  for  200  mark& 

Dams  V.  Oardimr,  4  Bep.  16  ;  2  Salk.  694  ;  1  Roll.  Abr.  38. 

Holirood  V.  Hopkins,  Cra  Eliz.  787  ;  posi,  p.  379. 
So,  if  a  man  lose  a  marriage. 

Matthew  v.  Crass,  Cro.  Jac.  323. 

Nelson  v.  Stc^,  Cro.  Jac  422. 
In  consequence  of  the  defendant  slandering  the  plaintiff,  a  dissenting  minister, 
liis  congregation  diminished ;  but  this  was  held  insufficient,  as  it  did  not  appear 
that  the  plaintiff  lost  any  emolument  thereby. 

Hopwood  V.  Thorn,  8  C.  B.  293  ;  19  L.  J.  C.  P.  94  ;  14  Jur.  87. 

But  see  Hartley  v.  Herring,  8  T.  B.  130,  post,  p.  354. 
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**  If  a  divine  is  to  be  piesented  to  a  benefice,  and  one,  to  defeat  him  of  it,  aajn 
to  the  patron, '  that  he  is  a  heretic,  or  a  bastard,  or  that  he  is  excommanicated,' 
by  which  the  patron  refoaea  to  present  him  (as  he  well  might  if  the  impntatioiiB 
were  true),  and  he  h)0e8  his  preferment^  he  shall  have  his  action  on  the  case  for 
those  slanders  tending  to  sach  end." 

Davii  V.  Gardiner^  4  Rep.  17. 
Loss  of  a  situation  will  constitate  special  damage. 

Martin  y.  Strong,  5  A.  &  R  535  ;  1  N.  &  P.  29  ;  2  H.  &.  W.  336. 
Bunuey  y.  TTebb  etvx.,lllu  J.  C.  P.  129  ;  Car.  &  M.  104. 
Or  of  a  chaplaincy. 

Payne  ▼.  BeuwmarrU,  1  Lev.  248. 
JIj  however,  the  dismissal  from  service  be  colourable  only,  the  master  intending 
to  take  the  plaintiff  back  again,  as  soon  as  the  action  is  over,  and  having  dis- 
missed him  solely  in  order  that  he  might  show  special  damage  at  the  trial ;  this 
is  no  evidence  that  the  plaintiff's  reputation  has  been  impaired,  but  rather  the 
contrary.  If^  therefore,  no  other  special  damage  can  be  proved,  the  plaintif 
should  be  non-suited. 

Coward  v.  WdLingUm,  7  C.  &  P.  531. 
If  a  man  be  refused  employment  through  the  defendant's  fi^lander,  this  is  suffi- 
cient special  damage. 

Sterry  v.  jPorman,  2  C.  &  P.  692. 
So,  if  a  person  who  formerly  had  dealt  with  the  plaintiff  on  credit  refuses,  in 
consequence  of  the  defendant's  words,  to  deliver  to  the  plaintiff  certain  goods  he 
had  ordered  until  the  plaintiff  has  paid  for  them. 

Br<yum  v.  ^mUh,  13  C.  B.  696 ;  22  L.  J.  C.  P.  151 ;   17  Jur.  807 ;   1 

C.  L.R4. 
King  v.  WaJtU,  8  C.  &  P.  614. 
So,  if  the  agent  of  a  certain  firm  going  to  deal  with  the  plaintiff  be  stopped 
and  dissuaded  by  the  defendant,  and  this,  although  such  firm  subsequently  became 
bankrupt,  and  paid  but  12s.  6(2.  in  the  £,  so  that  had  the  plaintiff  obtained  the 
order  he  would  have  lost  money  by  it. 

Storey  v.  ChaUands,  8  C.  &  P.  234. 
The  loss  of  the  hospitality  of  friends  gratuitously  afforded  is  sufficient  special 
damage. 

Moore  v.  Meagher,  1  Taunt  39  ;  3  Smith  135. 

Daviet  and  wife  v.  Solomon,  L.  R  7  Q.  £.  112 ;  41  L.  J.  Q.  B.  10 ; 
20  W.  R  167  ;  25  L.  T.  799. 
So  is  the  loss  of  any  gratuity  or  present,  if  it  be  clear  that  the  slander  alone 
prevented  its  receipt. 

Bracebridge  v.  Watson,  Lilly,  Entr.  61. 
Hartley  v.  Herring,  8  T.  R  130. 
In  consequence  of  the  defendant's  words,  a  friend  who  had  previously  volun- 
tarily promised  to  give  the  plaintiff,  a  married  woman,  money  to  enable  her  to  jpin 
her  husband  in  Australia,  whither  he  had  emigrated  three  years  before,  refused 
to  do  so.    Held,  sufficient  special  damage. 

Corcoran  and  wife  v.  Corcoran,  7  Ir.  C.  L.  R  272. 
The  defendant  said  of  a  married  man  that  he  had  had  two  bastards:  ''by 
reason  of  which  words  discord  arose  between  him  and  his  wife,  and  theyweie 
likely  to  have  been  divorced."    Held,  that  this  constituted  no  special  damage. 
Barmund^i  Case,  Cro.  Jac  473. 
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The  pLuntifiT  was  a  candidate  for  membenhip  of  the  Reform  Club,  but  upon  a 
ballot  of  the  members  was  not  elected  ;  subsequently  a  meeting  of  the  members 
was  called  to  consider  an  alteration  of  the  rules  regarding  the  election  of  members ; 
before  the  daj  fixed  for  the  meeting,  the  defendant  spoke  certain  words  concern- 
ing the  plaintiff  which,  **  induced  or  contributed  to  inducing  a  majority  of  the 
members  of  the  club  to  retain  the  regulations  under  which  the  plaintiff  had  been 
T«*jected,  and  thereby  prevented  the  plaintiff  from  again  seeking  to  be  elected  to 
the  club."  Heldf  that  the  damage  alleged  was  not  pecuniary  or  capable  of  being 
estimated  in  money,  and  was  not  the  natural  and  probable  consequence  of  the 
defendant's  words. 

Chamberlain  v.  B<yyd  (C.  A.),  11  Q.  B.  D.  407  ;   52  L.  J.  Q.  B.  277  ; 
31  W.  R.  672  ;  48  L.  T.  328  ;  47  J.  P.  372. 
So  where  the  words  are  not  actionable  per  se,  and  no  pecuniary  damage  ha^ 
followed,  no  compensation  can  be  given  for  outraged  feelings,  nor  for  sickness 
induced  by  such  mental  distress,  even  though  followed  by  a  doctor's  bill 

AUsop  v.  AUsop,  6  H.  &  N.  534  ;  29  L.  J.  Ex.  315  ;  6  Jur.  N.  S.  433  ; 

8  W.  R,  449 ;  36  L.  T.  (Old  S.)  290. 
Lynch  v.  Knight  and  wife,  9  H.  L.  C.  577  ;  8  Jur.  N.  S.  724  ;  6  L.  T. 
291. 
Loss  of  the  consortium  of  a  husband  is  special  damage.    Per  Lords  Campbell 
and  Cranworth  in 

Lynch  v.  Knight  and  wife,  9  H.  L.  C.  at  p.  589. 
But  not  merely  of  the  society  of  friends  and  neighbours. 
Medhurst  v.  Bahm,  cited  in  1  Siderfin,  397. 

Barnes  v.  Prudlin  or  Bruddel,  1  Lev.  261 ;    1  Sid.  396  ;    1  Ventr.  4  ; 
2  Eeb.  451. 
Hence,  even  the  fact  that  the  plaintiff  has  been  expelled  from  a  religious  society 
of  which  she  was  a  member,  will  not  constitute  special  damage. 

EoberU  et  ux,  v.  BobeHs,  5  B.  &  S.  384 ;  33  L.  J.  Q.  B.  249 ;  10  Jur. 
N.  S.  1027  ;  12  W.  R.  909 ;  10  L.  T.  602. 
Though  there  is  an  old  case  in  which  a  vicar  in  open  church  falsely  declared 
that  the  plaintifi^  one  of  his  parishioners,  was  excommunicated,  and  refused  to 
celebrate  divine  service  till  the  plaintiff  departed  out  of  the  church,  whereby  the 
plaintiff  was  compelled  to  quit  the  church,  and  was  scandalized,  and  was  hindered 
of  hearing  divine  service  for  a  long  time ;  and  it  was  held  that  an  action  lay. 
Barnabas  v.  Traunter,  (1641)  1  Vin.  Abr.  396. 
This  case  was  not  cited  to  the  Court  in  Roberts  v.  Roberts, 
The  plaintiff  alleged  that  in  consequence  of  the  defendant's  words  ^  she  had 
Buffered  considerable  annoyance,  trouble,  disgrace,  loss  of  friends,  credit  and 
reputation."    Heldy  that  this  was  no  special  damage. 

IVeldon  v.  De  BaJthe,  33  W.  R.  328  ;  14  Q.  B.  D.  339  ;  64  L.  J.  Q.  B. 
113  ;  53  L.  T.  520. 

So  in  Ireland. 

The  plaintiff  alleged  that  she  had  been  a  novice  in  a  convent,  and  left  in 
order  to  nurse  a  sick  relative;  that  defendant  said  she  had  left  because  she 
was  pregnant ;  whereby  the  plaintiff  alleged  she  was  prevented  from  returning 
to  the  convent  and  becoming  a  nun,  when  she  would  have  been  maintained  and 
Biipported  by  the  society ;  and  had  also  been  brought  into  disgrace  among  her 
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neighbouTS  and  friende,  and  had  been  deprived  of  and  ceased  to  receive  their 
bospitality.    Held,  that  no  action  lay,  as  the  plaintiff  was  neither  a  nnn  nor  a 
novice  at  the  time  the  words  were  spoken,  and  there  was  no  evidence  of  special 
dainage  sufficient  in  law  to  maintain  the  action. 
Dwyer  v.  Meehan,  18  L.  R.  Ir.  138. 

The  law  is  the  same  in  America. 

The  refusal  of  civil  entertainment  at  a  public-house  was  held  sufficient  special 
damage. 

OlmgUd  V.  Miller,  1  Wend.  506. 

So  was  the  fact  that  the  plaintiff  was  turned  away  from  the  house  of  her  unde, 
where  she  had  previously  been  a  welcome  visitor,  and  charged  not  to  return  till 
she  had  cleared  up  her  character. 

WiUiwm  V.  HiU,  19  Wend.  305. 

So  was  the  circumstance  that  persons  who  had  been  in  the  habit  of  so  doing 
refused  any  longer  to  provide  food  and  clothing  for  the  plaintiff. 
Beach,  v.  Ranney,  2  Hill  (N.  Y.),  309. 

The  defendant  told  Neiper  that  the  plaintiff  committed  adultery  with  Mrs. 
Fuller.  Neiper  had  married  Mrs.  Fuller's  sister,  and  was  an  intimate  friend  of 
the  plaintiff's.  Neiper  thought  it  his  duty  to  tell  the  plaintiff  what  people  were 
saying  of  him.  The  plaintiff,  who  was  hoeing  at  the  time,  turned  pale,  felt  bad, 
flung  down  his  hoe,  and  left  the  field  ;  lost  his  appetite,  turned  melancholy, 
could  nut  work  as  he  used  to,  and  had  to  hire  more  help.  EM,  that  such  mental 
distress  and  physical  illness  were  not  sufficient  to  constitute  special  damage  ;  for 
they  did  not  result  from  any  injury  to  the  plaintiff's  reputation,  which  had 
affected  the  conduct  of  others  towards  him.  The  Court  said,  in  giving  judgmenr, 
^  It  would  be  highly  impolitic  to  hold  all  language,  wounding  the  feelings  and 
affec^g  unfavourably  the  health  and  ability  to  labour,  of  another,  a  ground  of 
action  :  for  that  would  be  to  make  the  right  of  action  depend  often  upon  whether 
the  sensibilities  of  a  person  spoken  of  are  easily  excited  or  otherwise,  his  strength 
of  mind  tu  disregard  abusive  insulting  remarks  concerning  him,  and  his  physical 
strength  and  ability  to  bear  them.  Words  which  would  make  hardly  an  im- 
pression on  most  persons,  and  would  be  thought  by  them,  and  should  be  by  all, 
undeserving  of  notice,  might  be  exceedingly  painful  to  some,  occasioning  sickness 
and  an  interruption  of  ability  to  attend  to  their  ordinary  avocations." 

TerwiUiger  v.  Waiida,  3  Smith  (17  N.  Y.  R),  64,  overruling  Bradt  v. 
Towsley,  13  Wend.  253,  and  Fuller  v.  Fenner,  16  Barb.  333. 

So,  too,  a  husband  cannot  maintain  an  action  for  the  loss  of  his  wife's  services 
caused  by  illness  or  mental  depression  resulting  from  defamatory  words  not 
actionable  per  se  being  spoken  of  her  by  the  defendant.  For  the  wife,  if  aoU, 
could  have  maintained  no  action.  ^  The  facility  with  which  a  right  to  damages 
could  be  established  by  pretended  illness  where  none  exists,  constitutes  a  serious 
objection  to  such  an  action  as  this."  Per  Denio,  J.,  in 
WiUon  V.  GoU,  3  Smith,  (17  N.  Y.  R.)  445. 

But  it  is  not  suflBcient  for  the  plaintiff  merely  to  prove 
the  existence  of  such  a  loss ;  he  must  go  further  and  show 
clearly  that  the  loss  is  the  direct  result  of  the  defendant's 
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words,  and  not  the  consequence  of  some  independent  act, 
some  spontaneous  resolve,  of  a  third  person.  As  a  rule, 
where  the  words  are  not  actionable  per  se,  he  can  only  do 
this  by  calling  as  his  witnesses  at  the  trial  the  persons  who 
ceased  to  employ  him,  or  who  were  prevented  by  the  de- 
fendant from  dealing  with  him  ;  and  they  must  state  in  the 
box  their  reason  for  not  employing  or  not  dealing  with  the 
plaintiff.  Else  it  will  not  be  clear  that  they  did  so  in  con- 
sequence of  the  defendant's  words ;  their  conduct  might 
well  be  due  to  some  other  cause.  (Per  Lord  Kenyon,  C.  J., 
in  Ashley  v.  Harrison j  1  Esp.,  at  p.  50  ;  per  Best,  C.  J.,  in 
Tilk  V.  Parsons  J  2  C.  &  P.  201.)  But  it  is  not  always 
necessary  for  the  plaintiff  to  call  as  his  witnesses  those  who 
have  ceased  to  deal  with  him.  He  may  be  able  to  show 
by  his  account-books  or  otherwise,  a  general  diminution  of 
business  as  distinct  from  the  loss  of  particular  known  cus- 
tomers or  promised  orders.  He  has  still  to  connect  that 
diminution  of  business  with  the  defendant's  words.  But 
the  Court  of  Appeal  has  recently  decided  that  such  a  con- 
nection may  sometimes  be  established  by  the  nature  of  the 
words  themselves.  Where  the  defendant  has  published  a 
statement  about  the  plaintiff's  business,  which  is  intended, 
or  reasonably  likely  to  produce,  and  in  the  ordinary  course 
of  things  does  produce,  a  general  loss  of  business,  evidence 
of  such  loss  of  business  is  admissible,  and  sufficient  to  sup- 
port the  action,  even  though  the  words  are  not  actionable 
per  sCy  and  although  no  specific  evidence  was  given  at  the 
trial  of  the  loss  of  any  particular  customer  or  order  by 
reason  of  such  publication.  {RatcUffe  v.  Evans,  (1892)  2 
Q.  B.  524 ;  61  L.  J.  Q.  B.  535 ;  40  W.  R  578 ;  66  L.  T. 
794.) 

Note  the  distinction  between  the  loss  of  individual  customers  and 
a  general  diminution  in  annual  profits.  Loss  of  custom  is  special 
damage,  and  must  be  specifically  alleged;  the  customers'  names 
must  be  stated  on  the  pleadings,  or  in  the  particulars ;  and  they 
must  be  called  at  the  trial  to  state  why  they  ceased  to  deal  with  the 
plaintiff.  In  Skinner  &  Co.  v.  Shew  &  Co.,  (1894)  2  Ch.  581 ;  63 
L.  J.  Ch.  826,  a  letter  from  the  customer  was  accepted  as  evidence 
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on  an  inquiry  before  a  chief  clerk ;  but  there  were  special  circum- 
stances in  that  case ;  no  such  letter  would  be  received  at  Nisi  Prius. 
When  such  witnesses  are  called,  it  frequently  turns  out  that  they 
never  heard  of  the  slanderous  charge  from  the  defendant :  someone 
else  told  them  :  and  in  that  case  the  damage  is  too  remote,  and  the 
action  fails.  (Rutherford  v.  Evcms,  4  C.  &  P.  74;  Clarke  v. 
Morgan,  38  L.  T,  354 ;  post,  p.  376.)  A  general  loss  of  business, 
on  the  other  hand,  is  proved  by  the  plaintiff  himself;  he  produces 
his  books,  and  shows  that  fewer  orders  have  been  received  and  less 
profit  made,  since  the  words  were  published  than  before.  Now  if 
the  words  be  spoken  of  the  plaintiflF  in  the  way  of  his  trade,  and  are, 
therefore,  actionable  per  se,  he  has  established  a  prvmd  facie  case ; 
for  the  law  presumes  that  such  words  must  injure  the  plaintiff  in  his 
business ;  and  there  is  no  need,  therefore,  for  him  to  call  evidence  to 
connect  the  diminution  of  his  profits  with  the  words.  (Harrison 
V.  Fearce,  1  F.  &  F.  567 ;  32  L.  T.  (Old  S.)  298.)  But  where  the 
words  are  not  actionable  per  ae,  it  was  generally  of  no  avail  for  the 
plaintiff  merely  to  establish  an  indefinite  loss  of  profits.  There  were 
two  diflSculties  in  his  way.  In  the  first  place,  such  damage  as  a 
rule  accrued  after  writ.  In  the  second  place,  there  was  nothing  to 
show  that  it  was  the  result  of  the  defendant's  words ;  it  might  be 
due  to  fluctuations  in  prices,  to  a  change  of  management,  to  a  new 
shop  being  opened  in  opposition,  or  to  many  other  causes.  Now, 
however,  the  recent  decision  of  the  Court  of  Appeal  in  Ratcliffe  v. 
Evans,  auprd,  enables  the  plaintiff  to  surmount  the  second  difficulty 
whenever  the  words  of  which  he  complains  are  in  their  nature 
clearly  calculated  to  injure  his  business,  and  are  published  by  the 
defendant  in  a  manner  which  to  hia  knowledge  is  reasonably  likely 
to  produce  such  an  injury.  In  such  a  case,  even  though  the  words 
are  not  technically  spoken  of  the  plaintiff  in  the  way  of  his  trade, 
the  law  will  without  further  evidence  connect  the  proved  diminution 
in  profit  with  its  obvious  cause. 

nhtstrations. 

"  Suppose  a  biscuit  baker  in  Regent  Street  is  slandered  by  a  man  saying  his 
biscuits  are  poisoned,  and  in  consequence  no  one  enters  his  shop.    He  cannot 
complain  of  the  loss  of  any  particular  customers,  for  he  does  not  know  them,  and 
how  hard  and  xmjust  it  would  be  if  he  could  not  prove  the  fact  of  the  loss  under 
a  general  allegation  of  lose  of  eu^m."    Per  Martin,  B.,  in 
Evans  V.  Earriesy  26  L.  J.  Ex.  32. 
And  see  Weisi  v.  JFkUtemorey  38  Michigan,  366. 
The  defendant  printed  and  published  in  his  newspaper  that  the  plaintiff  had 
given  up  business,  and  that  his  firm  had  ceased  to  exist    These  words  were  not 
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actionable  ^  se ;  but  they  were  clearly  calculated  to  injure,  and  had  in  fact 
injured,  the  plaintiff's  business,  and  the  defendant  must  have  known  that  in  all 
reasonable  probability  they  would  injure  the  plaintiffs  business.  The  plaintiff 
proved  that  his  business  had  fallen  off,  and  that  his  profits  had  diminished  since 
the  publication  of  the  words ;  but  gave  no  specific  evidence  of  the  loss  of  any 
particular  customer  or  order.  HM^  that  such  evidence  was  in  the  special  circum- 
stances of  the  case  sufficient  to  sustain  the  action. 

Ratdiffe  v.  Evam,  (1892)  2  Q.  B.  524  ;  61  L.  J.  Q.  B.  535  ;  40  W.  R. 
578  ;  66  L.  T.  794  ;  56  J.  P.  837. 

Special  damage  must  always  be  explicitly  claimed  on  the 
pleadings.  It  must  be  alleged  with  certainty  and  precision. 
If  the  plaintiff  relies  on  the  loss  of  particular  customers, 
he  must  set  out  their  names  in  the  Statement  of  Claim  or  in 
the  particulars.  If  he  relies  on  a  diminution  in  the  profits 
of  his  business,  he  must  state  the  fact  that  he  has  lost 
profits  on  his  pleading,  and  may  be  ordered  to  give  parti- 
culars showing  by  figures  how  much  he  alleges  he  has 
lost. 

But  remember  always  that  '*  the  character  of  the  acts  themselves 
which  produce  the  damage,  and  the  circumstances  under  which  these 
acts  are  done,  must  regulate  the  degree  of  certainty  and  particularity 
with  which  the  damage  done  ought  to  be  stated  and  proved  As 
much  certainty  and  particularity  must  be  insisted  on,  both  in 
pleading  and  proof  of  damage,  as  is  reasonable,  having  regard  to  the 
drcumstances  and  to  the  nature  of  the  acts  themselves  by  which 
the  damage  is  done.  To  insist  upon  less  would  be  to  relax  old  and 
intelligible  principles.  To  insist  upon  more  would  be  the  vainest 
pedantry."  (Per  cur.  in  Ratdiffe  v.  Evcma,  (1892)  2  Q.  B.  at 
pp.  532,  533.) 

IlluatrcUions, 

The  plaintiff  alleged  that  in  consequence  oi  the  defendant's  slander,  she  had 
*'  loet  eeveial  suitois.''    This  was  held  too  general  an  allegation  ;  for  the  names  of 
the  suitors,  if  there  were  any,  could  hardly  have  escaped  the  plaintiflPs  memory. 
Barnes  v.  PrtidWn,  vel  Bruddel^  1  Sid.  396 ;  1  Ventr.  4 ;  1   Lev.  261 ; 

2  Keh.  461. 
See  also,  Hunt  v.  Jones,  Cro.  Jac.  499. 

Da/vies  and  wife  v.  Solomon,  L.  K  7  Q.  B.  112 ;  41  L.  J.  Q.  B.  10;  20 
W.  R  167 ;  25  L.  T.  799. 
The  defendant  slandered  a  dissenting  minister,  who  averred  that  his  congrega- 
tion diminished  in  consequence.    Held,  too  general  an  averment  to  constitute 
special  damage,  the  names  of  the  absentees  not  being  given. 

Hopwood  V.  Thorn,  8  C.  B.  293 ;  19  L.  J.  C.  P.  94 ;  14  Jur.  87. 
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Such  an  averment  would  have  been  sofficienti  had  the  words  been  spoken  of 
the  plaintiff  in  the  way  of  his  office,  and  so  actionable  per  «e. 
Hartley  v.  Herring^  8  T.  R  130. 
Evans  v.  Harries,  1  H.  &  N.  251 ;  26  L.  J.  Ex.  31. 

In  an  action  of  slander  of  the  plaintiflTs  title  to  an  advowson,  it  was  alleged  that 
by  reason  of  the  defendant's  words  the  plaintiff  *'  was  hindered  in  the  sale  of  hia 
advowBon."  It  was  not  alleged  that  any  one  was  in  actual  treaty  to  purchase  it»  or 
that  any  one  who  intended  to  buy  it  was  in  communication  with  the  plaintiff- 
Held,  that  no  action  lay,  for  want  of  special  damage, 
Ta^rgh  v.  Day,  (1618)  Cro.  Jac  484. 

But  where  the  defendant  slandered  the  plaintiff's  title  in  the  auction*room 
while  the  sale  was  proceeding,  and  thereupon  "  the  bidding  immediately  ceased, 
divers  persons  who  would  have  purchased  left  the  room,  and  the  estate  remained 
unsold,"  the  objection  that  the  names  of  the  persons  who  would  have  purchased 
should  have  been  specified,  was  '*  easily  answered  "  thus  :  **  that  in  the  nature  of 
this  transaction  it  was  impossible  to  specify  names.  The  injury  complained  of  in 
that  the  bidding  was  thereby  prevented  and  stopt.  No  one  can  tell  who  would 
have  bid,  and  who  would  not.  The  auction  ceased ;  and  everybody  went  away; 
It  could  not  be  known  who  would  have  been  bidders  or  purchasersi^  if  it  had  not 
been  thus  put  an  end  to." 

Hargrave  v.  Le  Breton,  (1769)  4  Burr,  at  p.  2424. 

The  law  is  the  same  in  America. 

The  plaintiff  alleged  that  the  defendant's  words  had  '^  injured  her  in  her  good 
name,  and  caused  her  relatives  and  friends  to  slight  and  shun  her."  This  was 
held  to  disclose  no  special  damage. 

Bassell  v.  Ehnore,  48  N.  T.  R.  663 ;  65  Barb.  627. 

Geisler  v.  Brown,  0  Neb.  254. 

So  where  the  allegation  was  merely  that  by  reason  of  the  defendant's  words 
"  the  plaintiff  had  been  slighted,  neglected,  and  misused  by  the  neighbours  and 
her  former  associates,  and  turned  out  of  doors." 
Pettibone  v.  Simpson,  66  Barb.  492. 

A  general  allegation  that  by  reason  of  the  defendant's  acts,  the  plaintiff  had 
been  compelled  to  pay  a  large  sum  of  money,  without  showing  how,  was  held 
insufficient. 

Cook  V.  Cook,  100  Mass.  194. 

Pollard  V.  Lyon,  1  Otto  (91  U.  S.),  226. 

But  in  Australia  a  different  rule  apparently  prevails. 

To  say  to  the  keeper  of  a  restaurant,  **  You  are  an  infernal  rogue  and  swindler," 
was  held,  in  the  Supreme  Court  of  Victoria,  not  actionable  without  proof  of 
special  damage,  as  not  affecting  plaintiff  in  his  trade.  But  the  plaintiff  having 
alleged  that,  by  reason  of  the  words,  people  who  used  to  frequent  his  restaurant 
ceased  to  deal  with  him,  it  was  held  the  special  damage  made  the  words  action- 
able, and  that  the  special  damage  was  sufficiently  alleged,  that  the  cases  of 
frequenters  of  theatres,  members  of  congregations,  and  traveUers  using  an  inn. 
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were  exceptions  to  the  rule  requiring  the  names  of  the  customers  lost  to  be  set 
forth. 

Brady  v.  Youlden^  Eerferd  &  Box's  Digest  of  Victoria  Cases,  709 ; 
Melbourne  Argus  Reportai  6  Sept»  1867,  8$d  gucBre, 

.  Special  damage  must  be  strictly  proved  at  the  trial. 
Where  the  words  are  not  actionable  ^er  se,  the  plaintiff  will 
be  confined  to  the  special  damage  laid  ;  he  must  either  prove 
that,  or  be  nonsuited :  as  there  are  no  general  damages  to 
which  he  can  have  recourse.  And  when  special  damage  is 
proved,  the  jury  should  strictly  find  a  verdict  for  the  amount 
of  such  special  damage  merely.  They  ought  not  to  com- 
pensate the  plaintiff  for  pain,  mental  anxiety,  or  a  general 
loss  of  reputation,  but  should  confine  their  assessment  to 
the  actual  pecuniary  loss  that  has  been  alleged  and  proved. 
{Dixon  V.  Smith,  5  H.  &  K  450 ;  29  L.  J.  Ex.  125.)  This 
rule,  however,  is  frequently  neglected  in  practice  ;  and  as 
soon  as  any  special  damage  is  proved,  the  words  are  treated 
as  though  they  were  actionable  per  se. 

From  this  rule — that  where  the  words  are  not  actionable  without 
special  damage,  the  jury  must  confine  their  consideration  to  such 
special  damage  as  is  specially  alleged  and  proved — it  would  seem  to 
follow  that  if  any  fresh  damage  followed  in  the  future,  that  would 
constitute  a  fresh  ground  of  action.  And  of  this  opinion  was 
North,  C.J.,  in  Lord  Tovmahend  v.  Hughes,  2  Mod.  150.  But 
BuUer,  in  his  "  Nisi  Prius,"  p.  7,  lays  it  down  most  distinctly,  that 
where  a  plaintiff  **  has  once  recovered  damages,  he  cannot  after  bring 
an  action  for  any  other  special  damage,  whether  the  words  be  in 
themselves  actionable  or  not."  And  Lord  Holt  is  certainly  reported 
as  saying  so  obiter  in  Fitter  v.  VeaZ,  12  Mod,  642 ;  not  in  the  other 
reports,  1  Ld.  Baym.  339,  692 ;  1  Salk.  11.  The  matter  was  much 
discussed  in  Darley  Main  Colliery  Co,  v.  Mitchell,  11  App.  Cas. 
127;  55  L.  J.  Q.  B.  529;  54  L.  T.  882,  and  Lord  Blackburn 
unfortunately  differed  from  Lord  Bramwell  (11  App.  Ca&  pp.  143, 
145).  I  think,  however,  after  the  decision  in  that  case,  the  better 
opinion  is  that  a  second  action  will  lie  for  fresh  special  damage. 

Illustrations. 

Dawes  intended  to  employ  the  plaintiif,  a  surgeon  and  accoucheur,  at  his  wife's 
approaching  confinement;  but  the  defendant  told  Dawes  that  the  plaintiff's 
female  servant  had  had  a  child  by  the  plaintiff:  Dawes  consequently  decided 
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not  to  employ  the  plaintiff :  Dawes  told  his  mother  and  his  wife's  sister  what  the 
defendant  had  said ;  and  consequently  the  plaintiff's  practice  fell  off  considerably 
among  Dawes'  friends  and  acquaintances  and  others.  The  fee  for  one  confine* 
ment  was  a  guinea.  Held,  that  the  plaintiff  was  entitled  to  more  than  the  one 
guinea ;  the  jury  should  give  him  such  a  sum  as  they  considered  Dawes'  custom 
was  worth  to  him ;  but  that  the  plaintiff  clearly  could  not  recover  anythin^fj^  for 
the  general  decline  of  his  business,  which  was  caused  by  the  gossip  of  Danre^' 
mother  and  sister-in-law. 

Dixon  V.  Smith,  5  H.  &  N.  450 ;  29  L.  J.  Ex.  125. 
The  plaintiff  invented  a  new  portable  camera,  and  offered  it  to  A.,  who  -was 
willing  to  sell  it  to  the  public  ;  but  the  defendant  falsely  stated  to  A.  that  it  iras 
an  infringement  of  hi^  patent    A.'s  negotiations  with  the  plaintiff  were  conse- 
quently broken  off.    Held,  that  the  plaintiff  was  entitled  to  recover;  that  the 
proper  measure  of  damages  was  the  profits  which  the  plaintiff  would  have 
derived  from  the  proposed  contract,  if  it  had  been  carried  out,  during  such 
period  as  the  defendant's  threats  still  operated  to  deter  A.  from  dealing  with  the 
plaintiff ;  but  that  the  plaintiff  could  not  claim  in  respect  of  any  profits  which 
might  have  been  earned  under  the  contract  after  the  litigation  was  over,  and 
when  all  apprehension  of  interference  by  the  defendant  was  removed. 

Skinner  <h  Co,  v.  Shew  <fc  Co.  or  Perry,  (1894)  2  Ch.  681 ;  63  L.  J.  Ch. 
826;  71L.  T.  110;  8  R  466. 


III. — Special  Damage  where  the  words  are  actionable 

per  se. 

Where  special  damage  is  not  essential  to  the  action,  it 
may  still  of  course  be  proved  at  the  trial  to  aggravate  the 
damages,  if  it  has  been  properly  pleaded.  The  same  parti- 
cularity  is  required  whether  the  words  be  actionable  per  se 
or  not.  So,  too,  the  plaintiff  must  still  prove  that  the  special 
damage  alleged  is  the  direct  result  of  the  defendant's  words, 
and  not  of  any  repetition  of  them  by  others.  {Tunnicliffe 
V.  Moss,  3  C.  &  K.  83 ;  Hirst  v.  Goodwin,  3  F.  &  F.  257.) 
But  in  other  respects  the  law  is  not  quite  so  strict  as  to 
what  constitutes  special  damage  in  the  first  case  as  in  the 

second. 

Thus,  where  the  words  are  not  actionable  per  se,  we 
have  seen  that  mental  distress,  illness,  expulsion  from  a 
religious  society,  &c.,  do  not  constitute  special  damage.  But 
where  the  words  are  actionable  per  se,  the  jury  may  take 
such  matters  into  their  consideration  in  according  damages. 
"  Mental  pain  or  anxiety  the  law  cannot  value,  and  does 
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not  pretend  to  redress,  when  the  unlawful  act  complained 
of  causes  that  alone;  though  where  a  material  damage 
occurs,  and  is  connected  with  it,  it  is  impossible  a  jury,  in 
estimating  it,  should  altogether  overlook  the  feelings  of  the 
party  interested."  (Per  Lord  Wensleydale,  in  Lynch  v. 
Knight  and  wifcy  9  H.  L.  C.  598.  See  also  Hay  thorn  v. 
Lawson,  3  C.  &  P.  196 ;  Ze  Fanu  v.  Maholmson^  8  Ir.  L.  R. 
418.) 

Again,  where  words  are  spoken  of  the  plaintiff  in  the 
way  of  his  profession  or  trade,  so  as  to  be  actionable  per 
«e,  the  plaintiff  may  allege  and  prove  a  general  diminution 
of  profits  or  decline  of  trade,  without  naming  particular 
customers  or  proving  why  they  have  ceased  to  deal  with 
him.  {Ingram  v.  Lawson,  6  Bing.  N.  C.  212  ;  8  Scott, 
471 ;  4  Jur.  151  ;  9  C.  &  P.  326 ;  Harrison  v.  Fearce,  1  P. 
&  F.  569;  32  L.  T.  (Old  S.)  298;  and  per  Cresswell,  J., 
in  Mose  v.  Groves,  5  M.  &  Gr.  618,  619.)  If,  however,  the 
plaintiff  wishes  to  rely  on  the  loss  of  particular  customers, 
he  must  plead  such  loss  specially  (either  in  addition  to,  or 
without,  the  allegation  of  a  general  loss  of  business) ;  and 
in  that  case  he  must  call  the  customers  named  as  witnesses 
at  the  trial.  Still,  if  the  customers  are  not  called  at  the 
trial,  or  if  for  any  other  reason  the  proof  of  the  special 
damage  fails,  the  plaintiff  may  still  fall  back  on  the  general 
damage  and  prove  a  general  loss  of  income  induced  by  the 
slander.  (Cook  v.  Field,  3  Esp.  133  ;  Evans  v.  Harnes,  1 
H.  &  N.  251 ;  26  L.  J.  Ex.  31.)  The  law  already  pre- 
sumes that  the  plaintiff  is  injured  in  his  business  by  the 
defendant's  words ;  evidence  as  to  the  nature  of  the  plain- 
tiff's business  before  and  after  publication  is  admissible  to 
show  the  extent  of  such  injury. 

Lastly,  where  it  is  clear  that  the  action  lies  without 
proof  of  any  special  damage,  any  loss  or  injury  which  the 
plaintiff  has  sustained  in  consequence  of  the  defendant's 
words,  even  after  action  brought,  may  be  proved  to  support 
the  legal  presumption,  and  to  show  from  what  has  actually 
occurred  how  injurious  and  mischievous  those  words  were. 

0X.8.  A  A 
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Rlustrationa, 


Where  the  defendant  advertised  in  Hue  cmd  Cry  that  the  plaintiif  had  been 
guilty  of  fraud,  and  offered  a  reward  for  his  apprehension,  and  the  plaintiff 
immediately  sued  on  the  libel,  and  after  action  brought  was  twice  arrested  in 
consequence  of  it :  he  was  allowed  to  give  evidence  of  these  two  airests  at  the 
trial,  not  indeed  as  special  damage,  for  they  happened  after  action  brought,  but 
in  order  to  show  the  injurious  nature  of  the  libel,  and  that  the  plaintiff  was  at 
time  of  action  brought  in  serious  danger  of  being  arrested. 

Oo8lm  V.  Carry,  7  M.  &  Gr.  342  ;  8  Scott,  N.  R.  21, 

MacLaugMin  v.  Welsh,  10  Ir.  L.  R  19. 
Where  the  defendant  published  in  a  newspaper  that  a  certain  ship  of  the 
plaintiff's  was  unseaworthy,  and  had  been  purchased  by  the  Jews  to  carry  convicts^ 
evidence  as  to  the  average  profits  of  a  voyage  was  admitted,  and  also  evidence 
that  upon  the  first  voyage  after  the  libel  appeared  the  profits  were  nearly  £1,500 
below  the  average,  and  this  although  the  action  was  brought  immediately  after 
the  libel  appeared,  and  before  the  last-mentioned  voyage  was  commenced.  The 
jury,  however,  awarded  the  plaintiff  only  £900  damages. 

Ingram  v.  Lawson,  6  Bing.  N.  C.  212  ;  8  Scott,  471. 
Where  a  declaration  alleged  that  the  defendant  spoke  words  of  the  plaintiff,  a 
dissenting  minister,  in  the  way  of  his  office  and  profession,  and  his  congregation 
rapidly  diminished,  and  he  was  compelled  for  a  time  to  give  np  preaching 
altogether,  and  lost  profits  thereby  ;  it  was  held  that  this  was  a  sufficient  allega- 
tion of  special  damage,  although  the  members  of  his  congregation  were  not 
named, 

HaHUy  v.  Herring,  8  T.  R.  130. 

Hopwood  V.  Thorn,  8  C.  B.  293  ;  19  L.  J.  C.  P.  94 ;  14  Jur.  87. 
In  an  action  of  libel,  the  plaintiff  in  lus  Statement  of  Claim  alleged  that  he  had 
been  injured  in  his  credit  and  business.  He  was  allowed  under  this  allegation  to 
give  general  evidence  of  a  decline  of  business,  presumably  due  to  the  publication 
of  the  libel.  He  also  tendered  evidence  of  the  loss  of  particular  customers.  But 
this  had  not  been  pleaded.  Held,  that  the  judge  rightiy  rejected  such  evidence  at 
the  trial. 

Bluck  V.  Lovering,  I  Times  L.  R.  497. 
Where  words  actionable  per  ee  are  spoken  of  an  innkeeper  in  the  way  of  his 
trade,  openly  in  his  inn  in  the  presence  of  his  customers,  evidence  may  be  given 
of  a  general  loss  of  custom  and  decline  in  his  business. 

Evcms  V.  Harries,  1  H.  &  N.  251  ;  26  L.  J.  Ex.  31. 
But  where  the  defendant  charged  the  plaintiff  with  larceny  in  the  hearing  of 
H.,  and  the  words  were  repeated  by  H.  to  C,  who  in  consequence  refused  to 
employ  the  plaintiff,  evidence  of  such  special  damage  was  rejected, 

Tunnicliffe  v.  Moss,  3  C.  &  E.  83. 

RxUh^ard  v.  Evans,  4  C.  &  P.  74. 

Hirst  V.  Goodwin,  3  F.  &  F.  267. 

BaJteman  and  wife  v.  LyaU  and  wife,  7  C.  B.  N.  S.  638. 

Clarhe  v.  Morgan,  38  L.  T.  364. 
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IV. — Evidence  for  the  Plaintiff  in  Aggravation  of 

Damages. 

The  violence  of  the  defendant's  language,  the  nature  of 
the  imputation  conveyed,  and  the  fact  that  the  defamation 
was  deliberate  and  malicious,  will  of  course  enhance  the 
damages.  All  the  circumstances  attending  the  publication 
may,  therefore,  be  given  in  evidence,  and  any  previous 
transactions  between  the  plaintiff  and  the  defendant  which 
have  any  direct  bearing  on  the  subject-matter  of  the  action, 
or  are  a  necessary  part  of  the  history  of  the  case.  The 
jury  will  also  consider  the  rank  or  position  in  society  of 
the  parties,  the  fact  that  the  attack  was  entirely  unpro- 
voked, that  the  defendant  could  easily  have  ascertained  that 
the  charge  he  made  was  false,  &c.  Evidence  may  be  given 
to  show  that  the  defendant  was  culpably  reckless  or  grossly 
negligent  in  the  matter.  The  attention  of  the  jury  should 
also  be  directed  to  the  mode,  the  extent,  and  the  long 
continuance  of  publication.  Such  evidence  is  admissible 
with  a  view  to  damages,  although  the  publication  has  been 
admitted  on  the  pleadings.  ( Vines  v.  Serelly  7  C.  &  P. 
163.)  So,  the  defendant's  subsequent  conduct  may  aggra- 
vate the  damages  ;  e.g.,  if  he  has  refused  to  listen  to  any 
explanation,  or  to  retract  the  charge  he  made,  or  has 
only  tardily  published  an  inadequate  apology.  Lord 
Esher,  M.R,  in  Praed  v.  Graham^  (C.  A.)  24  Q.  B.  D.,  at 
p.  55 ;  59  L.  J.  Q.  B.  230 ;  38  W.  R  103  ;  laid  down  the 
rule,  that  "  the  jury  in  assessing  damages  are  entitled  to 
look  at  the  whole  conduct  of  the  defendant  from  the  time 
the  libel  was  published  down  to  the  time  they  give  their 
verdict." 

It  must  not  be  assumed,  however,  that  every  piece  of 
evidence  which  is  admissible  to  prove  malice  when  malice 
is  in  issue,  is  also  admissible  in  aggravation  of  damages. 
Thus,  evidence  may  be  given  of  antecedent  or  subsequent 
libels  or  slanders  to  show  that  a  communication  pWm<iyacte 
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privileged  was  made  m&liciously  (c.  XI.,  p.  314) ;  and  also 
when  evidence  is  necessary  to  explain  the  meamng  of  lan- 
guage which  without  it  appears  ambiguous  (c.  IV.,  p.  120). 
But  such  evidence  is  not  as  a  rule  admissible  where  the 
existence  of  malice  Is  undisputed,  and  the  words  of  the  libel 
are  clear.  {Sticart  y-  Lovdly  2  Stark.  93;  Fearce  v. 
Omsby^  1  M.  &  Rob.  455  ;  Symmons  v.  Blake,  ib.  ^77  ;  2 
C.  M.  &  R  416 ;  4  DowL  263;  1  Gale,  182.)  And  when 
such  evidence  is  admissible,  the  jury  should  always  be 
cautioned  to  give  no  damages  in  respect  of  it.  (Per 
Tindal,  C. J.,  in  Pearson  v.  Lemaitre,  5  M.  &  Gr.  719 ;  12 
L.  J.  Q.  B.  253 ;  6  Scott,  K  R  607  ;  7  Jur.  748 ;  7  J.  P. 
836.)  But  when  a  subsequent  libel  has  reference  to  the 
one  sued  on,  it  will  be  admitted  as  a  necessary  part  of  the 
res  gestcB.  {Finnerty  v.  Tipper,  2  Camp.  72;  May  v. 
Brown,  3  B.  &  Cr.  113  ;  4  D.  &  R  670.) 

The  plaintiff  cannot  give  evidence  of  general  good 
character  in  aggravation  of  damages  merely,  unless  such 
character  is  put  in  issue  on  the  pleadings;  or  has  been 
attacked  by  the  cross-examination  of  the  plaintiff's  wit- 
nesses ;  for  till  then  the  plaintiff's  character  is  presumed 
good.  {Cornwall  v.  Richardson,  Ry.  &  M.  305 ;  Guy  v. 
Gregory,  9  C.  &  P.  584,  587 ;  Brine  v.  Bazalgette,  3  Ex. 
692  ;  18  L.  J.  Ex.  348.)  But  such  evidence  is  admissible 
when  it  goes  to  show  that  the  defendant  knew  that  the 
libel  was  false  when  he  wrote  it.  {Fountain  v.  Boodle^  3 
Q.  B.  5 ;  2  G.  &  D.  455,  ante,  p.  327.) 

In  all  these  cases  the  malice  proved  must  be  that  of  the 
defendant.  If  two  be  sued,  the  motives  of  one  must  not 
be  allowed  to  aggravate  the  damages  against  the  other. 
{dark  V.  Newsa/m,  1  Ex,  131,  139.)  Nor  should  the  im- 
proper motive  of  an  agent  be  matter  of  aggravation  against 
his  principal.  ( Carmichael  v.  Waterford  and  Limerick  Ry. 
Co.,  13  Ir.  L.  R.  313  ;  Robertson  v.  Wylde,  2  Moo.  &Ilob. 
101.)  So  in  America.  {Scripps  v.  Reilly,  38  Mich.  10 ; 
Detroit  v.  Mc Arthur,  16  Mich.  447.) 
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■ 

Illuetrationa. 

If  the  libel  has  appeared  in  a  newspaper,  proof  that  the  particular  nomber 
containing  the  libel  was  gratuitously  circulated  in  the  plaintiff's  neighbourhood, 
or  that  its  sale  was  in  any  way  especially  pushed,  will*  enhance  the  damages. 

Gathercole  v.  MicUl,  16  M.  &  W.  319  ;  15  L.  J.  Ex.  179 ;  10  Jur.  337. 
If  the  libel  was  sold  to  the  public  indiscriminately,  heavy  damages  should  be 
given,  for  the  defendant  has  put  it  out  of  his  power  to  recall  or  contradict  his 
statements,  should  he  desire  to  do  so. 

Per  Lord  Denman,  9  A.  &  E.  at  p.  149. 
Per  Best,  C.J.,  5  Bing.  at  p.  402,  onto,  p.  340. 
The  plaintiff  is  entitled  to  know  approximately  what  is  the  circulation  of  the 
newspaper  in  which  he  has  been  libelled ;  as  this  will  affect  the  amount  of 
damages. 

Pamell  v.  Walter  cmd  amther^  24  Q.  B.  D.  441  ;  59  L.  J.  Q.  R  125 ; 

38  W.  R.  270  ;  62  L.  T.  75;  54  J.  P.  311 ;  6  Times  L.  R.  138. 
Rumney  v.  Walter  arid  amther,  61  L.  J.  Q.  B.  149  ;  40  W.  B.  174 ; 
66  L.  T.  757  ;  8  Times  L.  R.  96. 
The  defendant  printed  a  libel  in  the  London  edition  of  the  New  York  Heraid, 
knowing  that  it  would  be,  as  in  feu^t  it  w^,  repeated  and  published  in  other 
editions  of  that  paper  published  in  France  and  other  countries.    Evidence  of 
these  facts  woidd  be  admissible  at  the  trial. 

Whitney  a/nd  others  v.  Maignard^  24  Q.  B.  D.  630 ;  59  L.  J.  Q.  R  324; 
6  Times  L.  R.  274. 
And  where  there  is  no  malice,  gross  negligence  on  the  part  of  the  proprietor  of 
a  newspaper  in  allowing  the  libel  to  appear  in  its  columns,  may  be  proved  to 
enhance  the  damages. 

^nvUh  V.  Harrison,  1  F.  &  F.  565. 
If  other  words,  injurious  and  abusive,  though  not  actionable  per  m,  were  uttered 
on  the  same  occadon  as  the  words  complained  of,  these  other  words  may  be  given 
in  evidence  as  an  aggravation  of  the  actionable  words.  "  Where  a  wrongful  act  is 
accompanied  by  words  of  contumely  and  abuse,  the  jury  are  warranted  in  taking 
that  into  consideration,  and  giving  retributory  damages." 

Per  Byles,  J.,  in  BeU  v.  Midland  RaU.  Co,,  10  C.  B.  N.  S.  at  p.  308. 

And  see  Dodson  v.  Owen,  2  Times  L.  R.  Ill,  amte,  p.  292. 

Blagg  v.  Stwrt,  10  Q.  B.  899  ;  16  L.  J.  Q.  B.  39 ;  11  Jur.  101 ;  8  L.  T. 

(Old  S.)  135. 
Merest  v.  Harvey,  5  Taont.  442,  ante,  p.  94 
The  defendant's  conduct  of  his  case,  even  the  language  used  by  His  counsel  at 
the  trial,  may  aggravate  the  damages. 

Per  Pollock,  C.B.,  Darby  v.  OuseUy,  25  L.  J.  Ex.  230,  233. 
Blake  v.  Stevens  and  others,  4  F.  &  F.  232 ;  11  L.  T.  543. 
Risk  Allah  Bey  v.  Whiiehuret,  18  L.  T.  615. 
So  a  plea  of  justification,  if  persisted  in,  but  not  proved,  will  enhance  the 

damages. 

Warwick  V.  FwXkee,  12  M.  &  W.  508. 

Wilson  V.  Robinson,  7  Q.  B.  68  ;  14  L.  J.  Q.  B.  196  ;  9  Jur.  726. 

Simpson  v.  Robinson,  12  Q.  B.  511 ;  18  L.  J.  Q.  B.  73  ;  13  Jur.  187. 
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v. evidbncb  for  the  defendant  in  mitiqation  op 

Damages. 

(i)  Evidence  falling  ahort  of  a  Justification. 

The  defendant  may  also  urge  upon  the  jury  any  material 
circumstance  which  he  thinks  will  tend  to  mitigate  the 
damages  against  him. 

But  this  is  of  course  subject  to  the  general  rule  that  cir- 
cumstances, which,  if  pleaded,  would  have  been  a  bar  to 
the  action,  cannot  be  given  in  evidence  in  mitigation  of 
damages.  {Speck  v.  Phillips,  5  M.  &  W.  279  ;  8  L.  J.  Ex. 
277 ;  7  Dowl.  470.)  Evidence  of  the  truth  of  the  slander 
or  libel  is  therefore  inadmissible,  unless  a  justification  is 
pleaded.  {Underwood  v.  Parks,  2  Strange,  1200 ;  Smith  v. 
Richardson,  Willes,  20.)  And  where  the  words  are  capable 
of  two  meanings,  one  innocent,  the  other  harmful,  evi- 
dence cannot  be  given,  even  in  mitigation  of  damages,  that 
in  the  innocent  sense  the  words  are  literally  true,  without 
an  express  plea  to  that  effect.  {Rumsey  v.  Webb  et  ux.^ 
Car.  &  M.  104;  11  L.  J.  C.  P.  129.)  A  fortiori,  evidence 
that  there  was  a  widespread  report  or  rumour  to  the  same 
effect  as  the  words  complained  of  is  inadmissible ;  for  it 
clearly  falls  short  of  a  justification,  and  is  moreover  objec- 
tionable as  hearsay.  {Scott  v.  Sampson,  8  Q.  B.  D.  491  ; 
51  L.  J.  Q.  B.  380 ;  30  W.  R  541 ;  46  L.  T.  412.)  But 
a  defendant  may,  if  he  place  a  proper  plea  on  the  record, 
give  evidence  in  mitigation  of  damages  that  a  certain  speci- 
fied portion  of  the  defamatory  words  is  true,  provided  such 
portion  conveys  a  distinct  imputation  on  the  plaintiff  and 
is  divisible  from  the  rest  and  yet  intelligible  by  itselfl 
{M'Gregor  v.  Gregory,  11  M.  &  W.  287 ;  12  L.  J.  Ex.  204  ; 
2  Dowl.  N.  S.  769  ;  Lord  Churchill  v.  Hunt,  2  B.  &  Aid. 
685 ;  1  Chit.  480 ;  Clarke  v.  Taylor  and  another,  2  Bing. 
N.  C.  654  ;  3  Scott,  95 ;  Davis  v.  Billing,  8  Times  L.  R 
58.)    But  the  plea  must  clearly  specify  the  precise  portions 
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justified.  (Stiles  v.  Nokes,  7  East,  493.)  And  without  a 
special  plea,  evidence  that  part  of  the  libel  is  true  cannot 
be  received.     (Vessey  v.  Pike^  3  C.  &  P.  512*) 


(ii)  Previous  Publications  hy  others. 

Evidence  of  previous  pubUcations  by  others  is,  as  a  rule, 
inadmissible  even  in  mitigation  of  damages ;  that  others 
besides  the  defendant  have  defamed  the  plaintiff  is  an  irre- 
levant fact.  {Tucker  v.  Lawson^  2  Times  L.  R.  593.)  And 
so  is  the  fact  that  on  such  former  occasions  the  plaintiff 
did  not  sue  the  publisher  or  take  any  steps  to  contradict 
the  charges  made  against  him.  (J?,  v.  NevymaUy  1  £.  &  B. 
268  ;  21  L.  J.  Q.  B.  156  ;  3  C.  &  K.  252 ;  R.  v.  Holt,  5 
T.  R.  436 ;  Ingram  v.  Lawson,  9  C.  &  P.  333  ;  Pankhurst 
V.  Hamilton,  2  Times  L.  R.  682.)  And  even  when  the 
falsehood  thus  unchallenged  grows  to  a  persistent  rumour 
or  general  report,  which  the  defendant  hears,  believes,  and 
repeats ;  this  is  not  regarded  in  law  as  a  mitigating  circum- 
stance. Evidence  of  any  such  rumour  is  altogether  inad- 
missible. (Scott  V.  Sampson,  8  Q.  B.  D.  491 ;  51  L.  J. 
Q.  B.  380 ;  30  W.  R.  541 ;  46  L.  T,  412.) 

There  is,  however,  one  exception.  If  the  defendant  in 
repeating  the  story  as  it  reached  him  gives  it  as  hearsay, 
and  states  the  source  of  his  information,  then,  but  only 
then,  is  the  fact  that  he  did  not  originate  the  falsehood,  but 
innocently  repeated  it,  allowed  to  tell  in  his  favour,  as 
proving  that  he  bore  the  plaintiff  no  malice.  Thus,  where 
it  appears  on  the  face  of  a  libel  that  it  is  founded  on  a 
statement  in  a  certain  newspaper,  the  defendant  is  entitled 
to  show  that  he  did  in  fact  read  such  statement  in  that 
newspaper,  and  wrote  the  libel  believing  such  statement  to 
be  true.  (R.  v.  Burdett,  4  B.  &  Aid.  95 ;  Mullett  v. 
HuUon,  4  Esp.  248 ;  Hunt  v.  Algar,  6  C.  &  P.  245.)  So, 
if  in  the  libel  the  defendant  has  named  A.  as  his  informant, 
he  may  prove  in  mitigation  that  he  did  in  fact  receive  such 
information  from  A.,  though  of  course  this  is  no  defence  to 
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the  action.  {Tidman  v.  Ainslie^  10  Exch.  63  ;  Bennett  v. 
Bennett^  6  C.  &  P.  588  ;  Milh  and  wife  v,  Spencer  and 
wife,  Holt,  N.  P.  533 ;  East  v.  Chapman,  M.  &  M.  46 ; 

2  C.  &  P.  570 ;  Duncomhe  v.  Daniell,  2  Jur.  32 ;  8  C.  &  P. 
222;  cited  7  Dowl.  472;  Davis  v.  Cutbush  and  others^  1 
P.  &  F.  487.)  But  where  the  libel  does  not,  on  the  face  of 
it,  purport  to  be  derived  from  any  one,  but  is  stated  as  of 
the  writer's  own  knowledge,  there  evidence  is  whoUy  inad- 
missible to  show  that  it  was  copied  from  a  newspaper  or 
communicated  by  a  correspondent.  {Talhutt  v.  Clark  and 
another  J  2  Moo.  &  Rob.  312.)  But  still,  if  the  defendant 
can  show  that  in  copying  the  libel  from  another  newspaper 
he  was  careful  to  omit  certain  passages  which  reflected 
strongly  on  the  plaintiff,  his  conduct  in  making  such  omis- 
sions is  admissible  as  showing  the  absence  of  all  animus 
against  the  plaintiff,  and  this  necessarily  involves  the  ad- 
missibility of  the  original  libel  copied.  ( Creevy  v.  Carr^ 
7  C.  &  P.  64  ;  Creighton  v.  Finlay,  Arm.  Mac.  &  Ogle(Ir.) 
385  ;  and  see  De  Bensaude  v.  Conservative  Newspaper  Co.^ 

3  Times  L.  R.  538.) 

niusftrationB. 

Mrs.  Evans  told  Mn.  Spencer  that  she  was  going  to  Mrs.  Mills'  house  to  leam 
dress  making ;  Mrs.  Spencer  thereupon  told  Mrs.  Evans  a  few  things  about  Mrs. 
Mills,  which  she  said  Mrs.  Lewis  and  Mrs.  Sayer  had  told  her.  Gibbs,  dJ., 
would  have  admitted  evidence  apparently  that  these  ladies  had,  in  fact,  told  Mrs. 
Spencer  what  she  told  Mrs.  Evans  :  but  it  turned  out  it  was  somebody  ebe  who 
had  said  so,  and  not  the  two  ladies  whom  she  named  as  her  authorities.  Evidence 
of  what  was  said  by  these  third  persons,  who  were  not  named  by  Mrs.  Spencer 
when  she  uttered  the  words  complained  of,  was  excluded. 

MUU  and  wife  v.  Spencer  and  wifsy  (1817)  Holt,  N.  P.  533. 

On  the  day  of  the  nomination  of  candidates  for  the  representation  of  the  borough 
of  Finsbury,  the  defendant  published  in  the  Momvng  Post  certain  facts  discredit- 
able to  one  of  the  candidates,  the  plaintiff,  which  he  alleged  he  had  heard  from 
one  Wilkinson  at  a  meeting  of  the  electors.  Held,  that  Wilkinson  was  an 
admissible  witness  to  prove,  in  mitigation  of  damages,  that  he  did,  in  fact 
make  the  statement  which  the  defendant  had  published  at  the  time  and  place 
alleged. 

DwncmheY.  Daniell,  2  Jur.  32;  8  C.  &  P.  222 ;  1  W.  W.  &  H. 
101. 

The  Observer  published  an  inaccurate  report  of  the  trial  of  an  action  brought 
against  the  plaintiff.    The  defendant  copied  this  report  verbatim  into  his  paper. 
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Heldf  that  evidence  that  many  other  papers  beaides  the  defendant's  had  also  copied 
the  statement  horn  the  Observer  was  inadmissible. 

Saunders  v.  MUls,  6  Bing.  213  ;  3  M.  &  P.  520. 
Tucker  y.  Lawson,  2  Times  L.  R  593. 
Evidence  that  the  defendant  had  copied  it  from  the  Observer  into  his  own  paper 
had  been  admitted  apparently  without  question  at  the  trial ;  bat  in  allowing  that 
evidence,  Tindal,  C.J.,  says  (6  Bing.  220) :  ^  It  appeared  to  me  I  had  gone  the 
fall  length."  In  TalbuU  v.  Clark  (2  Moo.  &  Rob.  312),  Lord  Denman  says, 
refemng,  no  doabt,  to  Saunders  v.  MUls^  ^  I  know  that  in  a  case  in  the  Common 
Pleas  it  has  been  held  that  a  previous  statement  in  another  newspaper  is 
admissible  ;  but  even  that  decision  had  been  very  much  questioned." 

One  officer  charged  another  with  stealing  a  watch ;  a  third  officer  in  the  same 
regiment  was  called  to  state  that  he  had  previously  heard  rumours  that  the 
plaintiff  had  stolen  that  watch,  but  his  evidence  was  rejected ;  and  the  Court  held 
that  such  rejection  was  right  (Pigot,  C.B.,  dissenting). 
BdL  V.  Parks,  (1860)  11  Ir.  C.  L.  R  413. 
Kelly,  C.B.,  is  reported  to  have  given  a  similar  ruling  in 

Ddbede  v.  Fisher^  Times  for  July  29th,  1880. 
It  is  now  clearly  settled  that  evidence  of  such  rumours  is  inadmissible. 

Scott  V.  Sampson,  8  Q.  B.  D.  491 ;  61  L.  J.  Q.  B.  380 ;  30  W.  R.  641 ; 

46  L.  T.  412 ;  46  J.  P.  408. 
WiUon  V.  Fitch,  41  Cal.  363. 
Bat  where  a  libel  on  the  plaintiff,  who  was  Surveyor-Qeneral  of  Upper  Canada, 
was  contained  in  a  pamphlet  which  was  not  generally  circulated,  copies  being 
sent  only  to  the  principal  civil  officers  of  the  province,  one  of  whom  was  called  as 
a  witness  by  the  plaintiff,  Qibbe,  C.J.,  allowed  the  defendant's  counsel  to  ask  the 
witness,  whether  he  did  not  read  the  substance  of  the  libel  in  a  public  news- 
paper before  he  received  the  pamphlet.    And  this,  although  the  pamphlet  did 
not  profess  to  be  founded  on  the  newspaper.    Such  cross-examination  appears  to 
be  still  permissible  in  mitigation  of  damages  ;  as  showing  that  it  was  the  former 
publication  in  the  newspaper,  and  not  the  subsequent  publication  of  the  pamphlet, 
which  injured  the  plaintiff's  reputation ;  see  post,  p.  373. 
Wyatt  V.  Gore,  Holt,  N.  P.  299,  304. 


(iii)  Liability  of  others. 

At  common  law,  if  the  present  defendant  is  liable,  the 
fact  that  some  one  else  is  also  liable  is  immaterial.  It  will 
not  diminish  the  amount  recoverable  from  the  present  de- 
fendant, to  show  that  the  plaintiff  has  recovered,  or  might 
recover,  other  damages  from  others  ;  for  each  defendant  in 
his  turn  pays  damages  for  the  injury  which  he  himself  has 
occasioned,  not  for  the  injury  done  by  others. 

But  now  by  s.  6  of  the  Law  of  libel  Amendment  Act, 
1888  (51  &  52  Vict.  c.  64),  "  at  the  trial  of  an  action  for  a 
libel  contained  in  any  newspaper,  the  defendant  shall  be  at 
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liberty  to  give  in  evidence  in  mitigation  of  damages  thstt 
the  plaintiff  has  akeady  recovered  (or  has  brought  actions 
for)  damages,  or  has  received,  or  agreed  to  receive,  com- 
pensation in  respect  of  a  libel  or  libels  to  the  same  purport 
or  effect  as  the  libel  for  which  such  action  has  been 
brought." 

Thus,  in  cases  of  slander,  the  defendant  is  only  liable  for  such, 
damages  as  result  directly  from  his  own  utterance.  If  he  chooses  to 
repeat  what  another  has  said,  that  is  his  own  conscious  and  voluntary 
act,  for  the  results  of  which  he  alone  is  responsibla  If,  on  the  other 
hand,  others  choose  to  repeat  his  words,  the  defendant  is  not  liable 
for  the  consequences  of  such  repetition.  (See  posty  p.  376.)  So  in 
cases  of  libel,  if  two  newspapers  have  made  each  a  distinct  charge 
against  the  plaintiff,  and  subsequently  the  plaintiff  finds  his  business 
falling  off,  whichever  paper  he  sues  may  endeavour  to  show  that  the 
loss  of  trade  is  due,  or  partly  due,  to  the  charge  made  against  the 
plaintiff  by  the  other  paper.  And  if  there  are  two  distinct  and 
separate  publications  of  the  same  libel,  a  defendant  who  was  con- 
cerned in  the  first  publication,  but  wholly  unconnected  with  the  second, 
will  not  be  liable  for  any  damages  which  he  can  prove  to  have  been 
the  consequence  of  the  second  publication  and  in  no  way  due  to  the 
first 

Further  than  this  the  common  law  did  not  go.  The  defendant 
could  not  give  any  evidence  to  show  that  the  plaintiff  had  already 
sued  those  who  were  liable  for  other  publications  of  the  same 
or  a  similar  libel,  and  recovered  damages,  although  he  might  be 
cross-examined  on  the  matter,  if  he  went  into  the  box.  {Creevy  ▼. 
Garr,  7  C.  &  P.  64;  Frescoe  v.  May,  2  F.  &  F.  123.)  Evidence  that 
other  actions  were  pending  against  other  persons  for  other  publica- 
tions of  the  same  libel  was  also  inadmissible.  {Harrison  v.  Pearce, 
1  F.  &  F.  667 ;  32  L.  T.  (Old  S.)  298.)  But  in  these  days,  when  any 
sensational  paragraph  which  appears  in  one  newspaper  is  invariably 
copied  into  many  others,  it  was  deemed  advisable  to  alter  the  law  on 
this  point,  and  the  above  section  was  accordingly  passed  in  the 
interest  of  the  proprietors  of  newspapers :  see  post,  p.  732. 

(iv)  Absence  of  Malice. 

As  a  rule,  unless  the  occasion  be  privileged,  the  motive 
or  intention  of  the  speaker  or  writer  is  immaterial  to  the 
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right  of  action :  the  court  looks  only  at  the  words  em- 
ployed and  their  effect  on  the  plaintiff's  reputation.  But 
in  all  cases,  the  absence  of  malice,  though  it  may  not  be  a 
bar  to  the  action,  may  yet  have  a  material  effect  in  reducing 
the  damages.  The  plaintiff  is  still  entitled  to  reasonable 
compensation  for  the  injury  which  he  has  sustained ;  but  if 
the  injury  was  unintentional,  or  was  committed  under  a 
sense  of  duty,  or  through  some  honest  mistake,  clearly  no 
vindictive  damages  should  be  given.  In  every  case, 
therefore,  the  defendant  may,  in  mitigation  of  damages, 
give  evidence  to  show  that  he  acted  in  good  faith  and  with 
honesty  of  purpose,  and  not  maUciously.  (Fearsm  v. 
Lemaitre,  5  M.  &  Gr,  700 ;  12  L.  J.  Q.  B.  253 ;  6  Scott, 
N.  R  607  ;  7  Jur.  748  ;  7  J.  P.  336.)  He  may  show  that 
the  remainder  of  the  libel  not  set  out  on  the  record  modi- 
fies the  words  sued  on ;  or  that  other  passages  in  the  same 
pubUcation  quaUfy  them.  But  he  may  not  put  in  passages 
contained  in  a  subsequent  and  distinct  publication,  unless 
the  words  sued  on  are  equivocal  or  ambiguous.  ( Cooke  v. 
Hughes,  R  &  M.  1 12 ;  Darhy  v.  Ouseley,  1  H.  &  N.  1 ;  25 
L.  J.  Ex.  227  ;  2  Jur.  N.  S.  497.)  The  fact  that  the  de- 
fendant  did  not  originate  the  calumny,  but  innocently  re- 
peated it,  is  admissible  if  he  gave  it  as  hearsay,  and  named 
his  authority  when  he  repeated  it,  but  not  otherwise,  as  we 
have  seen,  ante,  p.  359.  The  defendant  may  also  urge  that 
the  plaiatiff's  conduct  was  such  as  would  naturally  lead  the 
defendant  to  put  the  worst  construction  on  his  acts ;  or  that 
in  some  other  way  the  plaintiff  had,  by  his  conduct,  brought 
the  Ubel  on  himself.  So,  the  defendant's  subsequent  con- 
duct may  mitigate  the  damages,  e.g.,  if  he  showed  himself 
open  to  argument,  listened  to  the  explanations  that  were 
offered  him,  stopped  the  sale  of  the  Ubel  as  soon  as 
complaint  reached  him,  &c.  &c. 

In  some  cases,  as  we  have  seen,  the  plaintiff^s  conduct 
towards  the  defendant  may  be  a  bar  to   the    action ;    as. 
where  the  plaintiff,  by  attacking  the  defendant,  has  pro- 
voked a  reply  which  is  made  honestly  iu  self-defence.     (See 
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ante,  p.  253.)     But  where  the  facts  do  not  amount  to  such 
a  defence,  they  may  still   tend  to  mitigate  the  damages. 
"There   can   be    no   set-off  of   one  libel  or    misconduct 
against  another;   but  in  estimating  the  compensation   for 
the  plaintiff's  injured  feehngs,  the  jury  might  fairly  con- 
sider the  plaintiff's  conduct,  and  the  degree  of  respect   lie 
has  shown  for  the  feehngs  of  others."     (Per  Blackburn,  J., 
in  Kellt/  y.  Sherlock,  L.  R  1   Q.  B.  698  ;    35  L.  J.  Q.  B. 
213 ;  12  Jur.  N,  S.  937.)     Thus,  evidence  is  admissible  in 
mitigation  of  damages  to  show  that  the  plaintiff  had  pre- 
viously himself  libelled  or  slandered  the  defendant,  provided 
it  be  also  shown  that  this  had  come  to  the  defendant's 
knowledge    and    occasioned  his    attack  on   the  plaintiff 
{Finnerty  v.  Tipper y  2  Camp.  76 ;  Anthony  Pasquin's  case, 
cited  1  Camp.  351 ;  Tarpley  v.  Blabey,  2  Bing.  N.  C.  437  ; 
2  Scott,  642  ;  7  C.  &  P.  395  ;   Watts  v.  Fraser,  7  A.  &  E. 
223 ;  7  C.  &  P.  369 ;  1  M.  &  Bob.  449  ;    2  N.  &  P.  157  ; 
Wakley  v.  Johnson,  By.  &  M.  422.)    But  not,  if  such  pre- 
vious hbels  refer  to  other  matters  and  did  not  provoke  that 
sued  on.     {May  v.  Brown,  3  B.  &  C.  113 ;  4  D.  &  R.  670  ; 
SheffiU  V.  Van  Deusen,  15  Gray,  485.)     The  defendant  may 
not  branch  out  into  irrelevant  matters  in  his  evidence  ;  he 
may  cross-examine  the  plaintiff  thereon ;  but  if  he  does,  he 
must  take  the  plaintiffs  answer  ;  he  cannot  call  evidence  to 
contradict  it. 

Where  no  justification  is  pleaded,  the  defendant  will  not  be 
entitled  on  the  trial  to  give  evidence  in  chief,  with  a  view  to 
mitigation  of  damages,  as  to  the  circumstances  under  which  the 
libel  or  slander  was  published,  without  the  leave  of  the  judge, 
unless  he  has  seven  days  at  least  before  the  trial  furnished  parti- 
culars to  the  plaintiff  of  the  matters  as  to  which  he  intends  to  give 
evidence.     (Order  XXXVI.  r.  37.) 

The  previous  libels  and  slanders  may  be  made  the  matter  of  a 
counter-claim,  even  though  not  immediately  connected  with  the 
words  on  which  the  plaintiff  is  suing ;  and  the  defendant  may  thus 
not  only  reduce  the  amount  of  damages  due  to  the  plaintiff,  but  even 
overtop  the  plaintiff's  claim,  and  recover  judgment  for  the  balance. 
(Qwm  V.  Session,  450  L.  T.  70 ;  4  L.  R  Ir.  35.)    And  where  there 
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18  no  counter-claim,  the  previous  conduct  of  the  plaintiff  may  be 
ground  for  applying  to  the  judge  to  deprive  him  of  costs  (Harnett  v. 
Vise  and  wife,  5  Ex.  D.  307  ;  29  W.  R  7). 

lUuatrationa. 

The  defendant  published  an  inaccurate  leport  of  proceedings  in  a  court  of 
justice^  reflecting  on  the  character  of  the  plamtiff ;  any  evidence  to  show  that  the 
defendant  honestly  intended  to  present  a  fair  account  of  what  took  place,  and 
had  blundered  through  inadvertence  solely,  was  held  admissible  by  Coleridge^  J., 
in 

Smith  V.  ScoU^  2  Car.  &  Kir.  580. 
And,  therefore,  evidence  of  what  really  did  take  place  at  the  trial  is  admissible  ; 
though  no  evidence  can  be  given  of  the  truth  or  falsehood  of  the  statements  there 
made. 

East  V.  Ckapmarif  M.  &  K  46  ;  2  Q  &  P.  670. 
Vessey  v.  Pike,  3  C.  &  P.  512. 
Charlton  v.  JFoMony  6  C.  &  P.  385. 
Where  a  newspaper  republished  the  report  of  a  company  containing  reflections 
on  the  plaintiff  their  manager,  Wightman,  J.,  directed  the  jury  that  if  they  were 
satisfied  such  publication  was  made  innocently,  and  with  no  desire  to  injure  the 
plaintiff,  they  might  give  nominal  damages  only. 

Davis  V.  Cuthush  amd  others^  1  F.  &  F.  487. 
Where  an  editor  refused  to  disclose  the  name  of  his  correspondent  who  wrote 
the  libel,  but  offered  to  open  his  columns  to  the  plaintiff,  and  the  plaintiff  accepted 
this  offer  and  wrote  several  letters  which  the  defendants  published,  replying  to 
the  charges  made  against  him  and  explaining  them  away,  Martin,  B.,  directed  the 
jury  to  take  these  circumstances  into  their  consideration  in  favour  of  the 
defendants. 

Harle  v.  Catherall  and  othsrs,  14  L.  T.  801. 
A  libel  by  A.  on  B.  is  no  justification  for  an  assault  by  B.  on  A.,  though  if  A. 
sue  for  the  assault,  B.  may  give  the  libel  in  evidence  to  show  provocation,  and 
thus  reduce  the  damages. 

Fraser  v.  Berkeley,  7  0.  &  P.  621 ;  2  M.  &  R  a 
Keiser  v.  SnUthf  46  Amer.  Bep.  342. 


( v)  Evidence  of  the  Plaintiff^ s  Bad  Character. 

One  way,  but  a  very  dangerous  one,  of  minimising  the 
damages,  is  to  show  that  the  plaintiffs  previous  character 
was  so  notoriously  bad  that  it  could  not  be  impaired  by  any 
fresh  accusation,  even  though  undeserved.  The  gist  of  the 
action  is  the  injury  done  to  the  plaintiffs  reputation ;  and 
if  the  plaintiff  had  no  reputation  to  be  injured,  surely  he 
cannot  be  entitled  to  more  than  nominal  damages.     Hence 
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the  fact  that  the  plaintiff  had  a  general  bad  character  before 
the  date  of  the  libel  or  slander  may  be  given  in  evidence  in 
mitigation  of  damages.  But  the  defendant  may  not  go 
into  particular  instances;  still  less  may  he  prove  the  exist- 
ence  of  a  general  report  that  the  plaintiff  had  actually 
committed  the  particular  offence  of  which  the  defendant 
accused  him  or  any  similar  offence.  (Scott  v.  Sampson,  8 
Q.  B.  D.  491  ;  51  L.  J.  Q.  B.  380 ;  30  W.  R  541 ;  46  Lu 
T.  412 ;  and  see  Wood  v.  Earl  of  Durham^  21  Q.  B.  D. 
501 ;  57  L.  J.  Q.  B.  547  ;  37  W.  R  222  ;  59  L.  T.  142  ; 
and  Woocl  v.  Cox,  4  Times  L.  R.,  at  p.  655.) 

If,  however,  the  plaintiff  goes  into  the  box,  he  can  of 
course  be  cross-examined  "  to  credit "  on  all  the  details  of 
his  previous  life  which  affect  his  credit ;  but,  unless  such 
details  are  material  to  the  issue,  the  defendant  must  take 
the  plaintiffs  answer,  and  cannot  call  evidence  to  contradict 
it. 

Evidence  as  to  the  plaintiff's  general  bad  character  wiU 
not,  however,  be  admissible  unless  it  be  shown  that  his 
character  was  such  previously  to  the  alleged  libel  or  slander ; 
for  otherwise  his  evil  reputation  may  have  been  occasioned 
by  the  defendant's  own  publication,  which  would  rather 
aggravate  than  diminish  the  damages.  {Thompson  v.  Nye^ 
16  Q.  B.  175  ;  20  L.  J.  Q.  B.  85  ;  15  Jur.  285.)  And  now 
by  Order  XXXVI.  r.  37,  a  defendant  who  has  not  justified 
will  not  be  entitled  on  the  trial  to  give  evidence  in  chief, 
with  a  view  to  mitigation  of  damages,  as  to  the  character 
of  the  plaintiff,  without  the  leave  of  the  judge,  unless  he 
has  seven  days  at  least  before  the  trial  furnished  particulars 
to  the  plaintiff  of  the  matters  as  to  which  he  intends  to 
give  evidence. 

There  had  been  a  conflict  of  opinion  as  to  the  admissibility  of 
evidence  of  the  plaintiffs  general  bad  character,  and  of  rumours  pre- 
judicial to  his  reputation ;  but  the  law  on  the  point  was  settled  by 
the  decision  in  Scott  v.  Sampson,  suprA,  It  is,  therefore,  no  longer 
necessary  to  refer  in  detail  to  the  numerous  scantily  reported  and 
conflicting  rulings  on  the  point  at  Nisi  Prius,  which  are  dealt  with 
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in  that  exhaustive  judgment.  The  following  cases,  which  are  not 
referred  to,  bear  out  the  decision :  Woclfner  v.  Latirder^  1  Jur.  119 ; 
MiUa  and  wife  v.  Spencer  cmd  vnfe.  Holt,  N.  P.  533 ;  Rodriguez 
V.  Tadmirey2  Esp.  721.  The  Irish  case  Bell  v.  Parke,  11  Ir.  C.  L.  R. 
413,  IS  consistent  with  Scott  v.  Sampson,  except  in  one  point :  the 
Irish  judges  admitted  evidence  that  the  plaintiff  had  certain  vicious 
habits  which  would  lead  him  to  commit  such  acts  as  that  ascribed  to 
him  in  the  slander.     This  ruling  will  not  be  followed  in  England. 

But  the  decision  in  Scott  v.  Sampson  does  not  appear  to  restrict 
in  any  way  the  defendant's  liberty  (or  licence)  of  cross-examination. 
Lord  Coleridge  did  not  exclude  any  question  put  by  the  defendant's 
counsel  to  any  witness  called  by  the  plaintiffl  Hence  I  apprehend 
that  Wyatt  v.  Gore,  Holt,  N.  P.  299 ;  and  Snowdon  v.  Smith,  1  M.  & 
S.  286,  n.,  which  were  not  cited  in  Scott  v.  Sampson,  as  well  as 
Newsam  v.  Ca/rr^  2  Stark.  69,  which  is  referred  to,  are  still  good  law, 
I  do  not  think  they  are  to  be  considered  as  overruled  by  Bra^cegirdle 
V.  Bailey^  1  F.  &  F.  636,  as  in  that  case  the  plaintiff  had  given  no 
evidence  in  chief,  so  that  questions  merely  to  credit  were  in- 
admissible, and,  moreover,  the  questions  rejected  tended  to  show 
that  the  libel  was  true,  and  no  justification  had  been  pleaded.  (See 
ante,  p.  358.) 

And  note  that  Order  XXXVI.  r.  37,  in  no  way  restricts  the  right 
of  cross-examination ;  the  following  rule  of  the  same  order  attempts 
to  do  that ;  rule  37  does  not  It  is  confined  to  evidence  tendered  by 
the  defendant  in  chief.  And  further  it  in  no  way  alters  the  substan- 
tive rules  of  evidence,  but  only  the  procedure  relative  thereto.  It 
makes  no  fact  admissible  in  evidence  which  was  not  admissible 
before;  it  merely  defines  the  proper  method  of  getting  admissible 
facts  in  evidence.  The  Divisional  Court  decided,  in  Scott  v.  Sampson, 
swprA,  that  evidence  of  rumours,  and  evidence  of  particular  facts 
and  circumstances,  tending  to  show  misconduct  on  the  part  of  the 
plaintiff,  could  not  be  admitted  in  reduction  of  damages,  but  only 
evidence  of  his  general  bad  character.  This  still  remains  good  law. 
But  the  Court  held  further  that,  assuming  such  evidence  to  be  in 
other  respects  admissible,  the  particular  facts  and  circumstances 
must  be  stated  or  referred  to  in  the  defence,  deeming  this  to  be 
necessary  imder  Order  XIX.  r.  4.  It  is  to  this  latter  ruling  that 
Order  XXXVI.  r.  37  is  addressed.  The  pleading  is  not  the  proper 
place  for  such  allegations,  which  are  not  material  to  any  issue,  but 
only  affect  the  amount  of  damages.  See  Wood  v.  Ea/rl  of  Durham, 
swprd,  and  post,  p.  570.  Yet  it  is  only  fair  to  the  plaintiff  that  he 
should  have  some  notice  before  the  trial  that  this  peculiarly  offensive 
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line  will  be  taken  by  the  defendant  Hence  the  Rule  Committee 
required  patticulars  of  such  evidence  as  is  otherwise  admissible  in 
mitigation  of  damages  to  be  stated,  no  longer  in  the  Defence,  but  in 
a  special  notice  to  be  delivered  seven  days  at  least  before  the  trial 

UbistTatixma, 

In  an  action  for  words  imputing  adultery  to  a  widow,  Holroyd,  J.,  held  that  it 
was  competent  to  the  defendant  to  go  into  general  evidence  to  impeach  the 
plaintifPs  character  for  chastity. 

EUertha/w  v.  Rcbingtm  et  ux,,  (1824)  2  Starkie  on  Libel,  2nd  ed.  p.  90. 
And  Lord  Tenterden  is  said  to  have  admitted  similar  evidence,  although  a 
justification  was  pleaded. 

Mawby  v.  Barber^  (1826)  2  Starkie  on  Evidence,  p.  470. 
And  see  Maynard  v.  Beardsley^  7  Wend.  660. 
When  such  general  evidence  has  been  given,  the  plaintiffs  counsel  may  go  into 
particular  instances  to  rebut  it 

BodrigiLez  v.  Tadmire^  2  Esp.  721. 


(vi)  Absence  of  Special  Damobge. 

When  any  special  damage  is  alleged,  the  onus  of  prov- 
ing it  lies  of  course  on  the  plaintiff.  The  defendant  may 
call  evidence  to  rebut  the  plaintiff's  proof,  though  he 
generally  prefers  to  rely  upon  the  cross-examination  of  the 
plaintiff's  witnesses.  He  may  either  dispute  that  the 
special  damage  has  occurred  at  all,  or  he  may  argue  as  a 
matter  of  law  that  it  is  too  remote  (see^05<,  p.  371) ;  or  he 
may  call  evidence  to  show  that  it  was  not  the  consequence 
of  the  defendant's  words,  but  of  some  other  cause.  A 
plaintiff  may  not  recover  the  same  damages  for  the  same 
injury  twice  from  two  different  defendants;  but  he  may 
recover  from  two  different  defendants  damages  propor- 
tioned to  the  injury  which  each  has  occasioned.  {Harrison 
V.  Pearce,  1  P.  &  P.  567  ;  32  L.  T.  (Old  S.)  298 ;  Wyatt  v. 
Gore,  Holt,  K  P.  299,  ante,  p.  361.) 
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(vii)  Apology  and  Amends. 

By  Lord  Campbeirs  Act  (6  &  7  Vict.  c.  96),  s.  1,  it  is 
enacted,  that  "in  any  action  for  defamation  it  shall  be 
lawful  for  the  defendant  (after  notice  in  writing  of  his 
intention  so  to  do,  duly  given  to  the  plaintiff  at  the  time 
of  filing  or  delivering  the  plea  in  such  action)  to  give  in 
evidence,  in  mitigation  of  damages,  that  he  made  or  offered 
an  apology  to  the  plaintiff  for  such  defamation  before  the 
commencement  of  the  action,  or  as  soon  afterwards  as  he 
had  an  opportunity  of  doing  so,  in  case  the  action  shall 
have  been  commenced  before  there  was  an  opportunity  of 
making  or  offering  such  apology." 

And  by  s.  2,  that  "  in  an  action  for  a  libel  contained  in 
any  public  newspaper  or  other  periodical  publication,  it 
shall  be  competent  to  the  defendant  to  plead  that  such 
libel  was  inserted  in  such  newspaper  or  other  periodical 
publication  without  actual  malice,  and  without  gross  negli- 
gence, and  that,  before  the  commencement  of  the  action, 
or  at  the  earliest  opportunity  afterwards,  he  inserted  in 
such  newspaper  or  other  periodical  publication  a  full 
apology  for  the  said  libel,  or  if  the  newspaper  or  periodical 
publication  in  which  the  said  libel  appeared  should  be 
ordinarily  published  at  intervals  exceeding  one  week,  had 
offered  to  publish  the  said  apology  in  any  newspaper  or 
periodical  publication  to  be  selected  by  the  plaintiff  in  such 
action ;  .  .  .  .  and  that  to  such'^plea  to  such  action  it  shall 
be  competent  to  the  plaintiff  to  reply  generally,  denying 
the  whole  of  such  plea."  (See  C/iadunck  v.  Herapaih,  3 
C.  B.  885 ;  16  L.  J.  C.  P.  104 ;  4  D.  &  L.  653.)  Money 
must  be  paid  into  court  by  way  of  amends  at  the  time  any 
plea  under  s.  2  is  delivered,  or  it  will  be  treated  as  a  nulKty 
(8  &  9  Vict.  c.  75,  s.  2).  Hence  no  other  defence  denying 
liability  can  now  be  joined  with  such^a  plea.  (Order  XXII. 
r.  1 ;  and  see  O'Brien  v.  Clement,  3  D.  &  L.  676 ;  15  M. 
&  W.  435  ;  15  L.  J.  Ex.  285  ;   10  Jiir.  395 ;  and  Barry  v. 

O.L.S.  B  B 
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M'Grath,  Ir.  R.  3  C.  L.  576.)  But  the  fact  that  such  a 
payment  has  been  made  must  not  be  mentioned  to  the  jury. 
(Order  XXII.  r.  22.) 

There  is  a  difference  between  the  language  of  the  two  sections  as 
to  the  date  at  which  the  apology  must  appear ;  but  they  both  mean 
the  same  thing.  It  will  not  be  sufficient  for  the  defendant  under 
sect.  2  to  plead  that  the  apology  was  inserted  "  at  the  earliest 
opportunity  after"  the  commencement  of  the  action,  if  there  was  an 
opportunity  before.  (Per  Keating,  J.,  in  Ravenhill  v.  Upcoft,  33 
J.  P.  299 ;  and  see  Evening  News  v.  Tryon,  36  Amer.  R,  450.) 

There  appears  to  be  no  English  decision  reported  as  to  what  is, 
and  what  is  not,  "  gross  negligence  "  in  the  conduct  of  a  newspaper. 
But  in  America  it  has  been  decided  that  the  jury  may  take  into 
consideration  the  hurry  necessarily  incident  to  the  preparation  and 
publication  of  a  daily  newspaper,  as  where  an  article  is  brought  in  at 
the  last  moment  before  going  to  press  (Scripps  v.  Reilly,  38  Mich. 
10);  but  that  the  excitement  of  an  election  is  no  mitigation. 
(Reaiick  v.  Wilcox,  81  111.  77.) 

But  wholly  apart  from  these  sections,  a  defendant  may 
give  evidence  of  any  apology  or  other  amends  in  mitigation 
of  damages ;  even  though  such  apology  was  not  made  "  at 
the  earliest  opportunity  after  the  commencement  of  the 
action."  (Smith  v.  Harrison,  1  F.  &  F.  565.)  Still  a  tardy 
or  reluctant  apology  will  not  avail  the  defendant  much.  A 
retractation  should  be  made  as  publicly  as  the  charge,  and 
as  far  as  possible  to  the  same  persons  ;  and  the  defendant 
should  do  his  utmost  to  stop  the  further  sale  of  the  libel. 
The  sufficiency  or  insufficiency  of  an  apology  is  peculiarly 
a  question  for  the  jury.  (Risk  Allah  Bey  v.  Johnstone,  18 
L.  T.  620.)  But  a  statement  caimot  be  called  an  apology, 
unless  it  both  unreservedly  withdraws  all  imputation  and 
expresses  regret  for  having  made  it.  The  defendant  must 
not  try  to  exculpate  himself  or  justify  his  conduct.  (See 
post,  p.  548.) 

The  apology  should  be  full,  though  it  need  not  be  abject; 
the  defendant  is  not  bound  to  insert  an  apology  dictated  hy 
the  plaintiff;  but  it  must  be  such  as  an  impartial  person 
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would  consider  reasonably  satisfactory  under  all  the  circum- 
stances of  the  case.  (Risk  Allah  Bey  v.  Johnstoney  18  L. 
T.  620.)  It  should  be  printed  in  type  of  ordinary  size,  and 
in  a  part  of  the  paper  where  it  will  be  seen ;  not  hidden 
away  among  *the  advertisements  or  notices  to  correspon- 
dents. (La/one  v.  Smithy  3  H.  &  N.  735  ;  28  L.  J.  Ex.  33; 
4  Jut.  N.  S.  1064.) 

So,  too,  a  defendant  may  now,  with  or  without  any 
apology,  pay  money  into  court  by  way  of  satisfaction  or 
amends,  at  any  time  between  service  of  the  writ  and  de- 
livering his  Defence,  or  by  leave  of  a  master  at  chambers 
at  any  later  time.  But  if  such  payment  into  court  be 
made,  no  other  defence  denying  liability  can  be  pleaded. 
(Order  XXII.  r.  1.) 


VI. — Remoteness  of  Damages. 

The  special  damage  alleged  must  be  the  natural  and  pro- 
bable result  of  the  defendant's  wrongful  conduct.  In  some 
cases  it  can  be  shown  that  the  defendant  contemplated  and 
desired  such  result  at  the  time  of  publication  :  in  other  cases 
the  result  is  so  clearly  the  natural  and  necessary  consequence 
of  the  libel  or  slander  that  it  may  fairly  be  said  the  defen- 
dant ought  to  have  contemplated  it,  whether  in  fact  he  did 
so  or  not.  But  where  the  damage  sustained  by  the  plaintiff 
is  neither  the  necessary  and  reasonable  result  of  the  defen- 
dant's conduct,  nor  such  as  can  be  shown  to  have  been  in 
the  defendant's  contemplation  at  the  time,  there  the  damage 
will  be  held  too  remote.  Evidence  cannot  be  given  at  the 
trial  of  any  special  damage  which  would  not  flow  from  the 
defendant's  words  in  the  ordinary  course  of  things,  unless 
there  are  special  circumstances  in  the  case  which  show  that 
the  defendant  intended  and  desired  that  result.  It  is  not 
enough  that  his  words  have  in  fact  produced  such  damage, 

unless  it  can  reasonably  be  presumed  that  the  defendant, 

B  B  2 
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when  he  uttered  the  words,  either  knew,  or  ought  to  have 
known,  that  such  damage  would  ensue. 

Illustrations. 

The  defendant  insinuated  that  the  plaintiff  had  been  guilty  of  the  muider  of 
one  Daniel  Dolly  ;  the  plaintiff  thereupon  demanded  that  an  inquest  should  be 
taken  on  Dolly's  body,  and  incurred  expense  thereby.  Heldy  that  such  expense 
was  recoverable  as  special  damage  ;  though  it  was  not  compulsory  on  the  plaintiff 
to  have  an  inquest  held. 

PeaJee  v.  Oldham,  Cowp.  276  ;  2  W.  Bl.  960. 

''Suppose  that  during  the  war  of  1870,  an  Englishman  had  been  pointed  out  to 

a  Parisian  mob  as  a  (German  spy,  and  thrown  by  them  into  the  Seine,  it  could  not 

be  contended  that  one  act  was  not  the  natural  and  necessary  consequence  of  the 

other." 

Mayne  on  Damages,  4th  ed.  p.  454  ;  5th  ed.  p.  477. 

12.  V.  BurM  a/nd  others,  16  Cox,  C.  C.  355. 
The  defendant  said  to  Mr.  Knight  of  his  wife  Mrs.  Knight,  ''Jane  is  a  notori- 
ous liar  ....  she  was  all  but  seduced  by  a  Dr.  C,  of  Roscommon,  and  I  advif»e 
you,  if  C.  comes  to  Dublin,  not  to  permit  him  to  enter  your  place  ....  She  ia  an 
infamous  wretch,  and  I  am  sorry  that  you  had  the  misfortune  to  marry  her,  and 
if  you  had  asked  my  advice  on  the  subject,  I  would  have  advised  you  not  to 
many  her."  Knight  thereupon  turned  his  wife  out  of  the  house,  and  sent  hrr 
home  to  her  father,  and  refused  to  live  with  her  any  longer.  Held,  that  loss  of 
consortium  of  the  husband  can  constitute  special  damage  ;  but  that  in  this  case 
the  husband's  conduct  was  not  the  natural  or  reasonable  consequence  of  the 
defendant's  slander.  Secus^  had  the  words  imputed  actual  adultery  since  the 
marriage. 

Lynch  v.  Knight  and  wife,  9  H.  L.  C.  577  ;  8  Jur.  N.  S.  724. 

Parkins  etux.Y,  ScoU  et  ux.,  1  B.  &  C.  163  ;  31  L.  J.  Ex.  331  ;  8  Jur. 
N.  S.  593 ;  10  W.  R.  562 ;  6  L.  T.  394 ;  post,  p.  375. 
Where  the  libel  attacked  the  character  of  both  husband  and  wife  and  the 
declaration  alleged  that  the  wife  fell  ill  and  died  in  consequence  of  it,  evidence  of 
such  damage  was  excluded  in  an  action  brought  by  the  surviving  husband. 

Ouy  V.  Gregory,  9  C.  &  P.  584. 
A  declaration  alleged  that  the  defendant  falsely  and  maliciously  spoke  of  the 
plaintiff,  a  working  stonemason,  "He  was  the  ringleader  of  the  nine  hours 
system,"  and  "  He  has  ruined  the  town  by  bringing  about  the  nine  hours  system/ 
and  *'  He  has  stopped  several  good  jobs  from  being  carried  out,  by  being  the  ring- 
leader of  the  system  at  Llanelly,"  whereby  the  plaintiff  was  prevented  from 
obtaining  employment  in  his  trade  at  Llanelly.  Held,  on  demurrer,  that  the 
alleged  damage  was  not  the  natural  or  reasonable. consequence  of  the  speaking  of 
such  words,  and  that  the  action  could  not  be  sustained. 

Miller  v.  David,  L.  R.  9  C.  P.  118  ;  43  L.  J.  C.  P.  84  ;  22  W.  R.  332 ; 
30  L.  T.  58. 

The  special  damage  must  be  the  direct  result  of  the 
defendant's  words.  The  jury  may  not  take  into  their 
consideration  any  damage  which  is  produced,  not  so  much 
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by  the  defendant's  words  as  by  some  other  fact  or  circum- 
stance unconnected  with  the  defendant,  such  as  the  spon- 
taneous resolution  of  a  third  person.  The  defendant's 
words  must  at  all  events  be  the  predominating  cause  of 
the  damage  assigned. 

lUv^trations, 

The  defendant  slandered  the  plaintiff  to  his  master  B.  Subsequently  B.  dis- 
covered from  another  source  that  the  plaintiffs  former  master  had  dismissed  him 
for  misconduct.  Thereupon  B.  discharged  the  plaintiff  in  the  middle  of  the  term 
for  which  he  had  engaged  his  services.  Held,  that  no  action  lay  against  the 
defendant ;  for  his  words  alone  had  not  caused  B.  to  dismiss  the  plaintiflC 

Vicars  v.  Wilcox,  8  East,  1 ;  2  Sm.  L.  C.  553  (8th  ed.). 

As  explained  in  Lynch  v.  Knight  and  wifcy  9  H.  L.  C.  590,  600. 
Bingham  caused  a  libel  on  the  plaintiff,  the  proprietor  of  a  newspaper,  to  be 
printed  by  Hinchcliffe  as  a  placard,  and  distributed  5,000  such  placards.  He  also 
put  the  same  libel  into  a  rival  newspaper,  the  defendant's,  as  an  advertisement. 
The  plaintiff  sued  both  Bingham  and  Hinchcliffe  as  well  as  the  defendant, 
alleging  that  the  circulation  of  his  paper  had  greatly  declined.  The  action 
against  the  defendant  came  on  first,  and  his  counsel  having  failed  to  prove  the 
justification  pleaded,  contended  that  the  decline  of  circulation  must  principally 
be  ascribed  to  the  5,000  placards,  not  to  the  advertisement.  Martin,  B.,  while 
admitting  that  the  defendant  was  not  liable  for  damage  caused  by  the  placards, 
ruled  that  it  lay  on  the  defendant  to  prove  that  the  damage  sustained  by  the 
plaintiff  was  in  fact  due  to  the  placard,  and  not  to  the  advertisement  Verdict  for 
the  plaintiff,  £500.  In  the  action  against  Bingham  and  Hinchcliffe  the  plaintiff 
recovered  only  40«.  The  £500  was  probably  due  to  the  justification  pleaded  and 
not  proved. 

Hamstm  v.  Pearce,  1  F.  &  F.  567  ;  32  L.  T.  (Old  S.)  298. 

WyaU  v.  G<yre,  Holt,  N.  P.  299,  am>te,  p.  361. 
The  plaintiff  alleged  that  certain  persons  would  have  recommended  him  to 
X.,  Y.,  and  Z.,  had  not  the  defendant  spoken  certain  defamatory  words  of  him  on 
the  Royal  Exchange,  and  that  X.,  Y.,  and  Z.  would,  on  the  recommendation  of 
those  persons,  have  taken  the  plaintiff  into  their  employment.  The  plaintiff 
claimed  damages  for  the  loss  of  the  employment.  Such  damage  was  hdd  too 
remote,  for  it  was  caused  by  the  non-recommendation,  not  by  the  defendant's 
words. 

Sterry  v.  Fwemcm,  2  C.  &  P.  692. 

And  see  Jlocy  v.  Fdtony  11  C.  B.  N.  S.  142  ;  31  L.  J.  C.  P.  105. 
In  an  action  of  slander  of  title  to  a  patent,  the  plaintiff  alleged  as  special  damage 
that  in  consequence  of  the  defendant's  opposition,  the  Solicitor-General  refused  to 
allow  the  letters-patent  to  be  granted  with  an  amended  title,  as  the  plaintiff 
desired.  Hddj  that  this  damage  was  too  remote,  being  the  act  of  the  Solicitor- 
Qeneral  and  not  of  the  defendant 

Eadd(m  v.  Lotiy  15  C.  B.  411  ;  24  L.  J.  C.  P.  49. 

Kerr  v.  Shedden,  4  C.  &  P.  528. 
Special  damage  alleged,  that  in  consequence  of  the  defendant's  words,  Butler 
would  not  deliver  some  barley  which  the  plaintiff  had  bought  of  him,  except  for 
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cash  on  delivery.  Butler,  being  called,  admitted  in  cross-examination  that  he 
should  have  insisted  on  cash  on  delivery  anyhow,  even  if  the  defendant  had  never 
said  anything  at  all,  and  that  that  was  his  understanding  of  the  contract  between 
himself  and  the  plaintiff.  Held,  no  special  damage. 
King  v.  Watts,  8  C.  &  P.  614. 
The  plaintiif  was  a  candidate  for  membership  of  the  Reform  Club,  but  upon  a 
ballot  of  the  members  was  not  elected.  Subsequently  a  meeting  of  the  membeiB 
was  called  to  consider  an  alteration  of  the  rules  regarding  the  election  of  mem- 
bers. Before  the  day  fixed  for  the  meeting  the  defendant  spoke  certain  urords 
concerning  the  plaintiff,  which  "  induced  or  contributed  to  inducing  a  majority  of 
the  members  of  the  club  to  retain  the  regulations  under  which  the  plaintiff  had 
been  rejected,  and  thereby  prevented  the  plaintiff  from  again  seeking  to  be  elected 
to  the  club."  Held,  that  the  damage  alleged  was  not  pecuniary  or  capable  of 
being  estimated  in  money,  and  was  not  the  natural  and  probable  consequence  of 
the  defendant's  words. 

Chamberlain  v.  Bayd,  (C.  A.)  11  Q.  B.  D.  407  ;  52  L.  J.  Q.  B.  277  ; 
31  W.  E.  572 ;  48  L.  T.  328 ;  47  J.  P.  372,  post,  p.  663. 


The  act  of  a  third  party,  if  directly  caused  by  the 
defendant's  language,  is  not  too  remote,  provided  the  de- 
fendant either  did  contemplate  or  ought  to  have  contem- 
plated such  a  result.  The  defendant  cannot  be  held  liable 
for  any  eccentric  or  foolish  conduct  on  the  part  of  the 
person  he  addressed ;  but  only  for  the  ordinary  and  reason- 
able consequences  of  his  words.  The  fact  that  such  act  is 
in  itself  a  ground  of  action  by  the  plaintiff  against  such 
third  party  is  immaterial. 

Formerly  this  was  much  doubted.  It  was  held  in  Vicars  v. 
Wilcox,  8  East,  1 ;  2  Sm.  L.  C.  553  (8th  edition),  that  where  the 
plaintiflfs  master  was  induced  by  the  slander  to  dismiss  the  plaintilBf 
from  his  employ  before  the  end  of  the  term  for  which  they  had 
contracted,  such  dismissal  was  too  remote  to  be  special  damage, 
because  it  was  a  mere  wrongful  act  of  the  master,  for  which  the 
plaintiflF  could  sue  him.  The  same  doctrine  was  laid  down  in  Morris 
V.  Langdale,  2  B.  &  P.  284 ;  and  Kelly  v.  Partington,  5  B.  &  Ad. 
645 ;  3  N.  &  M.  116.  But  this  is  clearly  contrary  to  Davis  v. 
Gardiner,  4  Rep.  16 ;  ante,  p.  343,  and  the  numerous  other  cases  in 
which  loss  of  a  marriage  was  held  to  constitute  special  damage, 
although  the  plaintiff  there  had  an  action  for  breach  of  promise  of 
marriage.  Doubts  were  thrown  on  Vicars  v.  Wilcox  in  Knigkt  v. 
Oibhs,  1  A.  &  E.  43 ;  3  N.  &  M.  467  ;  and  in  Green  v.  Button,  2 
C.  M.  &  R.  707  ;  and  it  must  now  be  taken  to  have  been  overruled 
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by  the  dicta  of  the  law  lords  in  Lynch  v.  Knight  and  wife,  9 
H.  L.  C.  577,  and  by  the  decision  in  Lundey  v.  Oye,  2  £.  &  B.  216  ; 
22  L.  J.  Q.  B.  463 ;  17  Jur.  827.  It  is  now,  I  think,  clear  law  that 
the  defendant  is  liable  for  any  illegal  act  which  it  was  his  obvious 
intention,  or  the  natural  result  of  his  words,  to  induce  another  to 
commit.  ''To  make  the  words  actionable  by  reason  of  special 
damage,  the  consequence  must  be  such  as,  taking  human  nature 
as  it  is  with  its  infirmities,  and  having  regard  to  the  relationship  of 
the  parties  concerned,  might  fairly  and  reasonably  have  been  anti- 
cipated and  feared  would  follow  from  the  speaking  of  the  words." 
(Per  Lord  Wensleydale  in  Lynch  v.  Knight  and  wife,  9  H.  L.  C. 
p.  600.)  "  If  the  experience  of  mankind  must  lead  any  one  to 
expect  the  result,  the  defendant  will  be  answerable  for  it."  (Per 
Littledale,  J.,  in  R,  v.  Moore,  3  B.  &  Ad.  188.  And  see  SocUt4 
FoxLngaise  dee  A&phaltea  v.  Farrell,  1  Cabab6  &  Ellis,  563.) 

IUu8tratio7i8. 

A  man  may  not  lecover  the  same  damages  for  the  same  injury  twice  from  two 
different  defendants ;  but  he  may  recover  from  two  different  defendants  damages 
proportioned  to  the  injury  each  has  occasioned,  and  clearly  where  words  are 
spoken  by  a  defendant  with  the  intent  to  make  a  third  person  break  his  contract 
with  the  plaintiff^  the  fact  that  such  person  did  break  his  contract  with  the 
plaintiff  in  consequence  of  what  the  defendant  said,  may  be  proved  as  special 
damage  against  that  defendant 

Carrol  v.  Falkiner,  Kerford  &  Box's  Digest  of  Victoria  Cases,  216. 
If  I  tell  a  master  falsely  that  his  servant  has  robbed  him  and  thereupon  he 
instantly  dismisses  him,  I  must  be  taken  to  have  contemplated  this  as  a  natural 
and  probable  consequence  of  my  act.  But  if  the  master  horsewhips  his  servant 
instead  of  dismissing  him,  this  is  not  the  natural  result  of  my  accusation ;  I 
could  not  be  held  liable  for  the  assault  as  special  damage.  See  per  Williams^ 
J.,  in 

Haddon  v.  Lott,  15  C.  B.  411 ;  24  L.  J.  C.  P.  50. 
Mrs.  Scott  charged  Mrs.  Parkins  with  adultery.    She  indignantly  told  her  hus- 
band, and  he  was  unreasonable  enough  to  insist  upon  a  separation  in  consequence. 
Held,  that  no  action  lay. 

Parkins  et  ux,  v.  Scott  et  ux.,  1  H.  &  C.  153  ;  31  L.-  J.  Ex.  331  ;  8 
Jur.  N.  S.  593  ;  10  W.  R.  662  ;  6  L.  T.  394  ;  2  F.  &  F.  799. 

Lynch  v.  Knight  and  vdfe,  9  H.  L.  C.  577 ;  6  L.  T.  291,  ante,  p.  372. 
The  plaintiff  engaged  Mdlle.  Mara  to  sing  at  his  concerts  ;  the  defendant 
libelled  Mdlle.  Mara,  who  consequently  refused  to  sing  lest  she  should  be  hissed 
and  ill-treated ;  the  result  was  that  the  concerts  were  more  thinly  attended  than 
they  otherwise  would  have  been,  whereby  the  plaintiff  lost  money.  Held,  that 
the  damage  to  the  plaintiff  was  too  remote  a  consequence  of  defendant's  words  to 
sustain  an  action  by  the  plaintiff.  It  was,  in  short,  not  so  much  the  result  of 
defendant's  words  as  of  Mdlle.  Mara's  timidity  or  caprice. 

Ashley  v.  Harrison,  1  Esp.  48  ;  Peake,  256. 
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The  defendant  is  not  answerable  "  if,  in  consequence  of  his  words,  other  persons 
have  afterwards  assembled  and  seized  the  plaintiff  and  tlii'own  him  into  a  horse- 
pond  by  way  of  punishment  for  his  supposed  transgression.'' 

Per  Lord  Ellenborough,  C.J.,  in  Vicars  v.  iFUcox,  8  East,  a 


It  is  not  essential  that  the  third  person,  whose  act  con- 
stitutes the  special  damage,  should  believe  the  words 
spoken  by  the  defendant,  if  it  is  shown  that  the  words 
spoken  did  directly  induce  the  act.  The  law  is  other\Hse 
in  America. 

lUustrationa. 

The  plaintiff  and  another  young  woman  worked  for  Mrs.  Enoch,  a  straw  bonnet- 
maker,  and  lived  in  her  house.  The  defendant,  Mrs.  Enoch's  landlord,  who  lived 
two  doors  off,  came  to  Mrs.  Enoch  and  complained  that  the  plaintiff  and  her  fel- 
low lodger  had  made  a  great  noise  and  been  guilty  of  openly  outrageous  conduct, 
adding,  "  No  moral  person  would  like  to  have  such  people  in  his  house.''  Mrs. 
Enoch  thereupon  turned  them  out  of  her  house,  and  dismissed  them  from  her 
employ,  not  because  she  believed  the  charge  made,  but  because  she  was  afraid  it 
would  offend  her  landlord  if  they  remained.  Held^  that  the  special  damage  was 
the  direct  consequence  of  the  defendant's  words. 

Knight  v.  Gibbsy  1  A,  &  E.  43  ;  3  N.  &  M.  467. 

And  see  GUlett  v.  BuUivarU,  7  L.  T.  (Old  S.)  490  ;  post,  p.  380. 
But  where  the  plaintiff  was  under  twenty-one  and  lived  at  home  with  her 
father,  and  the  defendant  foully  slandered  her  to  her  father,  in  consequence  of 
which  he  refused  to  give  her  a  silk  dress  and  a  course  of  music  lessons  on  the 
piano  which  he  had  promised  her,  although  he  entirely  disbelieyed  the  defendant's 
story,  this  was  held  in  America  not  to  be  such  special  damage  as  will  sustain  the 
action,  on  the  ground  that  such  treatment  by  a  parent  of  lus  child  is  not  the 
natural  result  of  a  falsehood  told  him  against  her.  Per  Grover,  J. :  '^  I  do  not 
think  special  damage  can  be  predicated  upon  the  act  of  any  one  who  wholly  dis- 
believes the  truth  of  the  story.  It  is  inducing  acts  injurious  to  the  plaintiff, 
caused  by  a  belief  of  the  truth  of  the  charge  made  by  the  defendant,  that  con- 
stitutes the  damage  which  the  law  redresses." 

^71071.,  60  N.  Y.  262. 

And  see  IVilson  v.  Gait,  3  Smith  (17  N.  Y.  E.)  445. 


The  special  damage  must  be  the  direct  result  of  the 
defendant's  words,  not  of  some  one  else's.  If  A.  chooses 
of  his  own  accord  to  republish  the  defendant's  words,  this 
is  A.'s  own  act,  for  the  consequences  of  which  he  alone  is 
liable.     (See  antey  pp.  188 — 190.) 

But  if  a  republication  by  A.  be  the  natural  or  necessary 
consequence  of  the  defendant's  pubUcation  to  A.,  or  if  the 
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defendant  intended  or  desired  A.  to  repeat  his  words,  the 
defendant  is  liable  for  all  the  consequences  of  A.'s  repub- 
lication, for  he  directly  caused  it.  A  repubUcation  by  A. 
to  B.  is  not,  however,  considered  in  England  a  necessary 
consequence  of  the  defendant's  publication,  unless  the 
original  communication  made  to  A,  places  A.  under  a  legal 
or  moral  obligation  to  repeat  the  slander  to  B.  And, 
indeed,  if  the  defendant  knew  the  relation  in  which  A. 
stood  to  B.,  he  will  be  taken  to  have  maliciously  contem- 
plated and  desired  this  result  when  he  spoke  to  A. 
{Speight  v.  Gosnay,  60  L.  J.  Q.  B.  231 ;  55  J.  P.  501.) 

Thus,  it  may  happen  that  a  person  who  invents  a  lie,  and 
maliciously  sets  it  in  circulation,  may  sometimes  escape  punishment 
altogether.  For  if  I  originate  a  slander  against  you  of  such  a  nature 
that  the  words  are  not  actionable  per  se,  the  utterance  of  them  is  no 
ground  of  action,  unless  special  damage  follows.  If  I  myself  tell  the 
story  to  your  employer,  who  thereupon  dismisses  you,  you  have  an 
action  against  me ;  but  if  I  only  tell  it  to  your  friends  and  relations, 
and  no  pecuniary  damage  ensues  from  my  own  communication  of  it 
to  any  one,  then  no  action  lies  against  me,  although  the  story  is  sure 
to  get  round  to  your  master  sooner  or  later.  The  unfortunate  man 
whose  lips  actually  utter  the  slander  to  your  master  is  the  only  person 
that  can  be  made  defendant ;  for  it  is  his  publication  alone  which  is 
actionable  as  causing  special  damage. 

This  state  of  the  law  is  denounced  by  Kelly,  C.B.,  in  Riding  v. 
Smith,  1  Ex.  D.  94 :  45  L.  J.  Ex.  281 ;  24  W.  R.  487  ;  34  L.  T.  500. 
It  might,  perhaps,  have  been  argued  formerly,  in  analogy  to  the 
principle  of  Scott  v.  Shepherd,  1  Sm.  L.  Oases  (8th  edit.),  466; 
2  Wm.  BL  892 ;  3  Wils.  403,  that  he  who  invented  the  slander  and 
first  set  it  in  circulation,  is  as  liable  as  he  who  "  gave  the  mischievous 
faculty  to  the  squib"  and  first- started  it  on  its  wild  career. across  the 
market-house  at  Millbome  Port.  But  it  will  be  remembered  that  the 
decision  in  that  famous  case  turns  expressly  on  the  assumption  that 
Willis  and  Ryal  were  not  to  be  considered  free  agents,  that  what 
they  did  was  *'  by  necessity,"  was  "  the  inevitable  consequence  of  the 
defendant's  unlawful  act."  Had  they  been  considered  as  free  agents 
voluntarily  intervening,  the  other  judges  would  have  agreed  with 
Blackstone,  J.  On  principle,  therefore,  it  is  clearly  good  law  to  hold 
that  when  the  repetition  of  the  slander  is  spontaneous  and  unautho- 
rized, when  it  is  the  voluntary  act  of  a  free  agent,  the  originator  of 
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the  slander  is  not  answerable  for  any  mischief  caused  by  such  repeti- 
tion ;  and  this  principle  is  also  far  too  strongly  established  by 
authority  to  be  easily,  if  ever,  shaken.  It  is  as  old  as  1600. 
{Holwood  V.  Hopkins,  Cro.  Eliz.  787.  And  see  Ward  v.  Weeks, 
7  Bing.  211 ;  4  M.  &  P.  796 ;  Rutherford  v.  Evam,  4  C.  &  P.  74 ; 
Tvmnicliffe  v.  Moss,  3  C.  &  K.  83 ;  Parkins  et  ux,  v.  Scott  et  iix.,  1 
H.  &  C.  153 ;  81  L.  J.  Ex.  331 ;  8  Jur.  N.  S.  593 ;  Dixon  v.  Smith, 
5  H.  &  N.  450;  29  L.  J.  Ex.  125 ;  Bateman  v.  LyaU,  7  C.  B.  N.  S. 
638.)  In  RidiTig  v.  Smith,  1  Ex.  D.  94  ;  45  L.  J.  Ex.  281 ;  24  W.  R 
487  ;  34  L.  T.  500,  it  is  true  Kelly,  C.B.,  expresses  a  "  hope  that  the 
day  will  come  when  the  principle  of  Ward  v.  Weeks,  and  that  class 
of  cases,  shall  be  brought  under  the  consideration  of  the  Court  of 
last  resort ; "  but  Pollock  and  Huddleston,  BB.,  upheld  that  decision. 
And  in  Clarke  v.  Morgan,  38  L.  T.  354,  Lindley,  J.,  expressly  states 
his  opinion  that  the  decisions  in  Ward  v.  Weeks  and  Parkins  v. 
Scott  have  been  in  no  way  overruled  by  Riding  v.  Smith  and  Evans 
V.  Harries,  1  H.  &  N.  251 ;  26  L.  J.  Ex.  31. 

It  is  only  in  cases  where  the  words  are  not  actionable  per  se  that 
the  rule  as  to  the  remoteness  of  damages  inflicts  this  apparent 
hardship  upon  the  plaintifiF;  for  where  the  words  are  actionable  per 
se,  and  in  all  cases  of  libel,  the  jury  find  the  damages  generally,  and 
will  be  careful  to  punish  the  author  of  a  pernicious  falsehood  with  all 
due  severity ;  although,  of  coui-se,  the  judge  will  still  direct  them  not 
to  take  into  their  consideration  any  damage  which  ensued  from  a 
repetition  by  a  stranger.  (Rutherford  v.  Eva/as,  4  C.  &  P.  74; 
Tunnicliffe  v.  Moss,  3  C.  &  K.  83.) 

The  two  exceptions  set  out  on  p.  189,  ante,  are  only  apparent 
exceptions  to  the  general  rule.  For  whenever  the  first  publisher 
either  expressly  or  impliedly  requests  or  procures  the  republication, 
he  directly  causes  all  damage  that  flows  from  the  republication ;  the 
second  publisher  is  really  his  agent,  for  whose  act  he  is  liable.  So, 
wherever  the  original  publication  to  A.  places  A  under  a  legal  or 
moral  obligation  to  repeat  the  defendant's  words,  such  repetition  is 
clearly  the  natural  consequence  of  the  defendant's  communication  to  A. 

In  America  the  judges  in  one  or  two  cases  appear  to  carry  this 
doctrine  further,  and  seem  to  lay  down  the  rule  that  wherever  the 
repetition  is  innocent  (that  is,  I  presume,  not  malicious,  and  on  & 
privileged  occasion),  the  originator  must  be  liable  for  all  consequential 
damage  caused  by  the  repetition;  for  else,  it  is  said,  the  person 
injured  would  be  without  a  remedy.  He  cannot  sue  the  person 
repeating  the  slander,  as  the  repetition  is  privileged ;  therefore  he 
must  be  able  to  sue  the  first  publisher  for  the  damage  caused  by  his 
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own  publication,  and  by  the  innocent  repetition  as  well.  "  Where 
slanderous  words  are  repeated  innocently y  and  without  an  intent  to 
defame,  as  under  some  circumstances  they  may  be,  I  do  not  see  why 
the  author  of  the  slander  should  not  be  held  liable  for  injuries 
resulting  from  it  as  thus  repeated,  as  he  would  be  if  these  injuries 
had  arisen  directly  from  the  words  as  spoken  by  himself."  (Per 
Beardsley,  J.,  in  Keenholts  v.  Becker,  3  Denio,  N.  Y.  352 ;  and  see 
Terwilliger  v.  Wanda,  17  N.  Y.  R.  58.)  But  it  is  strange  to  make 
the  liability  of  one  man  depend  on  the  absence  of  malice  in  another. 
Such,  at  all  events,  is  not  the  law  of  England;  it  by  no  means 
follows  with  us  that  because  the  repetition  is  privileged  or  innocent 
it  is  therefore  the  natural  and  necessary  consequence  of  the  prior 
publication.  In  Parkins  v.  Scott  {ante,  p.  375),  the  repetition  was 
clearly  innocent,  yet  no  action  lay  against  the  original  defamer. 
Mrs.  Parkins  was  in  fact  held  to  have  no  remedy.  (See  Clark  v, 
Chamhers,  3  Q.  B.  D.  327;  47  L.  J.  Q.  B.  427 ;  26  W.  R  613;  38 
L.  T.  454 ;  BasseU  v.  Elmore,  48  N.  Y.  R.  561,  567 ;  Titus  v.  Sumner, 
44  N.  Y.  R.  266.) 

Illustrations, 

The  plaintiff  **  was  in  communication  of  marriage  with  J.  S.,  who  was  seised  in 
fee  of  land  worth  £200  per  annum."  The  defendant  spoke  words  to  the  plaintiff's 
servant  imputing  unchastity  to  the  plaintiff ;  ^'  and  by  reason  of  these  words  she 
lost  her  marriage."  Held,  that  no  action  lay,  because  the  words  were  not  spoken 
to  J.  S. 

Holwood  V.  Hopkins,  (1600)  Cro.  Eliz.  787. 
Weeks  was  speaking  to  Bryce  of  the  plaintiff,  and  said,  '*  He  is  a  rogue  and  a 
swindler ;  I  know  enough  about  him  to  hang  him."  Bryce  repeated  this  to  Biyer 
as  Weeks'  statement.  Bryer  consequently  refused  to  trust  the  plaintifL  Held,  that 
the  judge  was  right  in  nonsuiting  the  plaintiff :  for  the  words  were  not  actionable 
per  86,  and  the  damage  was  too  remote. 

Ward  V.  Weeks,  7  Bing.  211 ;  4  M.  &  P.  796. 
A  groom  in  a  passion  called  a  lady's-maid  "  a  whore."    A  lady,  hearing  the 
groom  had  said  so,  refused  to  afford  the  lady's-maid  her  customary  hospitality. 
Held,  that  no  action  lay,  for  the  groom  had  never  spoken  to  the  lady. 

Clarke  v.  Morgan,  38  L.  T.  354. 

Dixon  V.  ^ith,  5  H.  &  N.  450 ;  29  L.  J.  Ex.  125  ;  ante,  p.  362. 
G.  proposed  the  plaintiff  as  a  member  of  a  club.  The  defendant,  a  member, 
on  the  day  of  election  told  G.  that  the  plaintiff  was  leading  an  immoral  life.  G. 
nevertheless  voted  for  the  plaintiff.  There  was  no  evidence  that  the  defendant 
spoke  to  any  other,  member,  yet  the  plaintiff  was  blackballed.  Judgment  for  the 
defendant,  as  the  special  damage  was  not  the  result  of  the  words  proved  to  have 
been  spoken  by  the  defendant. 

WaUclin  v.  Johns,  7  Times  L.  R.  292. 

Argent  v.  Donigan,  8  Times  L.  R.  432. 
The  defendant  said  of  the  plaintiff,  a  veterinary  surgeon,  in  the  White  Lion 
public-house  at  Bamet,  "  He  does  not  know  Lis  business.'    No  one  then  in  the 
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public-house  ceased  to  employ  the  plaintiff  in  consequence  ;  but  some  others  did, 
to  whom  the  circumstance  was  reported.  Held^  that  the  defendant  was  not  liable 
for  the  loss  of  their  custom. 

Hirst  V.  Goodwin,  3  F.  &  F.  267. 

Rutherford  v.  Evans,  4  C.  &  P.  74. 

Tunnicliffe  v.  Moss,  3  C.  &  K.  83. 
The  plaintiff  was  governess  to  Mr.  L.'s  children ;  the  defendant  told  her  father 
that  she  had  had  a  child  by  Mr.  L. :  the  father  went  straight  to  Mr.  L.  and  told  him 
what  the  defendant  had  said.  Mr.  L.  thereupon  said  that  the  plaintiff  had  better 
not  return  to  her  duties,  for  although  he  knew  that  the  charge  was  perfectly  false, 
still  for  her  to  continue  to  attend  to  his  children  would  be  injurious  to  her  character 
and  unpleasant  to  them  both.  Held,  that  the  repetition  by  the  father  to  Mr.  L, 
and  his  dismissal  of  the  plaintifif,  were  both  the  natural  consequences  of  the  defen- 
dant's publication  to  the  father. 

Gilleti  V.  Bidlimnt,  7  L.  T.  (Old  S.)  490. 

Fvwles  V.  Bowen,  3  Tiff.  (30  N.  Y.  R)  20. 
H.  told  Mr.  Watkins,  that  the  plaintiff,  his  wife's  dressmaker,  was  a  woman  of 
immoral  character.  Mr.  Watkins  naturally  informed  his  wife  of  this  chaige,  and 
she  ceased  to  employ  the  plaintiff.  Held,  that  the  plaintiff's  loss  of  Mrs.  Watkins' 
custom  was  the  natui'al  and  necessary  consequence  of  the  defendant's  communi- 
cation to  Mr.  Watkins. 

Derry  v.  Handley,  16  L.  T.  263. 
The  defendant  uttered  a  slander  consisting  of  a  false  imputation  upon  the 
chastity  of  the  plaintiff  (an  unmarried  woman)  in  the  presence  of  her  mother. 
The  mother  repeated  it  to  the  plaintiff,  who  repeated  it  to  the  man  to 
whom  she  was  engaged  to  be  married,  and  he  broke  off  the  engagement  in 
consequence.  There  was  no  evidence  that  the  defendant  authorized  or  intended 
the  repetition  of  the  slander,  or  that  he  knew  of  the  plaintiff's  engagement. 
Held,  that  the  special  damage  was  too  remote,  and  that  therefore  no  action  lay. 
(This  decision  was  prior  to  the  Slander  of  Women  Act,  1891.) 

Speight  V.  Gosnay,  (C.  A.)  60  L.  J.  231 ;  66  J.  P.  601. 

EMin  V.  Little,  6  Times  L.  R.  366. 
A  police  magistrate  dismissed  a  trumped-up  charge  brought  by  the  plaintiff,  a 
policeman,  and  added :  "  I  am  bound  to  say,  in  reference  to  this  chaige  and  a 
similar  one  brought  from  the  same  spot  a  few  days  ago,  that  I  cannot  believe 
William  KendiUon  on  his  oath."  This  observation  was  duly  reported  to  the 
Commissioners  of  Police,  who  in  consequence  dismissed  the  plaintiff  from  the 
force.  Lord  Denman  held  that  the  dismissal  was  special  damage  for  which  the 
defendant  would  have  been  liable,  if  the  action  had  lain  at  all :  for  he  must  have 
known  that  such  a  remark  would  certainly  be  reported  to  the  commissioners,  and 
would  most  probably  cause  them  to  dismiss  the  plaintiff.     Nonsuit  on  the  ground 

of  privilege. 

Kendillon  v.  Maliby,  1  Car.  &  Marsh.  402. 
The  defendant,  a  passenger  on  board  a  steam-packet,  complained  to  the  captain 
that  the  plaintiff,  the  third  officer,  had  been  guilty  of  misconduct  towards  one  of 
the  lady  passengers.  On  the  arrival  of  the  vessel  at  Jamaica,  the  captain  reported 
this  charge  to  the  marine  superintendent  of  the  company  there,  who  reported  it  to 
the  directors  at  the  chief  office  of  the  company  in  London,  who  dismissed  the 
plaintiff  from  the  service  of  the  company.  The  plaintiff  sought  leave  to  issue  a 
writ  to  be  served  on  the  defendant,  who  resided  in  Jamaica.    None  of  the  above 
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cases  were  cited  to  the  Court  Leave  was  refused,  on  the  ground  tliat  the  case 
did  not  come  within  the  words  of  the  repealed  rule,  Order  XI.  r.  1 ;  but  Bram- 
well,  L.  J.,  intimated  that  in  his  opinion  the  alleged  special  damage  was  too  remote, 
differing  from  Denman,  J.,  in  the  Court  below. 

Bree  v.  Marescatac,  (C.  A.)  7  Q.  B.  D.  434  ;  60  L.  J.  Q.  B.  676 ;  29 

W.  R.  858 ;  44  L.  T.  644,  765. 

If  I  make  an  oral  statement  to  the  reporter  of  a  newspaper,  intending  and 

desiring  him  to  insert  the  substance  of  it  in  the  paper,  I  am  liable  for  all  the  con- 

ceqaences  of  its  appearing  in  print,  although  I  never  expressly  requested  the 

reporter  to  publish  it 

Bond  V.  Douglas,  7  C.  &  T.  626. 

R.  V.  Lovett,  9  C.  &  P.  462. 

Adams  v.  Kelly,  Ry.  &  Moo.  157. 

B.  V.  Cooper,  8  Q.  B.  533  ;  15  L.  J.  Q.  B.  206. 
But  if  I  write  you  a  private  letter  containing  a  libel  on  A.,  and  yon  make  a 
copy  of  it  which  you  send  to  a  newspaper  to  be  published  to  all  the  world,  with- 
out my  leave,  and  in  away  which  I  could  not  have  anticipated,  then  this  republica- 
tion is  your  own  unlawful  act,  for  the  consequences  of  which  you  alone  are  liable. 
I  must  pay  damages  only  for  the  publication  to  you. 

Per  Best,  C.J.,  5  Bing.  402,  405. 


The  damage  must  of  course  have  accrued  to  the  plaintiff*, 
and  not  to  some  one  else.  A  loss  which  has  resulted  to  A . 
in  consequence  of  the  defendant's  having  defamed  B.,  is 
too  remote  to  constitute  special  damage  in  any  action 
brought  by  B.  Whether  A.,  who  has  himself  suffered  the 
damage,  can  sue,  depends  upon  the  closeness  of  the  rela- 
tionship between  A.  and  B.  If  A.  is  B.'s  master,  A.  may 
perhaps  have  an  action  on  the  case  per  qttod  servitum  amisit 
If  A.  is  B.'s  husband,  then  it  is  clear  law  that  the  husband 
may  sue  for  any  special  damage  which  has  accrued  to  him 
through  the  defamation  of  his  wife.  {Poat,  p.  415.)  But  a 
wife  cannot  recover  for  any  special  damage  which  words 
spoken  of  her  have  inflicted  on  her  husband.  (Harwoal 
et  ux.  V.  Hardwick  et  ux.,  (1668)  2  Keble,  387.) 

This  rule  pressed  very  harshly  upon  married  women ;  for  before 
the  Married  Women's  Property  Act  there  was  hardly  any  special 
damage  which  they  could  suffer.  Their  earnings  were  their  hus- 
bands' ;  so  was  their  time.  Lord  Wensleydale,  in  Lynch  v.  Knight 
and  wife,  9  H.  L.  C.  597,  even  doubted  if  loss  of  coTtaortium  of  her 
husband  was  such  special  damage  as  would  sustain  an  action  of 
slander  by  a  wife.     Loss  of  the  society  of  her  friends  and  neighbours 


382  DAMAGEiS. 

clearly  is  not.  The  only  special  damage,  in  fact,  which  a  married 
woman  living  with  her  husband  could  set  up  was  loss  of  hospitality. 
And,  even  in  conceding  her  this,  the  judges  seem  to  be  straining  the 
law,  for  her  husband  was  bound  to  maintain  her :  so  that  such 
gratuitous  entertainment  was  really  a  saving  to  the  husband's 
pocket.  But  in  Davua  v.  Solomon,  L.  R  7  Q.  B.  112 ;  41  L.  J. 
Q.  B.  10;  20  W.  R  167;  25  L.  T.  799,  the  judges  declined  to 
scrutinize  too  nicely  into  such  matters;  and  no  doubt  the  loss  is 
really  the  wife's.  Her  friends  would  supply  her  with  better  and 
other  food  than  that  which  the  law  compels  her  husband  to  afford 
her.  The  operation  of  the  Mamed  Women's  Property  Acts,  and  the 
Slander  of  Women  Act,  1891,  has  lessened  the  hardship.  In  some 
cases  the  difficulty  might  perhaps  have  been  obviated,  had  the 
husband  sued  alone.  (See  Coleman  et  ux,  v.  Harcourt,  1  Lev.  140; 
post,  p.  419.) 

Ulustrationa. 

A  brother  cannot  sue  for  alander  of  his  sister. 

Svhbaiyar  v.  KrUinaiyar  and  another,  I.  L.  R.,  1  Madras,  383. 
Nor  a  son  for  slander  of  his  deceased  father. 

Luchumsey  Roxcji  v.  Hurbun  Nursey  and  others,  I.  L.  R.,  5  Bom.  580. 
If  one  partner  be  libelled,  he  cannot  recover  for  any  special  damage  which  has 
occurred  to  the  6rm. 

Solomons  and  others  v.  Medex^  1  Stark.  191. 

Robinson  v.  Marchant^  7  Q.  B.  918  ;  15  L.  J.  Q.  B.  134  ;  10  Jur.  15a 
Similarly,  if  the  firm  be  libelled  as  a  body,  they  cannot  jointly  recover  for  any 
private  injury  to  a  single  partner ;   though  that  partner  may  now  recover  his 
individual  damages  in  the  same  action. 

Haythom  v.  Lawson,  3  C.  &  P.  196. 

Le  Fanu  v.  Malcdmson,  1  H.  L.  C.  637  ;  8  Ir.  L.  R.  418  ;  13  L.  T. 

(0.  S.)  61. 

Where  words  actionable  fer  se  were  spoken  of  a  married  woman,  she  was 

allowed  to  recover  only  20s,  damages  ;  all  the  special  damage  which  she  proved 

at  the  trial  was  held  to  have  accrued  to  her  husband,  and  not  to  her :  he  ought, 

therefore,  to  have  sued  for  it  in  a  separate  action. 

Dengate  and  wife  v.  Gardiner,  4  M.  &  W.  5  ;  2  Jur.  470. 
Saville  et  ux,  v.  Sweeny,  4  B.  &  Ad.  614  ;  1  N.  &  M.  254. 
And  other  cases,  pod,  p.  419. 
A  declaration  by  husband  and  wife  alleged  that  the  defendant  falsely  and  mali- 
ciously spoke  certain  words  of  the  wife  imputing  incontinence  to  her,  whereby 
she  lost  ^e  society  of  her  neighbours,  and  became  ill  and  unable  to  attend  to  her 
necessary  affairs  and  business,  and  her  husband  incurred  expense  in  curing  her, 
and  lost  the  society  and  assistance  of  his  wife  in  his  domestic  affairs.    HeU  that 
the  declaration  disclosed  no  cause  of  action. 

Allsop  and  wife  v.  Allsop,  5  H.  &  N.  534 ;  29  L.  J.  Ex.  315 ;  6  Jar. 

N.  S.  433  ;  8  W.  R.  449  ;  36  L.  T.  (0.  S.)  290. 
Approved  in  Lynch  v.  Knight  and  wife,  9  H.  L.  C.  677. 


CHAPTER    XIII. 

INJUNCTIONS. 

Injunctions  granted  in  actions  of  defamation  are  of  three 
kinds : — 

I.  Injunctions  granted  to  restrain  or  prevent  such 
libels  as  are,  or  if  published  will  be,  contempts 
of  court. 
II.  Injunctions  granted  after  verdict,  or  at  the  final 
hearing. 
III.  Injunctions  granted  on  an  interlocutory  application 
before  or  without  any  verdict. 


I.  Injunctions  to  restrain  or  prevent  Contempt  of  Court 

A  libel  is  a  contempt  of  court,  which 

(a)  Scandalises  the  court  itself; 

(b)  Abuses  the  parties  to  any  action  before  the  court ; 

(c)  Prejudices  mankind  against  either  party  before  the 

case  is  heard. 

Such  Ubels  the  court  has  a  clear  and  undoubted  juris- 
diction to  restrain.  "Nothing  is  more  incumbent  upon 
courts  of  justice,  than  to  preserve  their  proceedings  from 
being  misrepresented ;  nor  is  there  anything  of  more  per- 
nicious consequence,  than  to  prejudice  the  minds  of  the 
public  against  persons  concerned  as  parties  in  causes,  before 
the  cause  is  finally  heard."  (Per  Lord  Hardwicke,  L.C., 
in  Roach  v.  Garvan,  Re  Read  and  HuggonsoUy  2  Atk.  469  ; 
2  Dick.  794.)  The  court,  therefore,  will  grant  an  injunc- 
tion to  restrain  the  publication  of  any  Ubels,  the  evident 
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result  of  which  would  be  to  affect  the  administration  of 
justice,  whether  the  writer  intended  that  result  or  no. 
(Per  Lord  Romilly,  M.R.,  in  Daw  v.  Eley,  L.  R.  7  Eq.  49 ; 
38  L.  J.  Ch.  113.)  Such  an  injunction  must  be  applied  for 
promptly ;  and  it  will  not  be  granted  if  the  applicant  has 
himself  entered  into  a  controversy  on  the  matter  in  the 
public  press.     (Ibid.) 

IlluatrcUions. 

Wliile  the  evidence  in  a  Chancery  suit  was  being  taken  before  the  examineri 
the  plaintiff  caused  the  following  advertisement  to  be  inserted  in  the  Times  : — 
'*To  the  share  and  debenture  holders  of  the  West  Hartlepool  Harbour  and 
Railway  Company  : — I  have  just  published  a  reply  to  the  proceedings  of  a  meet- 
ing of  proprietors,  held  at  West  Hartlepool  on  the  28th  June  last,  which  may 

be  had  of  King,  Parliament  Street,  and  all  booksellers    B.  Coleman, Street, 

London."  The  pamphlet  was  fuU  of  abuse  of  the  chairman  of  the  defendant  com- 
pany, and  also  gave  a  digest  of  the  plaintiff's  evidence  before  the  examiner,  &c  Vice- 
ChanceUor  Wood  granted  an  injunction  ^  to  restrain  the  plaintiff,  his  solicitors, 
servants,  agents,  and  workmen  from  publishing  so  much  of  the  pamphlet  (stating 
the  objectionable  passages),  and  from  publishing  or  offering  for  sale,  during  the 
progress  of  this  suit,  any  book  or  pamphlet  containing  statements  of  the  proceed- 
ings in  this  suit ;  and  also  from  making  public  any  of  such  proceedings  otherwise 
than  in  the  due  course  of  the  prosecution  of  this  suit  until  the  hearing  of  this 
cause,  or  until  the  further  order  of  this  Court" 

Coleman  v.  JFest  Hartlepool  Harbour  and  Rail.  Co,y  8  W.  R.  734 ;  2 
L.  T.  766. 

One  of  the  defendants  in  an  action,  who  was  a  Nonconformist  minister,  circu- 
lated a  handbill  through  the  town  in  the  following  words : — 

"  Chancery  Suit 
'*  Congregational  Church,  Heme  Bay. 

**  On  Sunday  morning,  June  25th,  the  Bev.  Thomas  Blandford  will  preach  a 
sermon  with  special  reference  to  the  trial  in  which  the  town  is  so  deeply  in- 
terested, and  which  is  fixed  for  the  27th  and  foUowing  days. 

"  Divine  service  to  commence  at  11  o'clock." 

About  forty  inhabitants  of  Heme  Bay  were  to  be  examined  as  witnesses  at  the 
trial  Bacon,  V.-C,  on  Saturday,  the  24th,  granted  an  injunction  to  restrain 
Blandford  from  preaching  any  sermon  or  delivering  any  address  with  special  or 
other  reference  to  the  trial,  and  from  issuing  these  handbills,  or  being  in  any  way 
instrumental  in  the  publication  or  distribution  of  these  or  any  other  like  handbills 
or  notices,  and  from  otherwise  prejudicing  or  interfering  with  the  trial  of  tbe 
action  or  the  persons  to  be  examined  as  witnesses  therein. 

Mackett  v.  Commissioners  of  Heme  Bay,  24  W.  R.  845. 

The  defendant,  on  receiving  a  statement  of  claim  charging  him  with  fraud, 
wrote  an  angry  letter  to  the  plaintiff,  a  clergyman,  threatening  to  have  a  few 
thousand  copies  printed,  with  the  defendant's  own  remarks  thereon,  and  copies  of 
the  defendant's  letters,  and  distributed  amongst  all  the  clergy,  ^'addressed  from  the 
Clergy  List."    Fry,  J.,  granted  an  injunction  to  restrain  the  threatened  publica- 
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tion,  as  being  both  a  libel  on  the  plaintiff  as  plaintiff,  and  also  as  tending  to 
prejadice  the  fair  trial  of  the  action. 

Kitcat  V.  Skarf,  52  L.  J.  Ch.  134  ;  31  W.  R  227  ;  48  L.  T.  64. 
The  plaintiffs  and  the  defendant  were  ship  brokers  ;  the  plaintiffs  deliyered  a 
statement  of  claim  charging  the  defendant  with  unfair  and  improper  conduct  in 
his  business,  and  before  any  defence  was  delivered  circulated  copies  among  the 
business  connections  of  both  parties.  Malins,  V.-C,  held  that  the  plaintiffs  had 
committed  a  contempt  of  court,  and  must  pay  the  costs  of  a  motion  to  commit 
them  ;  he  also  granted  an  injunction  to  restrain  the  plaintiffs  from  publishing  or 
drcnlating  copies  of  the  statement  of  claim  in  the  action.. 

Bowdm  and  (mother  v.  Russell^  46  L.  J.  Ch.  414 ;  36  L.  T.  177. 


Closely  akin  to  the  power  of  restraining  contempts  of 
court,  is  the  power  which  all  superior  courts  undoubtedly 
possess  of  forbidding  for  a  time  reports  of  or  comments 
on  their  own  proceedings,  whenever  the  presiding  judge 
considers  that  such  pubUcation  will  prejudice  future 
proceedings. 

lU/iistrations. 

On  the  trial  of  Thistlewood  and  others  for  treason,  in  1820,  Abbott,  C.J., 
announced  in  open  Court  that  he  prohibited  the  publication  of  any  of  the  pro- 
ceedings until  the  trial  of  all  the  prisoners  should  be  concluded.  In  spite  of  this 
prohibition,  the  Observer  published  a  report  of  the  trial  of  the  first  two  prisoners 
tried.  The  proprietor  of  the  Observer  was  summoned  for  the  contempt,  and,  fail- 
ing to  appear,  was  fined  £500. 

R.  V.  Cement,  4  B.  &  Aid.  218  ;  11  Price,  68. 
Where  one  of  two  prisoners  charged  with  murder  confessed  before  his  trial,  and 
by  his  confession  seriously  implicated  the  other,  the  Court  of  Session  prohibited 
the  Edinburgh  Evening  Gourant  from  publishing  the  confession,  lest  it  should  pre- 
judice the  fair  trial  of  the  other  prisoner. 

Bell's  Notes,  165. 

See  abo  Emond's  Case  (Dec.  7th,  1829),  Shaw,  229. 

Fleming  cmd  others  y.  Newton^  1  H.  L.  C.  363  ;  6  Bell's  App.  175. 

BiddeU  v.  CPydesdale  Horse  Society,  12  Court  of  Session  Cases  (4th 
Series),  976. 
Where  several  prisoners  were  to  be  tried  at  one  session  for  similar  acts  of 
sedition,  and  on  the  trial  of  the  first  one  the  jury  disagreed,  and  the  DuUin 
Evening  Post  severely  attacked  the  jury  for  not  convicting  him,  the  Dublin  Assize 
Court  made  an  order  prohibiting  edl  comments  in  any  newspaper  upon  the  pro- 
ceedings of  the  session  till  all  the  prisoners  had  been  tried,  considering  that  such 
comments  were  calculated  to  excite  feelings  of  hostility  towards  the  prisoners 
about  to  be  tried. 

B.  v.  ODogherty,  5  Cox,  C.  C.  348. 
The  House  of  Lords,  when  sitting  as  a  Court  of  Law,  claimed  for  many  years 
the  right  to  appoint  one  printer  to  publish  their  proceedings,  and  to  order  that  no 
other 'person  should  presume  to  publish  the  same,  even  after  the  case  was  at  an 

O.L.S.  C  C 
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end.  So,  in  the  case  of  an  impeachment,  Lord  Enkine,  L.C.,  held,  after  great 
hesitation,  that  such  an  order  must  be  enforced  by  injunction ;  thus  apparently 
admitting  that  one  chamber  of  the  Legislature  had  the  power  to  create  a  monopolj. 
Such  a  dedsion  would  not  be  upheld  in  the  present  day. 

Oumey  v.  Longman^  (1807)  13  Vesey,  493. 

And  see  Millar  v.  Tayhr,  (1769)  4  Burr.  2303—2417. 

Manby  v.  Owen,  (1755)  cited  in  4  Burr.  2329,  2404. 

Eopar  V.  Streater,  Skin.  234 ;  1  Mod.  217. 

The  Stationers  v.  Patentees  of  RolU^s  Abridgrnentf  Carter,  89. 

Butterworth  v.  Eobinson,  5  Ves.  709. 


II.  Injunctions  granted  after  Verdict  or  at  the  Final 

Hearing. 

After  a  verdict  in  his  favour,  the  plaintiff  often  applies  to 
the  judge  at  the  trial  to  grant  an  injunction  to  restrain  any 
further  publication  of  what  a  jury  has  found  to  be  an 
actionable  libel  or  slander.  He  is  entitled  to  claim  protec- 
tion in  the  future  as  well  bb  damages  for  the  injury  done 
him  in  the  past.  And  if  the  judge  sees  reason  to  appre- 
hend any  repetition  of  the  publication  which  would  be 
injurious  to  the  plaintiff,  he  will  grant  the  injunction.  So, 
if  the  action  be  tried  by  a  judge  without  a  jury,  and  the 
judge  decides  in  favour  of  the  plaintiff,  he  will  on  the  same 
principle  grant  an  injunction  in  addition  to  or  in  lieu  of, 
damages.  But  in  either  case,  jury  or  no  jury,  the  plaintiff 
will  not  be  entitled  to  any  injunction,  until  he  has  estab- 
lished a  complete  cause  of  action.  "  Damages  and  injunc- 
tion are  merely  two  different  forms  of  remedy  against  the 
same  wrong,  and  the  facts  which  must  be  proved  in  order 
to  entitle  a  plaintiff  to  the  first  of  these  remedies  are  equaUy 
necessary  in  the  case  of  the  second."  (Per  Lord  Watson, 
in  White  v.  Mellin,  (1895)  A.  C,  at  p.  167.)  Hence,  when- 
ever special  damage  is  an  essential  part  of  the  cause  of 
action  (as  it  is  in  all  cases  of  trade-libel  and  slander  of  title), 
special  damage  must  be  proved  before  the  plaintiff  can 
obtain  either  damages  or  an  injunction. 

It  is  true  that  in  Thomas  v.  WilliaTus,  14  Ch.  D.  864;  49  L.  J. 
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Ch.   605,  Fry,  J.,  decided  the  contrary.     That  was  an  action  for 

slander  of  goods  or  trade  libel,  in  which  it  was  clearly  necessary  for 

the  plaintiff  to  prove  special  damage  before  he  could  recover  any 

damages  at  common  law.    Yet  the  learned  judge  held  that  in  order 

to  obtain  an  injunction  it  was  not  necessary  for  the  plaintiff  to  prove 

any  actual  damage,  provided  it  was  clear  from  the  nature  of  the 

words  themselves  that  they  must  necessarily  injure  the  plaintiff's 

business,  if  their  repetition  was  not  restrained.     He  relied  in  support 

of  this  opinion  on  a  passs^e  in  the  judgment  of  Malins,  V.-C,  in 

Thorley'a  Cattle  Food  Co.  v.  Masaam,  14  Ch.  D.  at  p.  774;  not 

noticing  that  in  that  case  the  words  were  a  libel  on  the  plaintiffs  in 

the  way  of  their  trade,  and  so  actionable  per  se.    (See  the  judgments 

of  the  Court  of  Appeal,  14  Ch.  D.  at  pp.  782,  788,  784.)     The  Court 

of  Appeal  in  Dicks  v.  Brooks,  15  Ch.  D.  22;  49  L.  J.  Ck  812, 

followed  a  different  rule.     There  the  words  complained  of  were  no 

libel  on  the  plaintiff  personally ;  they  in  no  way  reflected  on  his 

character,  or  impaired  his  reputation.    Hence  proof  of  special  damage 

was  essential  to  establish  a  cause  of  action;  and  no  such  evidence 

being  forthcoming  the  Court  refused  to  give  the  plaintiff  either 

damages  or  an  injunction,  and  made  him  pay  the  costs  of  the  action. 

And  the  decision  in  TlwTnxis  v.  WUliama  is  now  clearly  overruled. 

For  precisely  the  same  point  was  raised  in  White  v.  Mellin,  in  the 

House  of  Lords,  (1895)  A.  C.  154 ;  64  L.  J.  Ch.  308 ;  43  W.  R  353 ; 

72  L.  T.  334;  Thomas  v.  WUliama  was  cited  and  discussed  by 

counsel  on  both  sides;  and  the  House  of  Lords  decided  that  ''if 

special  dams^e  was  necessary  to  the  maintenance  of  the  action,  and 

special  damage  was  not  shown,  a  tort  in  the  eye  of  the  law  would 

not  be  disclosed,  and  no  injunction  would  be  granted."     (Per  Lord 

Herschell,  L.C.,  at  p.  163.) 

Illvstrationa. 

The  plaintiff  and  ihe  defendant  were  rival  railway  signal  manu&ctureis.  They 
both  invented  practically  the  same  improvement ;  but  the  defendant  was  the  first  to 
patent  it  The  plaintiff  subsequently  petitioned  for  a  patent,  but  was  refused  as  being 
too  late.  Thereupon  the  defendant  published  an  advertisement  announcing  that 
**  Sazby's  application  was  cancelled  by  the  Crown  on  the  ground  of  piracy  from 
Easterbrook."  The  plaintiff  claimed  damages  j£l,00O,  and  an  injunction  to  restrain 
the  defendant  from  publishing  libels  against  the  plaintiff  of  the  like  nature  and 
description.  The  juiy  awarded  forty  shillings  damages,  and  Lord  Coleridge,  C. J., 
granted  a  perpetual  injunction.  The  Divisional  Court  decided  that  he  had  full 
power  80  to  do. 

Saxby  v.  EaOerbrook,  3  C.  P.  D.  339  ;  27  W.  R.  188. 

Joseph  and  Josiah  Thorley  were  each  entitled  to  manufacture  *'  Thorle/s  Food 
for  Cattle,"  both  possessed  the  secret  of  its  composition,  and  manufactured  the 

C  C  2 
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same  article.  Yet  the  executoxs  of  Joseph  advertised  that  they  "  alone  poaseawd 
the  secret  for  compounding  that  famous  condiment/'  and  that  Josiah  and  ilie 
company  whose  manager  he  was,  were  ''  seeking  to  foist  upon  the  public  an  artida 
which  they  pretend  is  the  same  as  that  manufactured  by  the  late  Joseph  Thorley." 
Malins,  V.-C,  refused  to  grant  an  ixg  unction  on  an  interlocutoiy  application ; 
but  granted  it  at  the  final  hearing,  and  his  decision  was  upheld  by  the  Court  of 
AppeaL 

Tharleifs  CaUle  Food  Co.  y.  Moisam  (interlocutoryX  6  Ch.  D.  582  ;  46 
L.  J.  Ch.  713. 

(Before  Malins,  V.-C.)  14  Ch.  D.  763  ;  28  W.  R  295  ;  41  L.  T.  642. 

(C.  A.)  14  Ch.  D.  781 ;  28  W.  R.  966  ;  42  L.  T.  861. 

And  see  Jame$  y.  James,  L.  R.  13  Eq.  421  ;  41  L.  J.  Ch.  253  ;  26 
L.  T.  568. 
Mr.  Qandy  owned  two  patents  for  manufacturing  cotton  belting  ;  the  plaintilfs 
were  formerly  his  agents.  An  injunction  was  granted  by  Pearson,  J.,  in  1883;  to 
restrain  the  plaintiffs  from  selling  the  belting  of  other  manufacturers  as  that  of 
Oandy.  Subsequently  Gaudy  inserted  an  adyertisement  in  the  British  T^uda 
Jimmalf  complaining  that  unprincipled  persons  were  imitating  his  belting,  and 
misleading  the  public,  stating  that  the  aboye  injunction  had  been  granted,  and  that 
he  had  reason  to  belieye  that  the  plaintiffs  still  continued  to  sell  a  large  quantity 
of  other  belting  as  his.  North,  J.,  granted  an  injunction  with  costs  against  both 
Gandy  and  the  publisher  of  the  Britith  Trade  Journal,  and  also  ordered  Qandy  to 
pay  £500  damagea 

Kerr  v.  Gandy,  3  Times  L.  R.  75. 
Where  the  plaintiff  in  a  trade-mark  case  failed  on  all  points  but  one,  and  after- 
wards published  a  '*  caution  ^  to  the  trade,  which  stated  the  effect  of  the  judg- 
ment so  far  as  it  was  in  his  fayour,  but  omitted  all  allusion  to  the  parts  of  the 
judgment  in  the  defendant's  fayour.  North,  J.,  held  the  report  unfair,  and  granted 
an  injunction  restraining  its  circulation,  with  £b  damages  and  costs. 

Hayward  d:  Co.  y.  Haytoard  d:  Sons,  34  Ch.  D.  198  ;  56  L.  J.  Ch.  287 
35  W.  R.  392  ;  56  L.  T.  729. 
The  defendants  issued  a  circular  to  the  secretaries  of  all  co-operatiye  societies, 
urging  them  not  to  purchase  goods  from  the  plaintiffs  and  to  do  all  they  could  to 
discourage  others  from  dealing  with  them.    Held,  that  this  was  a  trade-libel,  and 
should  be  restrained  by  injunction. 

Pink  y.  Federation  of  Trades  Unions,  67  L.  T.  258. 

Jettkinson  y.  Nield,  8  Times  L.  R.  540. 


III.  Injunctions  granted  on  an  Interlocutory  Application 

before  or  without  any  Verdict. 

The  court  has  also  power  to  grant  an  interim  injunction 
in  cases  of  libel  and  slander.  {Bonnard  v.  Perrymanj 
(1891)  2  Ch.  269 ;  60  L.  J.  Ch.  617  ;  39  W.  R.  435  ;  65 
L.  T.  506 ;  Hermann  Loog  v.  Bean,  26  Ch.  D.  306 ;   53 
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Ti.  J.  Ch.  1128  ;  32  W.  R  994 ;  51  L.  T.  442.)  And  this 
jurisdiction  is  not  confined  to  words  affecting  a  trade  or 
business.  (Monson  v.  Tussauds,  Limited,  (1894)  1  Q.  B. 
671 ;  63  L.  J.  Q.  B.  454 ;  70  L.  T.  335.)  But  this  juris- 
diction is  "  of  a  delicate  nature  ;  it  ought  only  to  be 
exercised  in  the  clearest  cases."  (Per  Lord  Esher,  M.R., 
in  Coulson  v.  CoulsoUy  3  Times  L.  R.  846 ;  approved  by 
Lopes  and  Davey,  L.J  J.,  in  Monson  v.  TussaudSy  Limited^ 
suprd,)  Thus,  the  court  ought  not  to  interfere  by  way  of 
injunction  on  an  interlocutory  application  : 

(i)  Unless  the  words  are  so  clearly  libellous,  that  if  a  jury 
found  them  not  to  be  libellous,  the  Court  of  Appeal  would 
set  the  verdict  aside  as  unreasonable.  (  Coulson  v.  Coulson ; 
and  Bonnard  v.  Perrymany  suprd.) 

(ii)  If  the  words  are  such  that  a  jury  might  properly  find 
them  to  be  a  fair  comment  on  a  matter  of  public  interest. 
{Armstrong  and  others  v.  Armit  and  others,  2  Times  L.  R. 
887.) 

(iii)  If  the  words  are  such  that  a  jury  might  properly 
find  them  to  be  a  fair  and  accurate  report  of  a  judicial  pro- 
ceeding. ( Champion  &  Co.,  Limited  v.  Birmingham  Vinegar 
Brewery  Co.,  Limited,  10  Times  L.  R.  164.) 

(iv)  If  the  occasion  of  publication  be  privileged;  the 
court  wiU  not  (except,  perhaps,  in  the  plainest  cases)  try 
the  issue  of  malice  or  no  malice  on  affidavit.  {Quartz  Hill 
Gold  Mining  Co.  v.  Beall,  (C.  A.)  20  Ch.  D.  501  ;  51  L.  J. 
Ch.  874;  30  W.  R.  583;  46  L.  T.  746.) 

(v)  Where  the  defendant  has  pleaded  or  intends  to  plead 
a  justification,  unless  the  court  is  satisfied  that  there  is  no 
reasonable  prospect  that  the  defendant  will  succeed  at  the 
trial  in  proving  his  words  true.  {Bonnard  v.  Perrynum, 
suprd.) 

(vi)  Unless  there  is  some  evidence  that  the  defendant 
intends  to  continue  the  circulation  of  the  words  complained 
of.  (Per  Jessel,  M.R.,  in  20  Ch.  D.,  at  pp.  508,  509  ;  and 
see  Stannard  v.  Vestry  of  St.  Giles,  20  Ch.  D.,  at  p.  195  ; 
51  L.  J.  Ch.  629 ;  30  W.  R.  693 ;  46  L.  T.  243.) 
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(vii)  Unless  it  be  established  that  irreparable  or  very 
serious  injury  wUl  in  aU  probability  result  to  the  plainti^ 
if  the  circulation  of  the  libellous  statements  be  allowed  to 
continue.  {Mogul  Steamship  Co.  v.  M^Cfregor,  Goto  d  Co.j 
15  Q.  B.  D.  476  ;  54  L.  J.  Q.  B.  540 ;  Salomons  v.  Knight, 
(1891)  2  Ch.  294  ;  60  L.  J.  Ch.  743 ;  39  W.  R  506  ;  64 
L.  T.  589.)  "  If  the  injury  done  to  the  plaintiff  can  be 
fully  compensated  for  in  damages^  the  court  ought  not  to 
interfere  by  an  interim  injunction  to  restrain  the  publication 
of  the  libel  until  the  trial  of  the  action."  (Per  Mathew,  J., 
in    Monson   v.    Tussavds,   Limited,  (1894)    1    Q.    B.,   at 

p.  677.) 

(viii)  Where  the  plaintiff  has  by  delaying  the  proceeding 
or  by  other  conduct  disentitled  himself  to  such  relief. 
{Monson  v.  Tussauds^  Limited,  (1894)  1  Q.  B.  671.)  An 
interim  injunction  must  always  be  applied  for  promptly. 

The  law  is  the  same  in  Ireland.  {Punch  v.  Boyd  and 
others,  16  L.  R.  Ir.  476.  The  decision  in  Hammersmith 
Skating  Rink  Co.  v.  Dublin  Skating  Rink  Co.,  10  Ir.  R.  Eq, 
235,  is  no  longer  followed.) 

"  Prior  to  the  Common  Law  Procedure  Act,  1 854,  no  Court  could 
grant  any  injunction  in  a  case  of  libel.  The  Court  of  Chancery 
could  grant  no  injunction  in  such  a  case,  because  it  could  not  try  a 
libeL  Neither  could  Courts  of  Common  Law  until  the  Common 
Law  Procedure  Act  of  1854,  because  they  had  no  power  to  grant 
injunctions.  Whether  they  had  power  to  grant  an  interlocutory 
injunction  after  1854  I  think  doubtful.  As  a  matter  of  practice 
they  never  did.  The  Judicature  Act  of  1873,  s.  25,  sub-s.  8,  confers 
a  larger  jurisdiction  to  grant  injunctions  than  existed  before.  It 
says,  'A  mandamus  or  an  injunction  may  be  granted,  or  a  receiver 
appointed  by  an  interlocutory  order  of  the  Court  in  all  cases  in 
which  it  shall  appear  to  the  Court  to  be  just  or  convenient  that 
such  order  should  be  made.'"  (Per  Lopes,  L.J.,  in  Monson  v. 
TussaudSy  Limited,  suprd.)  It  is  under  this  section  that  orders 
now  are  made,  sections  79  and  82  of  the  Common  Law  Procedure 
Act,  1854,  being  repealed  by  the  Statute  Law  Revision  Act,  1883 
(46  &  47  Vict  c.  49). 
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lUustrationa, 

Where  a  circular  was  sent  by  one  shareholder  to  his  brother-shareholders,  con- 
taining statements  as  to  the  financial  position  of  the  company  which  were  not 
poeitively  proved  to  be  untrue,  and  inviting  all  the  shareholders  to  take  some 
joint  action  with  reference  to  the  company,  it  was  held  that  though  the  Court  had 
juiisdiction  to  grant  an  interlocutory  injunction  restraining  the  publication,  yet 
it  would  not  do  so  when  the  circular  was,  as  here,  prvmd  fade  a  privileged  com- 
munication. 

QvuirU  Hill  Gold  Mining  Co.  v.  BeaU,  (C.  A.)  20  Ch.  D.  501 ;  61  L.  J. 
Ch.  874 ;  30  W.  B.  583 ;  46  L.  T.  746. 
A  member  of  a  friendly  society  issued  to  persons  not  members  of  the  society 
circulars  containing  inaccurate  statements  as  to  the  financial  condition  of  the 
society.  Kay,  J.,  on  motion,  granted  an  injunction  to  restrain  ''the  further 
isnning  of  this  circular,  or  any  other  cvrcular  or  letter  containing  false  or  inaccwate 
repretenUUione  as  to  the  credit  or  financial  condition  of  tKe  said  society." 

Hill  V.  HaH  Davies,  21  Ch.  D.  798  ;  51  L.  J.  Ch.  845  ;  31  W.  R  22. 
In  a  subsequent  case,  Cotton,  L.J.,  questioned  the  power  of  the  learned  judge  to 
insert  in  his  order  the  words  printed  above  in  italics. 

Liverpool  Household  Stores  v.  Smith,  37  Ch.  D.  at  p.  182. 
The  plaintiff  dismissed  one  of  his  managers,  the  defendant,  from  his  employ, 
who  thereupon  went  about  among  the  plaintiff's  customers,  making  oral  state- 
ments reflecting  on  the  solvency  of  the  plaintiff,  and  advised  some  of  them  not  to 
pay  the  plaintiff  for  machines  which  had  been  supplied  through  himself.  The 
plaintiff  brought  an  action  to  restrain  the  defendant  from  making  statements  to 
the  customers  or  any  other  person  or  persons  that  the  plaintiff  was  about  to  stop 
payment,  or  was  in  difficulties  or  insolvent,  and  from  in  any  manner  slandering 
the  plaintiff  or  injuring  his  reputation  or  business.  No  special  damage  was 
proved  ;  but  it  was  held  both  by  Pearson,  J.,  and  the  Court  of  Appeal,  that  the 
Court  has  jurisdiction  to  restrain  a  person  from  making  slanderous  statements 
calculated  to  iigure  the  business  of  another  person,  and  that  this  jurisdiction 
extends  to  oral  as  well  as  written  statements,  though  it  requires  to  be  exercised 
with  great  caution  as  regards  oral  statements,  and  that  in  the  present  case  an 
injunction  ought  to  be  granted. 

Hermann  Loog  v.  Bean,  (C.  A.)  26  Ch.  D.  306 ;  53  L.  J.  Ch.  1128  ;  32 
W.  R.  994 ;  51  L.  T.  442  ;  48  J.  P.  708. 
The  coopers  of  Cork  and  Limerick,  who  made  butter-firkins  by  hand,  were 
much  annoyed  at  the  plaintiff's  starting  a  manufactory  near  Limerick  for  making 
similar  firkins  by  machinery ;  and  they  induced  the  butter  merchants  of  Limerick 
to  print  and  widely  distribute  a  *'  Notice  to  Farmers  "  stating  that  they  would  not 
purchase  any  butter  packed  in  machine-made  firkins,  as  they  found  them  ''  to  be 
most  injurious  to  the  keeping  qualities  of  butter,''  to  the  great  injury  of  the  plain- 
tiff's business.  The  Queen's  Bench  Division  in  Ireland  granted  an  injunction  to 
xestraan  the  publication  of  this  notice. 

Punch  V.  Boyd  and  others,  16  L.  R.  Ir.  476. 
A  newspaper  article,  commenting  on  recent  alleged  irregularities  in  the  Ord- 
nance Department  of  the  War  Office,  whereby  defective  guns,  &c  had  been 
supplied  to  the  nation  and  accepted  without  sufficient  trial,  asserted  that  the 
plahitiffB,  a  gun-manuihcturing  company,  had  obtained  contracts  from  Government 
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officials  by  corrupt  means.  The  plaintiffis  brought  an  action  for  damages,  aad  also 
applied  for  aii  injunction  to  restrain  the  editor  and  printer  of  the  paper  from 
further  publishing  libellous  matter  of  the  plaintiffs  pending  the  action.  The 
Court  (Lord  Coleridge,  C.J.,  and  Denman,  J.),  refused  the  application,  as  the 
subject-matter  of  the  article  was  clearly  one  of  great  public  interest^  and  the  com- 
ments thereon  were  not  proved  to  be  jnaldfide. 

ArmMrong  and  others  v.  Armit  and  others,  2  Times  L.  R.  887. 

The  firm  of  William  Coulson  &  Sons  became  bankrupt,  and  the  plaintiff  pur- 
chased their  bufliness,  goodwill,  and  the  right  to  use  the  name  of  the  firm.  Three 
months  afterwards  the  defendants  (another  firm  with  a  similar  name)  issued  a 
circular  in  these  terms  :  ''James  Coulson  &  Co.  beg  to  state  that  their  establish- 
ment is  not  in  any  way  connected  with  the  firm  of  William  Coulson  &  Sons,  now 
in  bankruptcy."  The  Court  of  Appeal  dissolved  an  interim  injunction  which  had 
been  granted  by  the  Divisional  Court.  [The  judgment  of  the  Master  of  the  Rolls 
in  this  case  is  especially  valuable.] 

Coulson  V.  Coulson,  3  Times  L.  R.  846. 

The  defendant  having  published  a  document  containing  charges  of  firaad, 
perjury  and  conspiracy  against  the  plaintiff,  the  plaintiff  brought  an  action  for 
libel,  and  recovered  judgment  for  £1,000  damages,  of  no  part  of  which  could  he 
obtain  payment.  The  defendant  continued  to  publish  documents  repeating  the 
same  charges,  and  the  plaintiff  brought  a  second  action  claiming  an  injunctioiL 
and  damages.  Held,  by  North,  J.,  and  by  the  Court  of  Appecd,  that  though  the 
Court  had  jurisdiction  to  grant  an  interlocutory  injunction  to  restrain  further 
publication  of  the  libel,  there  was  in  this  case  no  reason  to  apprehend  any  such 
danger  of  injury  to  the  plaintiff  in  person  or  property  as  to  make  it  right  to  grant 
one. 

Salomons  v.  Knight,  (1891)  2  Ch.  294  ;  60  L.  J.  Ch.  743 ;  39  W.  R. 
606  ;  64  L.  T.  689. 

Subsequently  no  proper  defence  being  pleaded  the  plaintiff  obtained  a  final 
judgment  for  an  injunction,  with  costs. 
S.  C.  8  Times  L.  R  473. 

The  General  Medical  CouncU,  under  section  29  of  the  Medical  Act  of  1858 
ordered  the  name  of  Allinson  to  be  erased  from  the  register  of  recognized  medical 
practitioners,  and  published  the  fact  in  their  proceedings.    Allinson  applied  un- 
successfully for  an  order  to  restrain  such  publication. 

Allvnson  v.  General  Medical  Council,  8  Times  L.  R  727,  784. 

The  plaintiffs  were  manufacturers  of  pianofortes.  The  secretary  of  a  trades 
union  circulated  amongst  french-polishers,  and  amongst  the  plaintiffiB'  customers, 
the  statement  that  the  plaintiffs  carried  on  a  **  pernicious  system  of  sweating,"  &c. 
On  motion  for  an  injunction,  the  defendant  did  not  suggest  that  he  could  produce 
any  further  evidence  at  the  trial  than  that  set  out  in  his  affidavit ;  and  was  willing 
to  treat  the  motion  as  the  trial  of  the  action  ;  but  the  plaintiffs  would  not  consent 
to  this  course.  The  court,  being  satisfied  that  the  statement  was  fake,  granted 
an  injunction  to  restrain  its  further  circulation  until  the  trial. 

Collard  v.  Marshall,  (1892)  1  Ch.  671  ;  61  L.  J.  Ch.  268 ;  40  W.  B. 
473  ;  66  L.  T.  248  ;  8  Times  L.  R.  265. 

A  newspaper  published  reports  and  correspondence  containing  unfavourable 
statements  as  to  the  position  and  solvency  of  a  joint  stock  company,  which  applied 
for  an  injunction  to  restrain  the  publication  of  any  futu)^  articles  reflectiiig 
unfavourably  upon  it.    Eekewich,  J.,  and  the  Court  of  Appeal  refused  the  applica- 
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tion,  on  the  ground  that  it  was  very  difficult  to  grant  an  injunction  which  would 
not  include  matters  that  might  turn  out  not  to  be  libellous ;  and  because  if  the 
injunction  was  granted  in  tenns  to  restrain  what  was  libellous,  the  question  of 
libel  or  no  libel  would  have  to  be  tried  on  affidavit  on  the  motion  to  commit, 
which  would  be  a  most  inconvenient  course. 

Lwerpool  Hotuehold  Stores  Association  v.  Smiihf  37  Ch.  D.  170 ;  67 
L.  J.  Ch.  85  ;  58  L.  T.  204  ;  36  W.  R.  485  ;  4  Times  L.  R.  28,  93. 

The  defendant  published  in  his  paper,  the  Financial  Observer,  a  gross  libel  on 
the  plaintiff,  who  applied  for  an  interim  injunction  to  xeetrain  the  circulation  of 
the  paper.  The  defendant  in  his  affidavit  in  answer  swore  that  his  statements 
were  true,  and  that  he  would  be  able  to  prove  them  true  at  the  trial  by  calling 
witnesses  and  by  cross-examination  of  the  plaintiff.  Per  cvr.  :  *'  We  cannot  fedl 
sure  that  the  defence  of  justification  is  one  which,  on  the  facts  which  may  be 
before  them,  the  jury  may  find  to  be  whoUy  unfounded."    Injunction  refused. 

Bonnard  v.  Perryman,  (1891)  2  Ch.  269  ;  60  L.  J.  Ch.  617 ;  39  W.  B. 
435  ;  65  L.  T.  506. 

A  retail  trader  was  summoned  for  selling  adulterated  vinegar  ;  he  stated  it  was 
manufactured  by  the  plaintiffs ;  the  case  was  adjourned  for  the  plaintiffis  to 
appear  and  defend  their  vinegar,  if  they  thought  fit ;  they  did  not  appear  at  the 
adjouznment,  and  the  retailer  was  convicted.  A  fair  and  accurate  report  of  these 
proceedings  appeared  in  the  Grocers^  Journal.  The  defendants  (rival  manufacturers 
of  vinegar)  had  this  report  reprinted  on  loose  slips,  which  their  travellers  distributed 
among  grocers,  many  of  whom  were  customers  of  the  plaintiffs.  The  Divisional 
Court  (Lord  Coleridge,  C. J.,  and  Henn  Collins,  J.)  dissolved  an  vnJterwn  injunction 
which  had  been  obtained  at  chambers.  At  the  trial  the  plaintifb  recovered  £^ 
damages. 

Ohampion  &  Co,,  Limited  y.  Birmingham  Vinegar  Brewery  Co,  Limited^ 

10  Times  L.  B.  164. 

The  defendants  placed  a  wax  figure  of  the  plaintiff  at  the  threshold  of  the 
"Chamber  of  Horrors,''  and  in  close  proximity  to  images  of  Mrs.  Maybrick, 
Pigott,  and  Scott.  Lord  Halsbury  would  have  granted  an  interim  injunction  to 
restrain  this  exhibition,  but  for  the  fact  that  the  defendants*  affidavits  showed 
some  ground  for  their  assertion  that  the  plaintiff  at  one  time  had  through  a  Mend 
consented  to  the  exhibition.  Lopes  and  Davey,  L.JJ.,  refused  the  injunction  on 
the  ground  that  the  case  came  within  the  rule  in  Bonnard  v.  Perryman. 

Monson  v.  Tussauds,  Limited,  (1894)  1  Q.  B.  671 ;  63  L.  J.  Q.  B.  454 ; 
70  L.  T.  335  ;  9  B.  177. 

The  defendants  printed  and  circulated  a  large  poster  with  a  black  border, 
headed  *'  Trollope's  Black  List,"  containing  the  names  of  all  the  non-union  men 
employed  by  the  plaintiffs,  and  of  all  union-men  who  had  disobeyed  the  defend- 
ants' order  calling  them  out.  Kekewich,  J.,  granted  an  injunction  to  restrain 
any  further  circulation  of  this  '^  Black  List,''  on  the  ground  that  its  publication 
was  a  purely  malicious  act,  unnecessary  for  the  protection  of  the  defendants  or 
the  men  whom  they  represented,  actuated  by  ill-will,  and  intended  to  injure 
the  plaintiffs  and  the  men  who  still  remained  in  their  employ.  The  Court  of 
Appeal  with  some  hesitation  affirmed  the  decision  of  Kekewich,  J. 

TroUope  <k  Sons  v.  London  Building  Trades  Federation,  72  L.  T.  342 ; 

11  Times  L.  B.  228,  280. 

Pink  V.  Fepleraticm  of  Trades  Unions,  67  L.  T.  258. 
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In  two  very  similar  cases  Jeime,  J.,  refused  to  giant  an  inUrim  injunction. 
Peto  y.  Apperley^  91  L.  T.  (newspaper),  386. 
Haile  v.  LillingsUme,  ib.  387. 


nival  Manufacturers. 

Where  a  plaintiff  applies  for  an  interim  injunction  before 
the  trial  of  the  action  to  restrain  the  defendant  from  con- 
tinuing to  issue  circulars  or  advertisements,  asserting  that 
the  plaintiff's  goods  are  not  genuine,  or  are  an  infringement 
of  the  defendant's  patent,  or  copyright,  or  trademark,  or 
that  the  plaintiff  is  passing  his  goods  off  as  the  defendant's, 
and  threatening  the  plaintiff  or  his  customers  with  legal 
proceedings,  the  oniis  lies  on  the  plaintiff  throughout  to 
prove  maUce,  falsity,  and  damage.  It  is  for  the  plaintiff  to 
prove  that  the  defendant's  statements  are  false,  and  if  no 
malajides  is  proved,  so  that  no  damages  could  be  recovered, 
the  court  will  not  grant  an  injunction.  If,  however,  in  a 
judicial  proceeding  the  defendant's  statements  are  proved 
or  admitted  to  be  false  in  fact,  and  there  is  any  evidence 
that  he  intends  to  continue  issuing  them,  an  injunction  will 
be  granted  restraining  any  further  publication,  which 
then  would  necessarily  be  maldjide.  {Burnett  v.  Tak,  45 
L.  T.  743  ;  Anderson  v.  Liebi^s  Extract  of  Meat  Co.,  45 
L.  T.  757.) 

lUustratioTis. 

A  patent,  so  long  as  it  subsists,  is  primd  facie  good ;  but  a  patentee  is  not 
entitled  to  issue  circulars  stating  his  intention  to  institute  legal  proceedings,  in 
order  to  deter  persons  from  purchasing  alleged  infringements  of  his  jMitent,  if 
he  has  no  bond  fide  intention  to  follow  up  his  threats  by  taking  such  proceed- 
ings, and  the  court  will  in  such  case  restrain  him  from  any  further  issue  of  sooh 
circulars. 

RoUins  V.  Hinks,  L.  R  13  Eq.  355  ;  41  L.  J.  Ch.  358  ;  20  W.  B.  S87; 

26  L.  T.  56. 

Axmann  v.  Lund,  L.  R.  18  Eq.  330  ;  43  L.  J.  Ch.  655  ;  22  W.  B.  780. 

JVaUon  V.  Trask,  6  Ohio,  531. 

The  defendant,  who  owned  the  copyright  of  a  picture  by  MiUais,  issued  a 

circular  threatening  proceedings  against  all  persons  who  bought  copies  of  the 

plaintiffs  magazine,  containing  a  woolwork  pattern,  which  the  defendant  wrongly 

deemed  to  be  an  infringement  of  his  copyright    The  plaintiff  brought  an  action 
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for  an  injonction  and  also  for  damages.    He  failed  to  prove  that  he  had  sustained 
any  damage  ;  therefore  the  Court  of  Appeal  refused  to  grant  him  any  injunction* 
Dieks  y.  Brooks,  15  Ch.  D.  22  ;  49  L.  J.  Ch.  812;  29  W.  R.  87  ;  40 
L.  T.  710  ;  48  L.  T.  71. 
The  holder  of  a  patent,  the  validity  of  which  is  not  impeached,  will  not  be 
restrained  by  injunction  from  issuing  notices  warning  the  public  against  pur- 
chasing certain  articles,  on  the  ground  that  they  are  infringements  of  his  patent, 
and  threatening  legal  proceedings  against  those  who  purchase  them,  until  it  is 
proved  that  his  statements  are  untrue ;  but  as  soon  as  that  is  proved  he  will  be 
restrained,  as  any  further  issue  of  them  cannot  be  hondjide, 

HaUey  v.  Brotherhood,  (C.  A.)  19  Ch.  D.  386 ;  51  L.  J.  Ch.  233 ;  30 
W.  R  279  ;  45  L.  T.  640 ;  affirming  the  decision  of  Jessel,  M.R., 
15  Ch.  D.  514  ;  49  L.  J.  Ch.  786  ;  29  W.  R  9  ;  43  L.  T.  366. 
The  defendant  company  had  issued  circulars,  declaring  that  the  plaintiff  was 
wrongfully  using  the  defendants'  labels  upon  his  jars  of  extract  of  meat^  and 
threatening  the  plaintiff's  customers  with  legal  proceedings  for  buying  and  re- 
selling his  jars  bearing  those  labels ;  the  plaintiff  applied  for  an  injunction  to 
restrain  the  defendant  from  issuing  such  circulars ;  but  the  court  refused  to  grant 
it,  because  it  was  not  satisfied  that  the  statements  complained  of  were  untrue. 
(Chitty,  J.) 

Andenon  v.  Liebi^s  Extract  of  Meat  Co.,  45  L.  T.  757. 
Subsequently  Anderson  issued  new  wrappers  for  his  meat  jars,  with  a  photo- 
graph of  Baron  Liebig  and  the  words, ''  This  is  the  only  Genuine  Brand."  The 
meat  company,  whose  brand  was  at  least  as  genuine  as  Anderson's,  thereupon 
applied  for  and  obtained  an  injunction  restraining  him  from  using  such  wrappers, 
although  the  company  had  themselves  issued  misleading  advertisements. 
(Chitty,  J.) 

Liebi^s  Extract  of  Meat  Co^  Limited  v.  Anderson,  55  L.  T.  206. 
The  court  will  not  grant  an  injunction  to  restrain  the  bond  fide  issue  of  cir- 
culars, warning  persons  that  if  they  buy  of  the  plaintiff  they  will  infringe  the 
defendants  patent  and  be  liable  to  proceedings,  unless  a  very  strong  primd  fatnA 
case  be  made  out,  e,g,,  by  showing  that  such  publication  is  in  violation  of  an 
express  contract  between  the  parties ;  however  much  the  balance  of  convenience 
may  be  in  favour  of  granting  it 

SociSt^  Anonyms  des  Manufactvres  de  Olaces  v.  Tilghman^s  Patent  Sand 
Blast  Co.  (C.  A.),  25  Ch.  D.  1 ;  53  L.  J.  Ch.  1  ;  32  W.  R  71 ;  49 
L.  T.  451. 
The  plaintiffs  were  the  makers  of  "  Rainbow  Water  Raisers  or  Elevators,"  and 
they  commenced  an  action  for  an  injunction  to  restrain  the  defendants  from 
issuing  a  circular  cautioning  the  public  against  the  use  of  such  elevators  as 
being  direct  infringements  of  certain  patents  of  the  defendants.    The  plaintiffs 
subsequently  gave  notice  of  a  motion  to  restrain  the  issue  of  this  circular  until 
the  trial  of  the  action.    The  defendants  then  conmienced  a  cross  action,  claiming 
an  injunction  to  restrain  the  plaintiffs  from  infringing  their  patents.    Held,  by 
Kay,  J.,  that  as  there  was  no  evidence  of  nuUa  fides  on  the  part  of  the  defen- 
dants, they  ought  not  to  be  restrained  from  issuing  the  circular  until  their  action 
has  been  disposed  of,  but  that  they  must  undertake  to  prosecute  their  action 
without  delay. 

Household  and  another  v.  Fairhum  and  another,  51 L.  T.  498. 
This  order  was  made  by  Kay,  J.,  on  May  8th,  1884.    But  in  spite  of  this 
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nndertakisg,  the  defendants  did  not  proceed  with  their  action  with  due  diligencey 
and  on  April  30ih,  1885,  the  plaintiffis  renewed  their  motion,  and  obtained  aa 
injunction  to  restrain  the  defendants  from  issuing  the  circular  complained  of. 

S.  C.  2  Reports  of  Patent  Cases,  140. 
The  defendant  obtained,  in  1879,  a  patent  for  folding  window  screena.  In 
1885  (after  six  yea|^  undisturbed  possession  of  this  patent)  he  issued  a  drcalar 
calling  attention  to  it,  and  threatening  proceedings  against  all  infringers.  The 
plaintiff,  who  also  made  folding  screens,  commenced  an  action  to  restrain  Uie 
issue  of  this  circular  to  his  customers  and  others.  Then  the  defendant  com- 
menced an  action  against  the  plaintiff  for  inMngement.  In  that  action  he  failed. 
The  plaintiff  proved  the  defendant's  patent  invalid.  Still  Bacon,  V.-C,  held  that 
the  defendant  was  perfectly  justified  in  issuing  the  circular  at  the  time  he  did 
so  ;  that  there  was  no  evidence  of  any  malice  ;  and  he  dismissed  the  action  without 
costs. 

Brauer  v.  Sharp,  3  Reports  of  Patent  Cases,  193. 

Sugg  V.  Bray,  2  R.  P.  C.  241 ;  54  L.  J.  Ch,  132. 
The  plaintiff  appointed  the  defendants  his  sole  agents  for  the  sale  of  his  mineral 
waters  in  Qreat  Britain.  The  plaintiff  subsequently  terminated  the  defendante' 
agency.  The  defendants  thereupon  issued  circulars  and  advertisements  repre- 
senting that  they  were  the  sole  agents  of  the  plaintiff,  and  threatening  with  legal 
proceedings  any  persons  who  should  buy  the  plaintiff's  mineral  waters  from  or 
through  any  other  persons  than  the  defendants.  The  plaintiff  applied  for  an 
interim  injunction  to  restrain  the  issue  of  such  circulars  and  advertisements.  HeU 
that  though  the  defendants  had  misconceived  and  misstated  their  legal  rights  under 
the  circumstances,  still  there  was  no  evidence  that  they  knew  this  or  were  act- 
ing in  bad  faith.  Injunction  refused,  but  without  prejudice  to  any  fresh  appli- 
cation in  the  event  of  any  further  advertisements  being  issued  by  the  defendants 

Hirschler  v.  Hertz  and  Collingwood,  11  Times  L.  R  466 ;  99  L.  T. 
(newspaper)  213. 


Threats  by  a  Patentee. 

In  an  action  to  restrain  threats  of  legal  proceedings 
Tinder  section  32  of  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883  (46  &  47  Vict.  c.  57),  no  defence  can  be  based 
upon  the  ground  that  what  the  defendant  did  was  done  hand 
fide  J  or  that  it  was  done  on  a  privileged  occasion.  (SkinneT 
&  Co.  V.  Shew  <&  Co.,  (1893)  1  Ch.  413;  62  L.  J.  Ch.  196; 
41  W.  R.  217  ;  67  L.  T.  696,)  Hence,  in  order  to  obtain 
an  interim  injunction,  the  plaintiff  is  under  no  obligation  to 
prove  malice  in  the  defendant;  but  he  must  prove  that 
the  defendant's  statements  are  false  :  he  must  establish  at 
all  events  a  primdfixcie  case  of  non-infringement.  It  will 
then  be  open  to  the  defendant  to  file  aflSdavits  showing  that 
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there  has  in  fact  been  an  infringement.  If  satisfactory 
affidavits  to  that  effect  be  filed,  the  court  will  not  decide 
the  question  of  infringement  on  that  application ;  but  will 
refuse  to  grant  any  interim  injunction,  even  though  the  de- 
fendant declines  to  take  legal  proceedings  in  respect  of  such 
alleged  infringement.  {Barney  v.  United  Telephone  Co.j 
28  Ch.  D.  394 ;  33  W.  R  576  ;  52  L.  T.  573.)  If,  how- 
ever,  after  reading  the  affidavits  on  both  sides,  the  plaintiff^s 
case  is  still  so  far  unimpaired  that  if  the  evidence  remains 
the  same  at  the  hearing,  it  is  probable  that  he  will  obtain  a 
decree,  he  will  be  entitled  to  an  interim  injunction.  (Chal- 
lender  v.  Eoyle,  36  Ch.  D.  425 ;  56  L.  J.  Ch.  995.) 

Where  the  plaintiff  complains  that  the  defendant  is  issuing  notices 

to  his  customers  threatening  them  with  proceedings  if  they  deal  in 

plaintiff's  goods,  and  the  defendant  thereupon  carries  out  his  threat, 

and  sues  the  plaintiff  or  his  customers  for  infringing  the  defendant's 

patent,  this  infringement  action,  if  prosecuted  with  due  diligence,  is 

an  answer  to   any  proceeding  under  s.  32 ;  for  it  takes  the  case 

altogether  out  of  the  section.    It  also   probably  affords  a  defence 

to  any  action  for  damages  for  trade  libel,  as  it  is  strong  proof  of 

boTia  fides.     But  it  does  not  follow  that  the  plaintiff  must  submit  to 

a  continuance  of  these  threatening  notices  till  the  trial  of  the  action. 

If  they  are  more  than  mere  general  warnings  against  infringement, 

if  they  contain  assertions  that  the  plaintiff  has  in  fact  infringed  the 

defendant's  patent,  they  may  be  restrained  as  a  contempt  of  court ; 

for  they  tend  to  prejudice  the  fair  trial  of  the  infringement  action. 

{Coats  V.  Ghadwich  (1894)  1  Ch.  347 ;  63  K  J.  Ch.  328 ;  42  W.  R 

328 ;  70  L.  T.  228 ;  8  R  159 ;  Oovlard  arid  another  v.  Lindsay, 

56  L.  T.  606 ;  4  R.  P.  C.  189 ;  Fusee  Vesta  Co.  v.  Bryant  and  May, 

56  L,  T.  136 ;  4  R  P.  C.  191.)    And  if  such   an  injunction  be 

granted,  the  applicant  will  not  be  required  to  give  any  undertaking 

as  to  damages.    (Fenmer  v.  Wilson,  (1893)  2  Ch.  656 ;  62  L.  J.  Ch. 

984 ;  42  W.  R  57 ;  68  L.  T.  748 ;  3  R  629.) 

Illustrations, 

A  threat  by  a  private  letter  is  within  the  section  ;  therefore,  where  a  threat  was 
so  made,  but  the  defendants  now  admit  that  the  plaintiffs  have  not  infringed  their 
patent,  they  will  be  perpetually  restrained  from  making  or  continuing  threats  of 
legal  proceedings. 

Driffield  and  East  Riding  Cake  Co.  v.  Waterloo,  <fcc.  Cake  Co.,  31  Ch.  D. 
638  ;  66  L.  J.  Ch.  391  ;  34  W.  R.  360  ;  64  L.  T.  210. 
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The  defendant  issaed  a  ciiciilaT  stating  that  the  plaintiff  was  infringing  liis 
trade-mark  and  his  patent,  and  threatening  proceedings  against  all  peisons  w^ho 
retailed  the  goods  all^d  to  be  infringements.  The  plaintiff  issued  a  writ  under 
section  32  of  the  46  &  47  Vict,  c  67,  and  applied  for  an  interim  injunction.  He 
satisfied  the  court,  on  the  balance  of  evidence,  that  he  was  not  infringing  the 
defendant's  patent.  The  defendant  had  brought  no  action  for  infringement. 
Chitty,  J.,  granted  an  injunction  restraining  the  threats,  so  far  as  they  related  to 
the  patent,  till  trial  or  further  order.  No  order  as  to  threats  relating  to  the  tiade- 
mark. 

CoUey  y.  Earty  (1888)  6  Reports  of  Patent  Cases,  17. 

The  defendant  issued  a  notice  to  the  public  stating  in  general  terms  that  it  had 
come  to  his  knowledge  that  certain  of  his  patents  were  being  infringed,  and  that 
his  solicitor  had  instructions  to  take  proceedings  against  all  infringers.  The 
plaintiff,  who  held  a  patent  for  goods  similar  to  those  in  which  the  plaintiff  dealt, 
then  commenced  an  action  for  threats.  The  defendant,  four  days  afterwards,  bat 
before  the  writ  in  this  action  was  served  on  him,  brought  an  action  for  infringe- 
ment, not  against  the  plaintiff,  but  against  a  Plumbing  Company  who  retailed  the 
plaintiff's  goods.  Held,  that  the  defendant's  action  was  an  answer  to  an  applica- 
tion for  an  interim  injunction,  and  further  that,  if  honestly  prosecuted  'with 
reasonable  diligence,  it  would  take  the  case  ont  of  the  section  altogether. 

ChaUender  v.  lUyyle,  36  Ch.  D.  425  ;  56  L.  J.  995  ;  36  W.  R.  357  ;  57 

L.  T.  734  ;  4  R.  P.  C.  363. 
And  see  ante^  pp.  162 — 168. 


Parliamentary  Candidates. 

By  sections  1  and  3  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1895  (58  &  59  Vict.  c.  40),  it  is  enacted 
that  "  any  person,  who,  or  the  directors  of  any  body  or  asso- 
ciation corporate  which,  before  or  during  any  parUamentary 
election,  shall  for  the  purpose  of  affecting  the  return  of 
any  candidate  at  such  election,  make  or  publish  any  false 
statement  of  fact  in  relation  to  the  personal  character  or 
conduct  of  such  candidate  "...."  may  be  restrained  by 
interim  or  perpetual  injunction  by  the  High  Court  of 
Justice  from  any  repetition  of  such  false  statement  or  any 
false  statement  of  a  similar  character  in  relation  to  such 
candidate ;  and  for  the  purpose  of  granting  an  interim  in- 
junction primd  facie  proof  of  the  falsity  of  the  statement 
shall  be  sufficient." 

Note  that  section  2  of  this  Act,  which  excuses  the  defendant  "  if 
he  can  show  that  he  bad  reasonable  grounds  for  believing,  and  did 
believe,  the  statement  made  by  him  to  be  true,"  applies  only  to 
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criminal  or  quasi-cxiiDmdX  proceedings  for  ''such  illegal  practice;" 
it  does  not  apply  to  an  application  for  an  injunction  under  section  3. 

lUustrcdion. 

A  paragiaph  appeared  in  a  local  newspaper  during  an  election  to  the  effect  that 
the  Liberal  candidate,  who  was  a  collieiy  proprietor,  had  locked  his  men  out  of 
their  pits  for  six  weeks  till  stocks  were  cleared  out)  and  coal  had  reached  a 
fabulous  price.  ^  Then  the  late  member  for  Chesterfield  found  his  '  conscience ' 
would  not  allow  him  to  starve  the  'poor  miner'  any  longer.**  The  defendants 
reprinted  this  paragraph  in  the  form  of  a  leaflet,  and  distributed  it  among  the 
electors.  The  Court  of  Appeal  held  that  this  statement  was  derogatory  to  the 
plaintiff's  personal  character  and  therefore  within  the  Act ;  that  it  was  published 
for  the  purpose  of  injuring  the  plaintiff  in  the  election  ;  and,  as  no  attempt  was 
made  to  prove  the  charge  true,  an  injunction  was  granted  to  restrain  the  further 
publication  of  the  leaflet ''  until  the  trial  of  the  action,  or  the  election,  whichever 
happened  first" 

Bayley  y«  Edmunds  and  oihersy  11  Times  L.  B.  537. 


CHAPTER    XIV. 

COSTS. 

If  an  action  of  libel  or  slander  be  tried  by  a  jury,  the 
costs  will  follow  the  event,  unless  the  judge  before  whom 
such  action  is  tried  or  the  court "  shall  for  good  cause  other- 
wise order."  (Order  LXV.  r.  1.)  If  by  any  chance  such 
an  action  be  tried  by  a  judge  alone,  the  costs  are  wholly  in 
his  discretion.  Section  116  of  the  County  Courts  Act, 
1888  (51  &  52  Vict.  c.  43),  does  not  apply  to  actions  of 
libel  or  slander ;  for  no  such  action  can  be  brought  in  the 
County  Court,  except  by  consent  (ss.  56,  64). 

There  is  one  exception  to  the  above  general  rule.  By 
section  1  of  the  Slander  of  Women  Act,  1891,  in  any  action 
for  words  spoken  and  made  actionable  by  that  Act,  "a 
plaintiff  shall  not  recover  more  costs  than  damages,  unless 
the  judge  shall  certify  that  there  was  reasonable  ground  for 
bringing  the  action." 

Section  5  of  the  County  Courts  Act,  1867,  applied  to  all  actions, 
whether  they  could  be  brought  in  the  County  Court  or  not;  the 
words  of  the  Act  being  wider  than  the  Legislature  intended. 
Formerly  also  the  provisions  of  Lord  Denman's  Act  (3  &  4  Vict. 
c.  24),  s.  2,  applied  to  actions  of  libel  and  slander,  and  therefore  a 
plaintiff  who  recovered  less  than  40«.  damages  could  not  recover  any 
costs  whatever  from  the  defendant,  unless  the  judge  immediately 
certified  on  the  record  that  the  libel  or  slander  was  wilful  and 
malicious.  And  even  if  the  judge  certified  both  that  the  action  was 
one  fit  to  be  tried  in  the  Superior  Court  and  also  that  the  slander  was 
wilful  and  malicious,  so  as  to  take  the  case  out  of  both  the  County 
Courts  Act  and  Lord  Denman's  Act,  still  no  certificate  could  enable 
a  plaintiff  to  get  more  costs  than  damages,  if  he  sued  for  a  slander 
actionable  *peT  se,  and  recovered  less  than  408.  For  the  statute 
21  Jac.  I.  c.  16,  contained  no  proviso  enabling  a  judge  to  make 
any  exemption  from  the  imperative  rule  that  a  plaintiff,  suing  on  the 
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case  for  glanderous  words,  and  recovering  less  than  40^.,  shall  have 
"only  so  much  costs  as  the  damages  so  given  or  assessed  amount 
unto."  This  statute  was  held  to  apply  only  to  words  actionable  per 
86,  and  not  to  actions  of  libel,  of  slander  of  title,  of  scanddhim 
magnatuTn,  or  where  the  words  are  actionable  only  by  reason  of 
special  damage  alleged.  But  now  the  21  Jaa  I.  c.  16,  and  the 
3  &  4  Vict.  c.  24,  s.  2,  and  the  County  Courts  Act,  1867,  are  all 
repealed.  (See  s.  33  of  the  Judicature  Act,  1875;  Parsone  v. 
Tinldng,  2  C.  P.  D.  119;  46  L.  J.  0.  P.  230;  25  W.  R.  255;  35 
L.  T.  851 ;  Oarmtt  v.  Bradley,  3  App.  Cas.  944 ;  48  L.  J.  Ex.  186 ; 
26  W.  R  698 ;  39  L.  T.  261 ;  Ex  parte  Mercers'  Co,,  10  Ch.  D. 
481 ;  48  L.  J.  Ch.  384 ;  27  W.  R.  424.) 

A  rule  similar  to  Order  LXV.  r.  1  prevails  in  the  Salford 
Hundred  Court  of  Record  {Turner  v.  HeylaTid,  4  C,  P.  D.  432; 
48  K  J.  C.  P.  535 ;  41  L.  T.  556) ;  in  the  Liverpool  Court  of  Passage 
{King  v.  Ha/wJcesworth,  4  Q.  B.  D.  371 ;  48  L,  J.  Q.  B.  484 ;  27 
W.  R.  660 ;  41  L.  T.  411) ;  in  most  Borough  Courts ;  and  also  in 
Ireland.     (Cassidy  v.  CfLoghlen,  4  L.  R  Jr.  1,  731.) 

The  power  given  to  the  judge  by  section  6  of  the  Law  of  Libel 
Amendment  Act,  1888,  to  make  an  order  apportioning  the  costs, 
when  two  or  more  actions  of  libel  have  been  consolidated  under  that 
section,  in  no  way  interferes  with  or  affects  the  general  rule  that 
where  a  case  is  tried  by  a  jury,  the  costs  shall  follow  the  event, 
unless  the  judge  shall  for  good  cause  otherwise  order.  (Per  Charles, 
J.,  in  Hopley  v.  WiUiaTos,  53  J.  P.  822.) 

Hence,  now,  if  a  plaintiff  recovers  nominal  damages  for 
words  which  were  actionable  at  common  law,  he  will  get 
his  costs,  miless  the  judge  or  a  Divisional  Court  otherwise 
orders.  As  soon,  therefore,  as  the  verdict  is  given,  the 
defendant's  counsel  must  at  once  apply  to  the  judge  to 
make  an  order  depriving  the  plaintiff  of  his  costs.  As  a 
rule,  such  an  order  will  only  be  made  where  "  contemp- 
tuous ^  damages,  such  as  a  farthing  or  a  shilling,  have  been 
given,  and  not  always  then.  There  must  be  some  "  good 
cause,"  beside  the  smallness  of  the  damages,  to  give  the 
judge  jurisdiction  to  make  such  an  order  ;  something  either 
in  the  conduct  of  the  parties  or  in  the  facts  of  the  case 
which,  in  spite  of  the  finding  of  the  jury,  makes  it  more 
just  that  the  costs  should  not  follow  the  event. 

O.L.S.  D  D. 
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If  the  judge  thinks  fit  to  make  an  order,  that  order  is 
not  necessarily  that  each  party  should  pay  his  own  costs. 
He  may  for  very  good  cause  order  that  the  successful  plaintiff 
should  pay  defendant's  costs  as  well  as  his  own  (per  Bram- 
well,  L.J.,   15  Ch.  D.  at  p.  41  ;   and  see  Myers  v.  The 
Financial  News,  5  Times  L.  R.  42) ;  and  where  there  has 
been  a  non-suit,  and  a  new  trial,  the  judge  who  tries  the 
case  the  second  time  may  order  that  the  successful  plaintiff 
shall  pay  the  whole  costs  of  both  trials.     {Harris  v.  Pethe- 
rick,  (C.  A.)  4  Q.  B.  D.  611 ;  48  L.  J.  Q.  B.  521 ;  28  W. 
R.  11 ;  41  L.  T.  146.)     But  of  course  such  an  order  would 
only  be  made  in  an  extreme  case,  and  where  the  plaintiff 
has  grossly  misconducted  himsel£     (See  Norman  v.  John- 
son, 29  Beav.  77.)     A  successful  defendant  may  also  be 
deprived  of  his  costs.     {Sutcliffe  v.  Smith,  2  Times  L.  R. 
881.)     But  he  cannot  be  made  to  pay  the  whole  costs  of 
the  action  under    any  circumstances.     {Dicks   v.    Yate^, 
(C.  A.)  18  Ch.  D.  76,  85  ;   50  L.  J.  Ch.  809;    44  L.  T. 
660 ;   Re  Foster  v.  Great  Western  Ry.  Co.,  8  Q.  B.  D.  at 
pp.  521,  522;  30  W.  R.  398.) 

What  is  "  good  cause "  for  making  an  order  that  costs  shall  not 
follow  the  event  1  "  No  nearer  and  no  closer  definition  can  be  given 
than  that  there  will  be  good  cause,  whenever  it  is  fair  and  just  as 
between  the  parties  that "  such  an  order  should  be  made.  {Per  cfu>r. 
in  Forst&r  v.  Farquhar,  (C.  A.)  (1893)  1  Q.  B.  at  p.  667.)  "  The 
facts  must  show  the  existence  of  something,  having  regard  either  to 
the  conduct  of  the  parties  or  to  the  facts  of  the  case,  which  makes  it 
more  just  that  an  exceptional  order  should  be  made  than  that 
the  case  should  be  left  to  the  ordinary  course  of  taxation."  (Per 
Brett,  M.R.,  in  Jones  v.  Curling/,  13  Q.  B.  D.  at  p.  268.)  "The 
mere  fact  of  a  plaintiff,  in  an  action  for  libel  or  slander,  recovering 
only  a  farthing  or  a  shilling  damages  is  not  of  itself  good  cause  for 
depriving  him  of  costs.  '  Good  cause '  must  be  something  more  than 
the  mere  smallness  of  damages.  The  smallness  of  the  damages, 
however,  is  an  important  element  to  be  considered,  if  there  are  any 
other  circumstances  which  can  be  taken  into  account."  (Per  Smith, 
L.J.,  in  O'Connor  v.  The  Star  Newspaper  Co.,  Ld.,  68  L.  T.  at 
p.  148.)  "Where  a  plaintiff  comes  to  enforce  a  legal  right,  and 
there  has  been  no  misconduct  on  his  part — ^uo  omission  or  neglect 
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which  would  induce  the  Court  to  deprive  him  of  his  costs — the 
Court  has  no  discretion,  and  cannot  take  away  the  plaintiff's  right 
to  costs.  There  may  he  misconduct  of  many  sorts;  for  instance, 
there  may  be  misconduct  in  commencing  the  proceedings,  or  some 
miscarriage  in  the  procedure,  or  an  oppressive  or  vexatious  mode  of 
conducting  the  proceedings,  or  other  misconduct  which  will  induce 
the  Court  to  refuse  costs ;  but  where  there  is  nothing  of  the  kind 
the  rule  is  plain  and  well  settled,  and  is  as  I  have  stated  it."  (Per 
Jessel^  ILR,  in  Cooper  v.  Whittingham,  15  Ch.  D.  at  p.  604;  cited 
with  approval  by  Brett,  M.R.,  in  JoTies  v.  Curling,  13  Q.  B.  D.  at 
pp.  265,  268,  and  again  in  O'Conrior  v.  The  Star,  68  L.  T.  at  p.  147, 
as  "  a  good  working  rule,  though  not  an  exhaustive  one.*')  "  *  Good 
cause '  really  seems  to  me  to  mean  that  there  must  exist  facts  which 
might  reasonably  lead  the  judge  to  think  that  the  rule  of  the  costs 
following  the  event  would  not  produce  justice  as  complete  as  the 
exceptional  order  which  he  himself  could  make.  Now,  to  ascertain 
the  existence  of  such  facts,  the  judge  should  look  in  the  first  place 
at  the  result  of  the  action  itself,  namely,  the  verdict  of  the  jury,  and 
be  should  look  also  at  the  conduct  of  the  parties  to  see  whether 
either  of  them  had  in  any  way  involved  the  other  unnecessarily  in 
the  expense  of  litigation,  and  beyond  that  he  should  consider  all  the 
facts  of  the  case  so  far  as  no  particular  fact  was  concluded  by  the 
finding  of  the  jury."  (Per  Bowen,  L.J.,  in  Jones  v.  Cv/rlin^,  13 
Q.  B.  D.  at  p.  272.)  "Everything  which  increases  the  litigation  and 
the  costs,  and  which  places  upon  the  defendant  a  burden  which  he 
ought  not  to  bear  in  the  course  of  that  litigation,  is  perfectly  good 
cause  for  depriving  the  plaintiff  of  his  costs."  (Per  Lord  Halsbury, 
L.C.,  in  Huxley  v.  West  London  Extension  Ry.  Co.,  14  App. 
Gas.  at  p.  32.)  The  words  "  good  cause  "  embrace  "  everything  for 
which  the  party  is  responsible  connected  with  the  institution  or 
conduct  of  the  suit,  and  calculated  to  occasion  unnecessary  litigation 
and  expense."  (Per  Lord  Watson,  ib,,  at  p.  33.)  "  First,  in  deter- 
mining whether  good  cause  exists,  the  judge  must  accept  the  verdict 
as  conclusive  upon  all  matters  of  fact  necessarily  involved  in  it, 
however  much  he  may  personally  dissent  from  the  finding  of  the 
jury.  So  long,  however,  as  the  judge  does  not  base  his  decision  upon 
matter  inconsistent  with  the  verdict,  all  other  matters  outside  the 
verdict  are  open  for  his  consideration.  Everything  which  led  to  the 
action,  every  circumstance  tending  to  show  that  the  plaintiff  was 
blamable  in  bringing  it,  eveiything  reflecting  upon  the  conduct  of 
the  parties  in  the  course  of  the  litigation  itself  (Harnett  v.  Viae,  5 
£x.  D.  307,  see  per  James,  L.J.,  pp.  310,  312);  and  the  judge  is 
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under  no  obligation  to  give  effect  to  any  special  reasons  or  views  Uie 
jury  may  have  entertained  or  expressed  in  giving  their  verdict^ 
such,  for  instance,  as  a  hope  or  recommendation  that  it  may  or  may 
not  carry  costs,  unless  such  views  accord  with  his  own ;  nor  is  the 
amoimt  of  damages  awarded  to  be  taken  as  a  conclusive  test  upon 
the  question  of  '  good  cause/  though  it  properly  forms  an  element 
for  consideration."  .  .  .  ''  Should  the  jury,  in  an  action  for  an 
assault  or  libel,  award  the  plaintiff  an  ignominious  compensation,  it 
would  not  follow  that  as  of  course  the  judge  ought  to  deprive  him  of 
his  costs,  although  he  might  treat  it  as  an  indication  of  the  opinion 
of  the  jury,  in  which  he  coincided,  that  the  character  of  the  plaintiff 
was  worthless,  and  that  the  action  never  ought  to  have  been  brought, 
and  was  therefore  oppressive."  (Per  Hawkins,  J.,  in  Roberta  v. 
Jimes  and  WiUey  v.  Great  Northern  Ry.  Co,,  (1891)  2  Q,  B.  at 
pp.  197, 198.) 

Illustrations. 

Where  an  action  of  libel  was  brought  on  a  private  letter  written  by  a  ladj  to 
an  intimate  friend,  and  shown  only  to  the  plaintiff  and  two  others,  and  the 
plaintiff's  own  conduct  had  given  rise  to  the  suspicions  entertained  by  the  writeri 
and  the  jiuy  gave  a  verdict  for  £iO  damages ;  Huddleston,  B.,  made  an  order 
depriving  him  of  costs,  and  this  exercise  of  his  discretion  was  approved  both  in 
the  Divisional  Court  and  in  the  Court  of  Appeal 

Eamdt  v.  Viae  and,  wife,  (C.  A.)  5  Ex.  D.  307  ;  29  W.  R  7. 

Where  a  defendant  denied  publication,  pleaded  privilege,  and  also  paid  ten 
shillings  into  Court,  and  the  jury  found  for  the  plaintiff  on  all  the  other  issues 
except  the  last,  as  to  which  they  found  that  the  amount  paid  into  Court  was 
sufficient,  Palles,  C.B.,  gave  judgment  for  the  defendant  without  costs,  and  the 
Divisional  Court  refused  to  interfere  with  his  discretion. 
Kearney  v.  Harrison,  10  L.  R  Ir.  17. 

Whenever  a  defendant  by  his  misstatements,  made  under  circumstances  which 
impose  an  obligation  upon  him  to  be  truthful,  brings  litigation  on  himself  and 
renders  an  action  against  him  reasonable,  there  is  "  good  cause  "  to  deprive  him  of 
costs. 

Sutcliffe  V.  ^ith,  2  Times  L.  R  881. 

If  the  action  is  imfairly  or  oppressively  brought,  or  is  unfairly  or  oppressivelj 
persisted  in,  good  cause  will  exist  for  depriving  the  plaintiff  of  the  ordinary  costs. 
Per  Lord  Esher,  M.R,  in 

Barnes  v.  Maltby,  5  Times  L.  R  207. 

But  bringing  an  action  to  recover  money  which  is,  in  fact,  due  to  the  plaintiff 
cannot  be  said  to  be  oppressive.    Per  Lord  Esher,  M.R,  in 

The  Wilis,  dx.  Dairy  Association  v.  Hammond,  6  Times  L.  R  197. 

The  mere  fact  that  a  plaintiff  in  an  action  for  unliquidated  damages  claimed 
£600  and  only  recovered  j£50  is  no  ground  for  depriving  him  of  costs.  Per  Loid 
fisher,  M.R.,  in 

Pearman  v.  Baroness  Burdett-Coutts,  3  Times  L.  E.  at  p.  720. 

But  where  a  plaintiff  preferred   an  extravagant  and   an  extortionate  claimi 
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supported  it  by  fraudulent  statements  and  dishonest  acts,  and  endeavoured  to 
Eubstantiate  it  before  the  jury^by  evidence  which  they  very  properly  disbelieved,  the 
judge  at  the  trial,  the  Court  of  Appeal,  and  the  House  of  Lords  all  agreed  that 
there  was  perfectly  good  cause  for  depriving  him  of  his  costs,  although  he  had 
recoyered  ^60  damages. 

Huxley  v.  TFegt  London  Extension  By.  Co.^  17  Q.  B.  D.  373  ;  55  L.  J.  Q.  B. 

506;  14  App. Cas.  26;  58  L.  J.  Q.  B.  305;  37  W.  R  625;  60  L.  T.  642. 

Where  the  jury  was  apparently  satisfied  that,  though  the  plaintiff  had  not  been 

guilty  of  any  misconduct  on  the  two  occasions  mentioned  in  the  libel,  he  had  been 

guilty  of  misconduct  of  the  kind  alleged  on  many  other  occasions,  and  bore  an 

evil  reputation  in   consequence,  and   therefore  awarded  him  only  a  farthing 

damages,  it  was  held  that  there  was  good  cause  for  depriving  the  plaintiff  of  costs. 

Wood  V.  CoXy  (1889)  5  Times  L.  R.  272. 

Where  a  plaintiff  allowed  her  name  to  be  used  by  A.  for  the  purpose  of  raising 

a  political  controversy  and  injuring  A.'s  political  opponents,  and  signed  a  letter 

written  by  A.,  the  publication  of  which  produced  a  newspaper  warCare,  in  the 

course  of  which  the  plaintiff  was  libelled,  and  the  jury  awarded  her  one  shilling 

damages  ;  it  was  held  by  the  Court  of  Appeal  that  there  was  good  cause  for  which 

the  judge  at  the  trial  might,  in  the  exercise  of  his  discretion,  deprive  the  plaintiff 

of  costs. 

O'Connor  v.  The  Starr  Newspaper  Co.,  Ld,,  68  L.  T.  146 ;  9  Times  L.  R  233. 
[Note,  that  in  this  case  the  late  Lord  Justice  Bowen  expressed  his  private 
opinion  that  "when  one  farthing  only  is  given  as  damages  for  a  libel,  there  is 
prvmdfaas  reasonable  ground  for  saying  that  there  was  no  good  cause  for  bring- 
ing the  action."    But  the  other  members  of  the  Court  did  not  share  this  view.] 

Letters  or  conversations  written  or  declared  to  be  "  without  prejudice  "  cannot 
be  taken  into  consideration  in  determining  whether  there  is  good  cause  for 
depriving  a  successful  litigant  of  costs. 

WaXk&r  v.  WiUher,  (C.  A,)  23  Q.  B.  D.  335  ;  58  L.  J.  Q.  B.  501 ;  37 
W.  R  723. 
The  unsuccessful  defendant  will,  in  ordinary  course  of  taxation,  be  credited 
with  the  costs  which  he  has  incurred  on  any  issue  which  he  won.    Hence,  where 
a  taxation  on  that  principle  will  meet  the  justice  of  the  case,  there  is  no  necessity, 
and  therefore  no  good  cause,  for  the  judge  at  the  trial  to  make  any  special  order. 
Jorufi  V.  Gwrling  and  another,  (C.  A.)  13  Q.  B.  D.  262 ;  53  L.  J.  Q.  B. 
373 ;  32  W.  R  651  ;  50  L.  T.  349. 
But  the  judge  may  order  a  successful  plaintiff  to  pay  the  costs  occasioned  by  a 
claim  for  special  damage  which  he  has  failed  to  substantiate.    For  items  of 
damage  are  not  separate  issues. 

Forster  v.  Farguhar,  (1893)  1  Q.  B.  564  ;  62  L.  J.  Q.  B.  296  ;  41  W.  R 
426 ;  68  L.  T.  308;  4  R  346. 
So  if  the  plaintiff  insists  on  laying  the  venue  at  a  place  which  is  not  the  natural 
or  most  convenient  place  for  the  trial,  he  may  be  ordered  to  pay  the  additional 
costs  occasioned  by  the  action  being  tried  in  that  place. 

Roberts  v.  Jonee,  (1891)  2  Q.  B.  194  ;  64  L.  J.  Q.  B.  441. 
HiU  V.  Morris,  8  Times  L.  R  55. 

If  the  judge  at  the  trial  declines  to  make  an  order  de- 
priving the  plaintiff  of  his  costs,  there  is  no  appeal  from  his 
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decision.  {Moore-  v.  Gillj  (C.  A.)  4  Times  L.  R.  738.) 
But  if  he  decides  to  make  an  order  as  to  costs,  then  there 
is  an  appeal  to  the  Court  of  Appeal  on  the  question 
whether  any  "  good  cause  "  existed  upon  which  the  judge 
could  exercise  his  discretion.  If  there  was  no  "good 
cause,"  the  judge  had  no  jurisdiction  to  make  any  order  as 
to  costs,  and  the  Court  of  Appeal  will  set  the  order  aside. 
If  there  was  anything  which  could  amount  to  "  good  cause," 
then  the  Court  of  Appeal  wiU  not  interfere  with  the  judge's 
discretion,  even  though  they  do  not  approve  of  the  way  in 
which  he  has  exercised  it.  {Jones  v.  Curling  and  another^ 
(C.  A.)  13  Q.  B.  D.  262 ;  53  L.  J.  Q.  B.  373 ;  32  W.  R 
651 ;  50  L.  T.  349 ;  Huodey  v.  West  London  JExtension  Ry. 
Co.,  14  App.  Cas.  26 ;  58  L.  J.  Q.  B.  305 ;  37  W.  R  625  ; 
60  L.  T.  642.) 

If  there  are  any  facts  before  the  judge  or  the  Court  which  may 
properly  be  considered  as  affording  a  reason  for  disallowing  costs, 
''  the  sufficiency  or  insufficiency  of  these  considerations  are  matters 
of  which  they  are  constituted  sole  arbiters ;  they  are  acting  within 
their  jurisdiction,  and  their  decisions  are  final  and  conclusive.  On 
the  other  hand,  if  they  give  effect  to  considerations  which  do  not 
constitute  *  good  cause '  within  the  meaning  of  the  rule,  they  exceed 
the  limits  of  their  jurisdiction ;  and  on  that  ground  their  decisions 
are  not  protected  from  review."  (Per  Lord  Watson  in  Huxley  v. 
West  London  Extension  Ry,  Co.,  14  App.  Cas.  at  pp.  33,  34) 
"  The  judge  has  no  jurisdiction  to  interfere  with  the  costs,  unless 
there  is  good  cause  for  his  interference.  The  question  whether  there 
was  good  cause  is  a  matter  of  appeal ;  but  when  there  is  an  appeal 
the  only  question  for  this  Court  to  consider  is,  whether  this  Court 
thinks  that  there  was  *  good  cause '  for  depriving  the  plaintiff  of  his 
costs  upon  which  the  judge  might  exercise  his  discretion."  (Per 
Lord  Esher,  M.R.,  in  O'Connor  v.  The  Sta/r  Newspaper  Co.^  LdL, 
68  L.  T.  at  p.  147.)  "Whether  or  not  there  was  'good  cause'  is 
subject  to  appeal,  but  the  Court  of  Appeal  cannot  bring  the  same 
knowledge  to  bear  on  the  case  as  the  judge  who  heard  all  the 
witnesses,  and  therefore  the  Court  will  be  slow  to  say  there  was  not 
'good  cause/"  (Per  Bowen,  L.J.,  in  Sutcliffe  v.  Smithy  2  Times 
L.  R  at  p.  882.)  On  such  an  application  the  Court  of  Appeal  will 
assume  that  the  verdict  is  right,  and  was  obtained  by  right  and 
lawful  means,  and  will  not  go  into  the  question  whether  evidence 
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was  rightly  or  wrongly  received,  or  whether  the  direction  to  the  jury 
was  right  or  wrong.  (Per  Lord  Esher,  M.B.,  in  Wood  v.  Cox,  5 
Times  L.  R  at  p.  273.) 

The  Divisional  Court  has,  under  Order  LXV.  r.  1,  an  original  and 
independent  jurisdiction  to  deprive  a  successful  plaintiff  of  his  costs. 
iMyera  v.  Defries,  4  Ex.  D.  176 ;  48  L.  J.  Ex.  446 ;  27  W.  R  791 ; 
40  L.  T.  795;  Bov)ey  v.  Bell,  4  Q.  R  D.  95;  48  L.  J.  Q.  R  161;  27 
W.  R  247;  39  L.  T.  608.)  But  as  a  rule  the  Court  declines  to 
exercise  this  jurisdiction,  and  on  the  following  grounds: — If  an 
application  was  made  to  the  judge  at  the  trial,  then  the  appeal,  if 
any^  lies  to  the  Court  of  Appeal.  If  no  application  was  made  to  the 
judge  at  the  trial,  then  the  defendant  must  satisfactorily  explain  the 
omission,  which  it  is  generally  impossible  to  do.  There  is,  however, 
authority  for  holding  that  such  an  application  may  be  made  to  the 
Divisional  Court  on  fresh  materials  which  were  not  in  the  possession 
of  the  defendant  or  the  judge  at  the  trial.  (Per  Bramwell,  L.J.y  4 
Ex.  D.  at  pp.  180,  181.)  But  such  an  application  must  be  made 
promptly.  {Kynaston  v.  Mackinder,  47  L.  J.  Q.  B.  76 ;  37  L.  T. 
390 ;  Bowey  v.  Bell,  auprdb.) 

Special  Costa. 

Application  for  any  special  costs,  such  as  those  of  a  shorthand 
writer^s  notes,  or  of  a  commission  abroad,  or  of  a  special  jury,  or  of 
photographic  copies  of  the  libel,  should  be  made  when  judgment 
is  delivered.  No  order  will  be  made  as  to  such  costs  after  the  judg- 
ment has  been  drawn  up ;  they  must  be  borne  by  the  party  who  has 
incurred  them.  (Aahworth  v.  Outram,  9  Ch.  D.  483 ;  27  W.  R.  98 ; 
39  L.  T.  441 ;  Executors  of  Sir  Rowland  HiU  v.  Metropolitan 
District  Asylum,  49  L.  J.  Q.  B.  668 ;  43  L.  T.  462 ;  W.  N.  (1880), 
p.  98;  Lavey  v.  Pemberton,  11  C.  B.  N.  S.  629.)  To  entertain 
such  an  application  would  substantially  be  to  rehear  the  cause.  (In 
re  St  Nazavre  Co.,  12  Ch.  D.  88 ;  27  W.  R.  854 ;  41  L.  T.  110.) 

Costs  of  Separate  Issues. 

By  Order  LXV.  r.  2,  **  when  issues  in  fact  and  law  are  raised  upon 
a  claim  or  counterclaim,  the  costs  of  the  several  issues  respectively, 
both  in  law  and  fact,  shall,  unless  otherwise  ordered,  follow  the  event." 
And  for  this  purpose  the  word  "  event "  must  be  read  distributively, 
— ^that  is  to  say,  the  party  in  whose  favour  final  judgment  is  entered 
will  be  entitled  to  the  general  costs  of  the  action,  but  the  other  party 
will  be  entitled  to  the  costs  of  any  issues  found  for  him. 
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lUvMrations. 

If  a  plaintiff  saes  for  several  libels,  or  seveial  slanderB,  or  for  libel.  Blander, 
and  assault,  or  any  other  canse  of  action,  and  sacceeds  on  one  cause  of  action  but 
fails  on  others,  each  party  is  entitled  to  judgment  with  coets  on  the  cause  of  action 
which  he  has  won,  without  any  special  order  under  Order  LXV.  r.  1. 

Myen  ▼.  Defries,  5  Ex.  D.  16, 180  ;  49  L.  J.  Ex.  266  ;  28  W.  R.  26^ 
406  ;  41  K  T.  659 ;  42  K  T.  137. 
But  if  there  be  only  one  cause  of  action,  and  several  issues  raised  concerning 
it,  then  if  the  plaintiff  recovers  damages  on  any  issue,  he  will  be  entitled  to 
judgment,  and  such  judgment  will,  in  the  absence  of  any  special  order,  cany  with 
it  the  general  costs  of  the  action,  leaving  the  defendant  tilie  right  only  to  dednct 
the  costs  of  any  issue  which  he  has  won. 

Jones  V.  Curling,  (C.  A.)  13  Q.  R  D.  262 ;  53  L.  J.  Q.  B.  373  ;  33 
W.  R.  651 ;  50  L.  T.  349. 
So,  if  a  defendant  in  an  action  of  defamation  both  justifies  and  pleads  privilege, 
and  fjEols  on  the  first  plea  and  wins  on  the  second,  he  will  be  entitled  to  the 
general  costs  of  the  action,  minvs  such  costs  as  the  plaintiff  can  prove  to  bave 
been  occasioned  by  the  plea  of  justification,  and  by  that  exclusively. 
Skinner  v.  Shoppee,  6  Bing.  N.  C.  131 ;  8  Scott,  275. 
Harrieon  v.  Bush,  5  E.  &  B.  344 ;  25  L.  J.  Q.  B.  99  ;  2  Jur.  N.  &  90. 
Sparrow  v.  HiU,  (C.  A-)  8  Q.  B.  D.  479  ;  50  L.  J.  Q.  B.  675  ;  29  W.  R 
705  ;  44  L.  T.  917. 
The  same  rule  was  followed  where  the  juiy  found  that  the  words  were  false 
but  that  the  defendant  had  never  published  them,  or  that  they  were  no  libeL 
Empson  v.  Fairfax  d:  Weaver^  8  A.  &  E.  296 ;  3  N.  &  P.  385. 
Where  a  libel  consists  of  two  severable  portions,  each  making  a  separate  charge 
against  the  plaintiff,  the  defendant  may  justify  the  one  without  the  other ;  and  if 
he  raise  the  issue  by  a  proper  plea  and  succeed  on  it,  he  will  be  entitled  to  tiie 
costs  of  proving  the  one  charge  true,  though  he  has  to  pay  damages  for  the  other. 
But  if  the  defendant  in  such  a  case  foolishly  pleads  that  the  whole  libel  is  trae, 
and  fails  to  prove  more  than  half  of  it  true,  the  plaintiff  will  be  entitled  to  a  general 
verdict  in  his  favour,  and  the  defendant  will  be  entitled  to  no  costs  without  a 
special  order,  because  no  issue  has  been  found  for  him. 

BidduLph  V.  ChaTnberlayne,  17  Q.  B.  351 ;  as  explained  in  Reynolds  v. 
Harris,  3  C.  B.  N.  S.  267  ;  28  L.  J.  C.  P.  26  ;  5  Jur.  N.  S.  365. 
So  where  the  defendant  pleads  and  proves  that  one  half  of  the  libel  does  not 
refer  to  the  plaintiff,  he  will  be  entitled  to  any  costs  occasioned  by  that  half  of 
the  libel  having  been  included  in  the  action. 

Prudhomme  v.  Fraser,  2  A.  &  E.  646. 
Where  immaterial  issues  are  found  in  favour  of  one  party,  and  judgment  is 
afterwards  entered  for  the  other,  neither  party  is  entitled  to  the  costs  of  the  im- 
material issues. 

Ooodbume  v.  Bowman,  9  Bing.  667. 

Costs  of  Introductory  Avermevts,  &c. 

A  successful  plaintiff  is  entitled  to  bis  costs  of  proving  all "  matters 
of  inducement"  which  were  reasonably  necessary  to  explain  the 
meaning  of  the  words  complained  of,  or  to  show  the  extent  of  the 
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damage  caused  thereby.  **  We  ought  not  to  be  too  nice  in  cutting 
doum  the  plaintiffs  proof  to  the  exact  amount  at  which,  under  bare 
poles,  he  may  conduct  his  vessel  into  port."  (Per  Tindal,  C.J.,  in 
Anchreim  y.  Thornton,  8  Bing.  at  p.  434.) 

Payrfient  into  Cov/rt 

Money  cannot  now  be  paid  into  Court  in  any  action  of  libel  or 
slander  without  admitting  the  plaintiff's  cause  of  action ;  no  defence 
can  be  pleaded  at  the  same  tima  (Order  XXII.  r.  1.)  Eawkedey 
V.  Bradsha/w,  (C.  A.)  5  Q.  B.  D.  302 ;  49  L.  J.  Q.  B.  333 ;  28  W.  R 
557 ;  42  L.  T.  285,  is  no  longer  law.  If  the  plaintiff  accepts  the 
sum  paid  into  Court  in  satisfaction  of  his  claim,  he  must  give  the  de- 
fendant notice  to  that  effect,  and  may  then  proceed  to  tax  his  costs, 
unless  the  Court  or  a  judge  otherwise  orders,  and  in  case  of  non- 
payment he  may  sign  judgment  for  his  costs.  (Order  XXII.  r.  7.) 
This  is  the  rule,  even  where  the  defendant  pays  sixpence  into  Court, 
and  the  plaintiff  accepts  that  sum  in  satisfaction  of  his  claim. 
{McSheffrey  v.  Lanagan,  20  L.  B«  Ir.  528.)  But  a  judge  at 
chambers  will  deprive  the  plaintiff  of  his  costs  if  the  whole  action 
was  useless  or  malicious.  (Broadkwrst  v,  WUley,  Weekly  Notes, 
1876,  p.  21 ;  NicJiola  v.  Hvens,  22  Ch.  D.  611 ;  52  L.  J.  Ch.  383; 
31  W.  R  412;  48  L.  T.  66.)  If  the  plaintiff  does  not  accept  the 
sum  paid  into  Court,  but  continues  his  action  for  damages  ultra,  he 
will  recover  the  whole  of  his  costs  of  the  action  should  the  jury  find 
a  verdict  for  an  amount  larger  than  the  sum  paid  into  Court.  If, 
on  the  other  hand,  the  verdict  be  for  an  amount  not  greater  than  the 
sum  in  Court,  the  defendant  will  be  entitled  to  the  whole  costs  of 
the  action  {Langridge  v.  Campbell,  2  Ex.  D.  281 ;  46  L.  J.  Ex.  277 ; 
25  W.  R  351;  36  L.  T.  64;  Goutard  v.  Carr,  (C.  A.)  13  Q.  B.  D. 
598,  n.;  53  L.  J.  Q.  B.  55,  467,  n.;  32  W.  R  242);  unless  the 
Court  or  a  judge  think  fit  to  make  a  special  order  that  the  plaintiff 
shall  have  his  costs  of  the  action  up  to  the  time  when  the  money 
was  paid  into  Court,  and  the  defendant  shall  have  only  his  costs 
incurred  after  that  time,  as  in  Buckton  v.  Higgs,  4  Ex.  D.  174 ;  27 
W.  R  803 ;  40  L.  T.  755 ;  and  see  The  William  Symington,  10 
P.  D.  1 ;  51  L.  T.  461. 

Cov/nterclaim. 

It  is  very  seldom  that  there  is  a  counterclaim  in  an  action  of  libel 
or  slander;  but  whenever  there  is,  its  presence  complicates  the 
question  of  costs.  In  an  action  of  libel  or  slander  there  can  be  no 
set-off,  as  the  damages  claimed  are  unliquidated ;  in  other  words,  the 
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coanterclaim  is  not  a  defence  to  the  plaintifiTs  action,  but  practicallj 
a  cross-action  brought  by  the  defendant  against  the  plaintiff.     It  is 
clear,  moreover,  that  s.  116  of  the  County  Courts  Act,  1888,  does 
not  apply  to  actions  of  libel  or  slander,  or  to  counterclaims  of  any 
kind.    (Blake  v.  Appleyard,  3  Ex.  D.  195 ;  47  L.  J.  Ex.  407 ;  26 
W.  R  592 ;  ATrum  v.  BobbeU,  (C.  A.)  22  Q.  B.  D.  543 ;  58  L.  J.  Q.  B. 
219 ;  37  W.  R  329 ;  60  L.  T.  912.)     It  follows,  therefore,  that  where 
the  plaintiff's  claim  is  either  for  libel  or  slander,  and  the  defendant 
sets  up  any  counterclaim,  and  both  recover,  then,  as  Brett,  L.  J.,  says 
in  BaiTies  v.  BroTnley,  (C.  A.)  6  Q.  B.  D.  at  p.  695;  50  L.  J.  Q.  B. 
465 ;  29  W.  R.  706 ;  44  L.  T.  915,  "  the  proper  principle  of  taxation, 
if  not  otherwise  ordered,  is  to  take  the  claim  as  if  it  and  its  issues 
were  an  action,  and  then  to  take  the  counterclaim  and  its  issues  as 
if  it  were  an  action,  and  then  to  give  the  aUocatur  for  costs  for  the 
balance  in  favour  of  the  litigant  in  whose  favour  the  balance  turns. 
In  such  a  case  where  items  are  common  to  both  actions  the  master 
would  divide  them."    This  was  abo  recognized  as  the  proper  prin- 
ciple in  Be  Brown,  Wa/rd  v.  Morse,  (C.  A)  23  Ch.  D.  377 ;  52  L  J. 
Ch.  524;  31  W.  R  936;  49  L.  T.  68;  in  Lowe  v.  Holme  and 
another,  10  Q.  B.  D.  286;  52  L.  J.  Q.  B.  270;  31  W.  R  400;  in 
Shrapnd  v.  Laing,  20  Q.  B.  D.  334;  57  L.  J.  Q.  B.  195;  36  W.  R 
297 ;  58  L.  T.  705 ;  and  in  Amon  v.  Bobbett,  auprd.    If  the  plaintiff 
recover  any  sum  at  all,  even  a  farthing,  and  the  defendant  nothing 
on  his  counterclaim,  then  the  plaintiff,  in  the  absence  of  any  special 
order  to  the  contrary,  is  entitled  to  the  whole  costs  of  the  action. 
{Potter  V.  Ghambera,  4  C.  R  D.  457 ;  48  L.  J.  C.  R  274;  27  W.  R 
414.)     If  neither  plaintiff  nor  defendant  recover  anything  on  either 
claim  or  counterclaim,  the  plaintiff  pays  the  general  costs  of  the 
action,  including  those  common  to  both  claim  and  counterclaim,  for 
he  commenced  the  litigation ;  the  defendant  pays  only  such  costs  as 
the  plaintiff  can  prove  to  have  been  occasioned  by  the  counterclaim. 
(Saner  v.  BUton,  11  Ch.  D.  416 ;  48  L.  J.  Ch.  545 ;  27  W.  R  472; 
40  L.  T.  184;  Mason  v.  Brentini,  (C.  A.)  15  Ch.  D.  287 ;  29  W.  R 
126 ;  42  L.  T.  726 ;  43  L.  T.  557.)     If,  however,  the  action  be  not  of 
libel  or  slander,  but  he  such  that  it  could  have  been  brought  in  the 
County  Court,  then  the  plaintiff's  right  to  costs  will  be  subject  to 
s.  116  of  the  County  Courts  Act,  1888;  while,  if  the  counterclaim  he 
for  libel  or  slander,  the  defendant  will  be  entitled  to  recover  all  the 
costs  of  his  counterclaim,  if  he  recover  only  a  farthing  thereunder, 
unless  a  special  order  be  made  to  the  contrary.     {Staples  v.  Young, 
2  Ex.  D.  324 ;  25  W.  R.  304 ;  Chatfield  v.  Sedgwick,  4  C.  R  D.  459; 
27  W.  R  790;  41  L.  T.  438;  Rviherford  v.  Wilkie,  41  L.  T.  435; 
Akrbecker  <fe  Son  v.  Frost,  ]  7  Q.  B.  D.  606 ;  55  L.  T.  264.) 


COSTS.  411 

Costs  of  a  Remitted  Action. 

If  an  action  of  libel  or  slander  be  commenced  in  the  High  C!ourt, 
and  subsequently  remitted  to  a  County  Court,  under  s.  66  of  the 
County  Courts  Act,  1888,  ''the  action  and  all  proceedings  therein 
shall  be  tried  and  taken  in  such  Court  as  if  the  action  had  originally 
been  commenced  therein."  It  follows  that  the  High  Court  has  no 
jurisdiction  to  make  any  order  as  to  the  costs  of  such  an  action 
(Moody  V.  Steward,  L.  R  6  Ex.  36 ;  40  L.  J.  Ex.  26 ;  19  W.  R  161 ; 
23  L.  T.  465;  Ha/rris  &  Sotis  v.  Judge,  C.  A.  (1892)  2  Q.  B.  565; 
61  L.  J.  Q.  R  577 ;  41  W.  R  9;  67  L.  T.  19);  and  that  the  power 
of  the  County  Court  judge  over  costs  is  regulated  by  s.  113  of  the 
County  Courts  Act,  1888,  and  not  by  the  Rules  of  the  Supreme 
Court  That  is  to  say,  the  judge  has  absolute  discretion  over  the 
costs  of  the  action,  whether  it  be  tried  by  a  jury  or  not.  Such 
discretion  must,  of  course,  be  exercised  judicially;  but  is  not  re- 
stricted by  any  provision  as  to  "  good  causa"  In  the  absence  of  any 
special  direction,  the  costs  will  follow  the  event;  the  costs  of  the 
proceedings  in  the  High  Court  will  be  allowed  according  to  the  scale 
in  use  in  the  High  Court;  the  costs  incurred  since  the  order  to 
remit  according  to  the  County  Court  scale. 

Costs  of  Former  Trial 

The  costs  of  the  first  trial  abide  the  event  of  the  second,  unless  any 
special  order  be  made  when  the  new  trial  is  granted,  or  at  the  second 
trial.  {Creen  v.  Wright,  2  C.  P.  D.  354;  46  L.  J.  C.  P.  427; 
25  W.  R  502;  36  L.  T.  365;  Field  v.  Oreat  Northern  Ry,  Co.,  3 
Ex,  D.  261 ;  26  W.  R  817 ;  39  L.  T.  80.)  And  by  "the  event"  of 
the  second  trial  is  meant  the  result  of  that  trial  as  to  costs. 
(Broiherton  v.  Metropolita/n  District  Ry,  Joint  Corwmittee,  (1894) 
1  Q.  B.  666;  42  W.  R  273;  70  L.  T.  218;  9  R  154.) 

Inquiry  as  to  Da/mages. 

It  has  now  been  decided  by  the  Court  of  Appeal  that  the  assess- 
ment of  damages  by  a  jury  before  an  under-sheriff,  upon  a  writ  of 
inquiry  issuing  out  of  the  High  Court,  is  the  trial  of  a  cause,  matter, 
or  issue  in  the  High  Court.  {WiUiami  RadamCs  Microbe  KiUer 
Co.,  Ld.  V.  Leather,  (1892)  1  Q,  B.  85 ;  61  L.  J.  Q.  B.  38.)  Under 
the  County  Courts  Act,  1867  (30  &  31  Vict  c.  142),  it  was  decided 
that  an  under-sheriff  executing  such  a  writ  was  a  "judge,"  and  had 
power  to  certify'for  costs  as  required  by  that  Act  {Craven  v.  Smith, 


412  COSTS. 

L.  R.  4  Ex.  146;  38  L.  J.  Ex.  90;  17  W.  R  710;  20  L.  T.  400); 
although,  of  course,  he  is  not  ''a  judge  of  the  High  Court"  within 
s.  116  of  the  County  Courts  Act,  1888.  (Cox  v.  Hill,  67  L.  T.  26.) 
But  as  no  action  of  libel  or  slander  can  be  commenced  in  a  County 
Court,  8.  116  does  not  apply.  Hence,  it  would  seem  to  follow  that 
the  under-sheriff  presiding  over  such  an  assessment  of  damages  by  a 
jury  was  "  the  judge  by  whom  such  action,  cause,  matter,  or  issue  is 
tried  "  within  the  meaning  of  Order  LXV.  r.  1,  and  had,  therefore, 
power  for  good  cause  to  deprive  the  plaintiff  of  his  costs.  If  so,  the 
decision  of  Field,  J.,  at  Chambers  in  Odth  v.  Howarth,  Weekly 
Notes,  1884,  p.  99,  is  no  longer  law. 

Costa  of  a  Reference. 

All  arbitrators  and  referees  have  now  full  power  over  costs,  unless 
a  contrary  intention  be  expressed  in  the  submission.  (Sect  2  of  the 
Arbitration  Act,  1889.) 

Hvsband  and  Wife. 

If  a  married  woman  having  general  separate  estate  fail  in  an 
action  of  libel  or  slander,  she  may  be  condemned  in  costs,  although 
her  husband  was  joined  with  her  as  a  co-plaintiff  or  a  co-defendant 
{Newton  and  wife  v.  Boodle  and  others^  4  C.  B.  359;  18  L.  J. 
C.  P.  73;  Morris  v.  Freeman  and  wife,  3  P.  D.  65 ;  47  L.  J.  P.  D. 
&  A.  79;  27  W.  R  62;  39  L.  T.  125;  and  see  the  remarks  of 
Jessel,  M.R,  in  Besant  v.  Wood,  12  Ch.  D.  630;  40  L.  T.  453 ;  and 
ss.  1  and  13  of  the  Married  Women's  Property  Act,  1882,  post* 
pp.  415,  421.)  And  now  the  Court  may  order  payment  of  such  costs 
out  of  separate  property  which  is  subject  to  a  restraint  on  anticipa- 
tion.    (Sect.  2  of  the  Married  Women's  Property  Act,  1893.) 

Public  Bodies. 

If  the  oflScers  of  any  corporation,  local  board,  company,  or  other 
public  body  be  libelled  or  slandered,  and  take  either  civil  or  criminal 
proceedings  to  clear  themselves,  the  costs  must  not  be  paid  out  of 
the  corporate  funds,  which  were  contributed  for  other  purposes*  Ifi 
however,  it  be  the  company  itself  that  is  libelled  or  slandered,  the 
directors  may,  of  course,  employ  the  company's  funds  in  its  own 
defence. 

Illustrations. 

The  house  BOigeon  of  the  Maiylebone  workhouse  was  dismissed  by  tiie 
guardians  in  consequence  of  differences  which  had  arisen  between  him  and  the 
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honoiaiy  physician  of  the  parish  infirmary.  The  house  surgeon  thereupon 
brought'  actions  of  libel  and  slander  against  the  honorary  physician,  and  also 
against  the  assistant  surgeon  of  the  workhouse.  He  fisdled  in  both,  became 
bankrupt,  and  disappeared.  The  guardians  thereupon  paid  the  costs  incurred  by 
their  officers  out  of  the  poor's  rates ;  and  the  poor  law  auditors  allowed  the  pay- 
ment. But  Knight-Bruce,  V.-C,  held  such  payment  a  breach  of  trust,  and 
ordered  those  guardians  who  had  authorized  it  to  refund  the  amount  out  of  their 
own  pockets. 

Attomey-General  v.  CompUn,  1  Younge  &  CoUyer,  Eq.  417. 
A  Turkish  railway  company  was.  managed  by  English  directors.  EUissen  wrote 
a  letter  to  Lord  Stanley  (then  Secretary  for  Foreign  Affairs),  charging  the  directors 
with  mismanaging  the  affairs  of  the  company  and  misappropriating  its  funds. 
At  a  general  meeting  of  the  shareholders  a  resolution  was  passed  requesting  the 
directors  '<to  adopt  the  strongest  possible  measures  to  put  an  end  to  such 
mischievous  action."  The  directors  accordingly  prosecuted  EUiasen  for  libel 
Wickens,  Y.-C,  held  that  the  costs  of  such  prosecution  could  not  be  paid  out  of 
the  assets  of  the  company. 

Pickering  v.  Stephmson,  L.  B.  14  Eq.  322 ;  41  L.  J.  Oh.  493  ;  20  W.  B. 
654  ;  26  L.  T.  608. 
And  the  directors  would  now,  in  such  a  case,  be  ordered  to  repay  to  the 
Company  any  costs  thus  improperly  paid  out  of  its  funds. 

OuUeme  v.  London,  <tc.  Building  Society,  26  Q.  B.  D.  485,  490 ;  59 

L.  J.  Q.  B.  525 ;  39  W.  R  88  ;  63  L.  T.  511. 
In  re  Sharpe,  (1892)  1  Ch.  154, 165  ;  61  L.  J.  Ch.  193  ;  40  W.  R.  241 ; 
65  L.  T.  806. 
A  former  employ^  of  the  Army  and  Navy  Stores  took  to  walking  up  and  down 
in  front  of  their  door,  carrying  sandwich-boards  placarded  with  violent  attacks 
upon  the  society,  denouncing  it  as  ^  a  swindle,  and  counterfeit,''  and  also  upon 
the  directors.    Held,  that  as  these  libels  were  clearly  calculated  to  injure  the 
credit  of  the  society,  and  to  diminish  its  business,  the  costs  of  a~  prosecution  might 
rightly  be  paid  out  of  the  funds  of  the  society. 

Studdert  v.  Grosvenor,  33  Ch.  D.  528  ;   56  L.  J.  Ch.  689  j   34  W.  R. 
754  ;  56  L.  T.  171  ;  50  J.  P.  710. 

As  to  costs  in  criminal  proceedings,  see,  as  to  indict- 
ments, posty  p.  643 ;  as  to  criminal  informations,  post, 
p.  648. 


CHAPTER  XV. 

THE  LAW  OF  PERSONS   IN   BOTH   CIVIL  AND   CRIMINAL   OASES. 

We  have  hitherto  dealt  with  the  plaintiff  and  defendant 
as  individuals  under  no  disability,  who  sue  and  are  sued 
singly  and  in  their  own  right.  I  propose  in  this  chapter 
to  examine  the  rights  and  liabilities  arising  from  personal 
disability  or  special  personal  relations  with  others,  both  in 
civil  and  criminal  cases. 

It  will  be  convenient  to  divide  this  chapter  into  the 
following  heads  :— 

1.  Husband  and  Wife. 

2.  Infants. 

3.  Lunatics. 

4.  Bankrupts. 

5.  Receivers. 

6.  Executors  and  Administrators. 

7.  Aliens. 

8.  Master  and  Servant ;  Principal  and  Agent. 

9.  Corporations  and  Companies., 

10.  Partners. 

11.  Several  Plaintiffs. 

12.  Several  Defendants. 

1.  Husband  and  Wife. 

When  words  actionable  per  se  are  spoken  of  a  married 
woman,  she  may  either  sue  alone,  or  she  may  join  her 
husband  as  co-plaintiff;  in  the  latter  case,  he  will  be 
entitled  to  recover  in  the  same  action  for  any  special 
damage  that  may  have  occurred  to  him.  When  the  words 
are  not  actionable  per  se,  she  may  sue,  provided  she  can 
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show  that  some  special  damage  has  followed  from  the 
words  to  her.  That  special  damage  has  accrued  to  her 
husband  in  consequence  of  such  words  will  not  avail  her ; 
he  alone  can  sue  for  such  damage,  although  it  is  her  repu- 
tation that  has  been  assailed. 

Hence,  if  words  not  actionable  per  se  be  spoken  of  a  married 
woman  and  damage  ensue  to  the  husband,  none  to  her,  she  cannot 
sue,  but  he  can.  The  damage  to  him  is  in  fact  the  sole  cause  of 
action. 

This  right  of  the  husband  to  sue  for  words  defamatory  of  his  wife 
is  somewhat  anomalous,  for  kia  reputation  is  in  no  way  assailed  ;  and 
though  he  has  sustained  damage,  is  it  not  damnv/m  sine  injv/rid  i 
Generally  speaking,  if  words  defamatory  of  A.,  but  not  actionable  in 
themselves,  produce  damage  only  to  B.,  neither  A.  nor  B.  can  sue. 
But  the  reputation  of  a  husband  is  so  intimately  connected  with  that 
of  his  wife,  that  he  has  always  been  allowed  to  sue  whenever  he  ban 
received  damage,  just  as  though  the  words  had  been  spoken  of 
himself. 

That  this  is  law,  is  clearly  laid  down  in  Siderfin,  346,  under  the 
year  1667  :  "  Nota,  si  parols  queux  de  eux  m  ne  sont  Actionable 
mes  solement  in  respect  del  collateral  dams,  sont  pte.  (parl&)  del  feme 
covert,  Le  Baron  sole  port  L'action,  et  si  le  feme  soit  joyn  ove  luy  le 
Judgment  serra  pur  ceo  arrest,  coment  soit  apres  verdict."  (And  see 
Coleman  et  ux.  v.  HarcouH,  (1664)  1  Levinz,  140 ;  Harwood  et  ua*. 
V.  Hardvnck  et  van.,  (1668)  2  Keble,  387 ;  Orove  et  ux.  v.  Hart, 
(1752)  Sayer,  33 ;  B.  N.  P.  7.)  In  the  case  of  Ridirig  v.  Smith, 
1  Ex.  D.  91  ;  45  L.  J.  Ex.  281 ;  24  W.  R  487 ;  34  L.  T.  500,  the 
wife's  name  was  stmck  off  the  record  by  the  judge  at  the  trial,  and 
the  husband  recovered  for  the  damage  to  his  business  caused  by 
words  not  actionable  per  ae,  spoken  of  his  wife ;  though  there  it  is 
true  the  Court  bases  its  judgment  on  the  fact  that  Mrs.  Riding  helped 
her  husband  in  the  shop,  and  was  therefore  his  servant  or  assistant 
as  well  as  his  wife. 

By  the  Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75),  s.  1,  sub-s.  (2),  a  married  woman  is  now 
capable  "  of  suing  and  being  sued,  either  in  contract  or  in 
tort,  or  otherwise,  in  all  respects  as  if  she  were  a>feme  sole, 
and  her  husband  need  not  be  joined  with  her  as  plaintiff 
or  defendant,  or  be  made  a  party  to  any  action  or  other 
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legal  proceeding  brought  by  or  taken  against  her;  and 
any  damages  or  costs  recovered  by  her  in  any  such  action 
or  proceeding  shall  be  her  separate  property;  and  any 
damages  or  costs  recovered  against  her  in  any  such  action 
or  proceeding  shall  be  payable  out  of  her  separate  pro- 
p^rTy.  and  „ft  otherwis^^  A  married  woma„!^ereL, 
may  now  sue  for  libel  or  slander  without  her  husband  or 
any  next  friend ;  and  she  cannot  be  ordered  to  give 
security  for  the  costs  of  the  action,  even  although  she  have 
at  the  time  of  action  no  separate  estate,  and  there  be 
nothing  upon  which,  if  she  fails,  the  defendant  can  issue 
available  execution.  {In  re  IsaaCf  Jacob  v.  Isaac,  (C.  A-)  30 
Ch.  T>.  418 ;  54  L.  J.  Ch.  1136 ;  33  W.  R  845  ;  53  L.  T. 
478;  Threlfall  v.  Wilson^  8  R  T>.  18;  48  L.  T.  238; 
Severance  v.  Civil  Service  Supply  Association^  48  L.  T. 
485.) 

Formerly  a  married  woman  was  always  bound  to  join  her  husband 
as  co-plaintiff,  otherwise  the  defendant  might  plead  in  abatement 
But  the  action  was  still  regarded  as  solely  hers.  If  she  died,  it 
abated  ;  if  he  died,  the  action  survived  to  her  and  she  continued  it  as 
sole  plaintiff.  No  damages  could  be  recovered  in  such  an  action  for 
any  pecuniary  loss  suffered  by  the  husband  ;  if  the  words  were  not 
actionable  per  se,  and  the  female  plaintiff  could  show  no  damage  to 
herself,  they  were  non-suited. 

The  husband  was  formerly  obliged  to  bring  a  separate  action  for 
any  damage  he  had  sustained.  But  by  the  Common  Law  Procedure 
Act,  1852,  s.  40,  he  was  allowed  to  add  claims  in  his  own  right 
whenever  he  was  necessarily  made  a  co-plaintiff  in  any  action  brought 
for  an  injury  done  to  his  wife  ;  and  it  was  provided  that  on  the  death 
of  either  party  the  action  should  not  abate  so  far  as  the  causes  of 
action  belonging  to  the  survivor  were  concerned.  And  now,  by 
Order  XVIIL  r.  4,  "  Claims  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  either  of  them  separately," 

Married  women  still,  as  a  rule,  adopt  the  old  common  law  method, 
and  join  their  husband  as  co-plaintiff.  And  there  is  this  practical 
convenience  in  so  doing,  that  thus  all  damages  sustained  by  either 
'  can  be  recovered  in  one  action.  And  there  is  also  a  twofold  chance 
of  proving  special  damage.  In  all  cases  of  the  class  of  AUaop  v. 
AUsop,  5  H.  &  N.  534 ;  29  L.  J.  Ex.  315,  ante,  p.  382,  it  will  clearly 


HUSBAND  AND   WIFE,  417 

be  prudent  for  the  pleader  to  make  a  separate  claim  for  damages  for 
the  husband.  For  I  apprehend  that  it  is  clear  law  that  a  wife  suing 
alone  under  the  Act  of  1882,  cannot  recover  for  any  special  damage 
which  would  have  been  excluded  in  an  action  brought  at  common  law 
by  herself  and  her  husband.  The  damages  recovered  in  such  an 
action  are  to  be  her  separate  property ;  she  cannot,  therefore,  recover 
for  any  loss  which  her  husband  has  suffered.  "The  Act  does  not 
destroy  the  husband's  right,  but  only  relieves  the  woman  from  in- 
capacity." (Per  Bowen,  L.J.,  in  Weldon  v.  Winalow  (C.  A.),  13 
Q.  B.  D.  788  ;  53  L.  J.  Q.  B.  528 ;  33  W.  R.  219  ;  51  L.  T.  643.) 

By  sect.  12  of  the  same  Act,  "  Every  woman,  whether 
married  before  or  after  this  Act,  shall  have  in  her  own 
name  against  all  persons  whomsoever,  including  her 
husband,  the  same  civil  remedies,  and  also  (subject,  as 
regards  her  husband,  to  the  proviso  hereinafter  contained) 
tl^e  same  remedies  and  redress  by  way  of  criminal  pro- 
ceedings, for  the  protection  and  security  of  her  own 
separate  property,  as  if  such  property  belonged  to  her 
as  9k  feme  sole,  but,  except  as  aforesaid,  no  husband  or  wife 
shall  be  entitled  to  sue  the  other  for  a  tort."  This  section 
does  not  enable  a  married  woman  to  take  criminal  pro- 
ceedings against  her  husband  for  a  personal  libel  upon 
herself.  {The  Queen  v.  Lord  Mayor  of  London  and  Vance, 
16  Q.  B.  D.  772 ;  55  L.  J.  M.  C.  118 ;  34  W.  K.  544  ;  54 
L.  T.  761 ;  50  J.  P.  614;  16  Cox,  C.  C.  81.) 

In  New  York  and  Pennsylvania  a  married  woman  has  for  many 
years  been  enabled  by  special  statute  to  sue  for  libel  or  slander  with- 
out joining  her  husband  ;  but  even  in  those  States  she  cannot  sue  her 
husband  for  defaming  her.  (Freethy  v.  Freethy,  42  Barb.  (N.  Y.) 
641 ;  Tibbs  v.  Brown,  2  Grant's  Cas.  (Penn.)  39.)  It  is  submitted, 
however^  that  if  in  England  a  married  woman  carried  on  a  separate 
trade  or  profession,  and  her  husband  libelled  or  slandered  her  in  the 
way  of  such  trade  or  profession,  she  could  sue  him  under  sect.  12 ; 
such  an  action  was  held  by  Brett,  J.,  to  be  "  a  remedy  for  the  pro- 
tection and  security"  of  her  separate  property  within  sect.  11  of  the 
Act  of  1870,  and  in  the  present  sect.  12  the  same  words  are  used. 
(Svmmers  v.  City  Bank,  L.  R.  9  C.  P.  580 ;  43  L.  J.  C.  P.  261.)  But 
he  cannot  in  any  case,  not  even  after  they  are  divorced,  sue  her  for 

O.L.S.  E  E 
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defamatory  words  published  by  her  during  coverture.     (Phillips  v. 
Ballet,  1  Q.  B.  D.  436 ;  45  L.  J.  Q.  B.  277 ;  24  W.  R.  345 ;  34  L.  T. 

177.) 

If  the  words  be  spoken  of  the  woman  before  marriage, 
the  husband's  name  may  still  be  joined  on  the  writ ;  if  she 
marry  pending  action,  the  husband  may  be  made  a  party 
under  Order  XVII.  r.  4,  though  this  is  not  necessary  (r.  1). 
The  right  of  action  survives  to  the  wife  on  her  husband's 
death,  whether  he  was  a  party  to  the  action  or  not ;  the 
widow  continues  sole  plaintiff  and  the  action  does  not 
abate.  If,  however,  the  wife  dies  before  final  judgment, 
the  action  must  cease;  it  cannot  be  continued  by  her 
husband  either  y^re  mariti,  or  as  her  administrator. 

If  a  married  woman  fail  in  an  action  of  libel  or  slander  she  may  be 
condemned  in  costs,  although  her  husband  was  joined  as  a  co- 
plaintiflF.  (Newton  and  wife  v.  Boodle  and  others,  4  C.  B.  359 ;  18 
L.  J.  C.  P.  73.)  And  now  by  sect.  2  of  the  Married  Women's 
Property  Act,  1893  (56  &  57  Vict  c.  63),  "In  any  action  or  proceed- 
ing now  or  hereafter  instituted  by  a  woman  or  by  a  next  Mend  on 
her  behalf,  the  court  before  which  such  action  or  proceeding  is 
pending  shall  have  jurisdiction  by  judgment  or  order  from  time  to 
time  to  order  payment  of  the  costs  of  the  opposite  party  out  of 
property  which  is  subject  to  a  I'estraint  on  anticipation,  and  may 
enforce  such  payment  by  the  appointment  of  a  receiver  and  the  sale 
of  the  property  or  otherwise,  as  may  be  just"  An  order  may  be 
made  under  this  section  as  to  the  costs  of  a  counter-claim  raised 
unsuccessfully  by  a  man-ied  woman  defendant.  (Hood-Barrs  v. 
Cathcart  (2),  (1895)  1  Q.  B.  873.)  Otherwise  the  section  only  applies 
to  cases  where  a  married  woman  is  plaintiff;  no  such  order  can  be 
made  as  to  the  costs  of  any  motion  or  appeal  made  by  a  married 
woman  in  an  action  in  which  she  is  a  defendant  (Hood-Barrs  v. 
CathcaH  (1),  (1894)  3  Ch.  376  ;  63  L.  J.  Ch,  793.) 

Ulibstratums. 

Where  words  actionable  per  se  were  spoken  of  a  married  woman,  she  was 
allowed  to  recover  only  20s,  damages ;  all  the  special  damage  which  she  proved  at 
the  trial  was  held  to  have  accrued  to  her  husband,  and  not  to  her :  he  ought, 
therefore,  to  have  sued  for  it  in  a  separate  action.  He  could  now  claim  each 
damage  in  his  wile's  action,  if  joined  as  a  co-plaintiff. 

Dengate  and  toife  v.  Gardiner,  4  M.  &  W.  5 ;  2  Jur.  470. 
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Where  a  married  woman  lived  in  service  apart  from  her  husband,  maintaining 
herself,  and  was  dismissed  in  consequence  of  a  libellous  letter  sent  to  her  master, 
it  was  held  that  the  husband  could  sue  ;  for  his  was  the  special  damage. 
Gmoard  v.  Wellington  (1836),  7  C.  &  P.  531. 
In  such  a  case,  had  the  cause  of  her  dismissal  been  slanderous  words  not  action- 
able per  scy  the  wife  could  not  (before  the  Married  Women's  Property  Act,  1870,  at 
all  events)  have  sued.  She  would  have  been  held  to  have  suffered  no  damage  at 
all,  her  personal  property  belonging  entirely  to  her  husband.  Per  Lord  Camp- 
bell in 

Lynch  v.  Knight  amd  wife,  9  H.  L.  C.  589  ;  8  Jur.  N.  S.  724  ;  5  L.  T. 
291. 
Action  by  husband  and  wife,  who  kept  a  victualling-house,  against  the  defendant 
for  saying  to  the  wife,  "  Thou  art  a  bawd  to  thine  own  daughter,*'  whereby  J.  S. 
that  used  to  come  to  the  house  forbore,  &c.,  to  the  damage  of  both.    After  verdict 
for  the  plaintiffs,  judgment  was  stayed  "  because  the  words  are  not  actionable, 
except  in  respect  of  the  special  loss,  which  is  the  husband's  only." 
Coleman  and  wife  v.  Harcourt  (1664),  1  Lev.  140. 
The  female  plaintiff  lived  separate  from  her  husband  and  kept  a  boarding-house. 
The  defendant  spoke  words  imputing  to  her  insolvency,  adultery  and  prostitution ; 
some  of  her  boarders  left  her  in  consequence,  and  certain  tradesmen  refused  her 
credit    After  verdict  for  the  plaintiffs,  judgment  was  arrested,  on  the  ground  that 
the  husband  should  have  sued  alone,  for  the  words  were  actionable  only  by  reason 
of  the  damage  to  the  business,  and  such  damage  was  solely  his. 

SaviUe  et  ux,  v.  Sweeny,  4  B.  &  Ad.  514  ;  1  N.  &  M.  254. 
And  so  in  America  where  a  married  woman  was  living  apart  from  her  husband 
under  articles  of  separation,  wherein  the  husband  had  covenanted  that  she  might 
use  his  name  in  suing  for  any  injury  to  her  person  or  character,  and  the  wife 
brought  an  action  for  slander  in  the  joint  names  of  her  husband  and  herself ;  the 
defendant  induced  the  husband  to  execute  a  deed  releasing  the  cause  of  action,  and 
pleaded  the  release  in  bar  of  the  wife's  action,  and  the  Court  was  compelled  to  hold 
this  deed  a  good  answer  to  the  action. 

Beach  et  ux.  v.  Beach,  2  Hill  (N.  Y.),  260. 
Where  the  libel  imputed  that  the  plaintiff,  a  married  man,  kept  a  gaming-house, 
and  that  his  wife  was  a  woman  of  notoriously  bad  character,  and  the  wife  fell  ill 
and  died  in  consequence,  evidence  of  such  damage  was  excluded  in  an  action 
brought  by  the  surviving  husband. 

Guy  V.  Gregory,  9  C.  &  P.  584. 

And  see  Wilson  v.  Govt,  3  Smith  (17  N.  Y.  R.),  445,  anJte,  p.  346. 
Words  directly  defamatory  of  the  wife  may  also  be  defamatory  of  the  husband* 
who  may  therefore  sue  alone.  Thus,  where  the  defendant  said  to  the  plaintiff's 
wife  :  ^  You  are  a  nuisance  to  live  beside  of.  You  are  a  bawd  ;  and  your  house 
is  no  better  than  a  bawdy-house,*'  it  was  held  unnecessary  to  make  the  wife  a 
party  to  the  action,  although  the  husband  proved  no  special  damage.  For 
had  the  charge  been  true,  the  plaintiff  might  have  been  indicted  as  well  as  hie 
wife. 

HuckU  V.  Reynolds,  7  C.  B.  N.  S.  114. 
And  see  Ba^  v.  Somner,  20  Pennsylvania  St.  R.  159. 
Where  the  defendant  said  to  the  plaintiff,  an  innkeeper,  "  Thy  house  is  infected 
with  the  pox,  and  thy  wife  was  laid  of  the  pox,"  it  was  held  that  the  husband 
could  sue ;  for  even  if  small-pox  only  was  meant,  the  words  were  still  actionable, 

£  £  2 
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"for  it  is  a  discredit  to  the  plaintiff^  and  guests  would  not  resort  hither/ 
Damages  £50. 

Levi^i  Com,  Cro.  Eliz.  289. 
**  If  an  innkeeper's  wife  be  called  'a  cheat '  and  the  house  lose  the  trade,  the 
husband  has  an  injury  by  the  words  spoken  of  his  wife."    Per  Wythens,  J.,  in 

Baldwin  v.  Fl&wer  (1688),  3  Mod.  120. 

Grtm  a  vx.  v.  Hart  (1762),  B.  N.  P.  7 ;  Sayer,  33. 

A  husband  is  liable  for  all  libels  published  or  slanders 
uttered   by  his  wife  during   coverture.     "They   are   the 
torts  of  her  husband,  and  therefore  she  creates  as  against 
her  husband  a  liability."     (Per  Jessel,  M.R.    in  Wainford 
V.  Heyh  L.  R  20  Eq.  at  p.  325  ;  44  L.  J.  Ch.  567  ;  23  W.  R 
848  ;  33  L,  T.  155.)     And  there  is  nothing  in  any  of  the 
Married  Women's  Property  Acts  removing  or  affecting  this 
liability.    {Hancocks  &  Co.  v.  DemeriC'Lablachey  3  C.  P.  D. 
197;  47  L.  J.  C.  P.  514;  26  W.  R  402  ;  38  L.  T.  753; 
Seroka  and  vrife  v.  Kattenhurg  and  wife^  17    Q.  B.  D, 
177  ;  55  L.  J.  Q.  B.  375 ;  34  W.  R.  542 ;  54  L.  T.  649.) 

Hence,  although  a  plaintiff  may  now  sue  the  wife  alone,  if  he 
wishes,  for  any  libel  or  slander  published  by  her  {ante,  p.  415),  it  will 
generally  be  advisable  for  him  to  sue  the  husband  as  well.  For  if  he 
sue  the  wife  alone,  he  can  only  obtain  execution  against  such 
separate  estate  in  the  foim  settled  by  the  Court  of  Appeal  in  Scott  t. 
Morley,  20  Q.  B.  D.  at  p.  132 ;  57  L.  J.  Q.  B.  43  ;  36  W.  R  67;  57 
L.  T.  919.  Moreover,  the  judgment  against  the  wife,  if  sued  alone, 
will  release  the  husband  from  all  liability  for  the  same  tort;  the 
plaintiff  cannot  proceed  against  him  in  case  the  separate  property 
prove  insufficient;  whereas  if  he  join  both  husband  and  wife  as 
defendants  on  his  writ,  he  can  obtain  judgment  against  the  wife's 
separate  estate,  and  also  against  the  husband  for  the  residue  of 
damages  and  costs  not  recovered  out  of  her  separate  estate. 

When  husband  and  wife  are  both  made  defendants,  they  must  both 
be  served,  unless  the  court  or  a  judge  shall  otherwise  order. 
(Ord.  IX.  r.  3.)  And  although  in  the  case  of  a  wife's  ante-nuptial 
tort  there  is  an  express  provision  that,  as  between  her  and  her 
husband,  her  separate  estate  shall  be  deemed  to  be  primarily  liable 
for  damages  and  costs  recovered  in  such  an  action,  there  is  no 
such  provision  in  the  case  of  a  post-nuptial  tort.  Hence,  I  presume, 
the  ordinary  rule  applies  ;  and  a  husband  who  has  had  to  pay  damages 
out  of  his  own  pocket  for  his  wife's  words  will  have  no  remedy  over 
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against  her  separate  estate.  But  the  plaiDtiff  may,  of  course,  if  he 
will,  enforce  his  joint  judgment  against  the  separate  property  of  the 
wife,  and  not  against  the  husband.  {Ferguson  v.  Clayworth  and 
wife,  6  Q.  B.  269  ;  13  L.  J.  Q.  B.  329 ;  Ivens  v.  BuUer  and  wife,  7 
K  &  B.  159 ;  26  L.  J.  Q.  B.  145 ;  Morria  v.  Freeman  and  wife,  3 
P.  D.  65  ;  47  L.  J.  P.  D.  &  A.  79  ;  27  W.  R.  62 ;  39  L.  T.  125.)  It 
is  not  necessary  for  this  purpose  that  the  trustees  of  her  marriage 
settlement  should  be  made  parties  to  the  action.  {Daviess,  Jenkins, 
6  Ch.  D.  728 ;  46  L.  J.  Ch.  761 ;  26  W.  R  260.)  An  inquiry  will  be 
directed  to  ascertain  of  what  her  separate  estate  consists,  and  in 
whom  it  is  vested,  as  in  CoUett  v.  Dickenson,  11  Ch.  D.  687;  40 
L.  T.  394 ;  and  on  such  inquiry  the  solicitor  to  the  trustees  will  be 
bound  to  state  their  names,  and  to  produce  the  deed  of  settlement. 
{Bv/rsiU  V.  Tanner  (C.  A.),  16  Q.  B.  D.  1 ;  65  L.  J.  Q.  B.  53  ;  63 
L.  T.  445.) 

For  all  libels  published,  or  slanders  uttered  by  the  wife 
before  coverture,  her  husband  was  at  common  law  liable  to 
the  foil  extent.  But  now  his  liability  is  restricted  in  this 
respect.  By  the  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  s.  13,  "A  woman,  after  her  mar- 
riage, shall  continue  to  be  liable  in  respect  and  to  the  ex- 
tent of  her  separate  property  for  all  wrongs  committed  by 
her  before  her  marriage,  and  she  may  be  sued  for  any 
Uability  in  damages  or  otherwise  in  respect  of  any  such 
wrong,  and  all  sums  recovered  against  her  in  respect 
thereof,  or  for  any  costs  relating  thereto,  shall  be  payable 
out  of  her  separate  property ;  and,  as  between  her  and  her 
husband,  unless  there  be  any  contract  between  them  to  the 
contrary,  her  separate  property  shall  be  deemed  to  be 
primarily  liable  for  all  such  wrongs,  and  for  all  damages  or 
costs  recovered  in  respect  thereof :  Provided  always,  that 
nothing  in  this  Act  shall  operate  to  increase  or  diminish 
the  liability  of  any  woman  married  before  the  commence- 
ment of  this  Act  for  any  such  wrong,  except  as  to  any 
separate  property  to  which  she  may  become  entitled  by 
virtue  of  this  Act,  and  to  which  she  would  not  have  been 
entitled  for  her  separate  use  under  the  Acts  hereby  re- 
pealed or  otherwise,  if  this  Act  had  not  passed." 
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By  sect.  14,  "A  husband  shall  be  liable  for  all  wrongs 
committed  by  his  wife,  before  marriage,  to  the  extent  of 
all  property  whatsoever  belonging  to  her  which  he  shall 
have  acquired  or  become  entitled  to  from  or  through  his 
wife,  after  deducting  therefrom  any  payments  made  by 
him,  and  any  sums  for  which  judgment  may  have  been 
bond  Jide  recovered  against  him  in  any  proceeding  at  law, 
in  respect  of  any  debts,  contracts,  or  wrongs  for  or  in 
respect  of  which  his  wife  was  liable  before  her  marriage  as 
aforesaid,  but  he  shall  not  be  liable  for  the  same  any  fur- 
ther or  otherwise ;  and  any  court  in  which  a  husband  shall 
be  sued  for  any  such  debt  (sic)  shall  have  power  to  direct 
any  inquiry  or  proceedings  which  it  may  think  proper  for 
the  purpose  of  ascertaining  the  nature,  amount,  or  value  of 
such  property.  Provided  always,  that  nothing  in  this  Act 
contained  shall  operate  to  increase  or  diminish  the  Uability 
of  any  husband  married  before  the  commencement  of  this 
Act  for  or  in  respect  of  any  such  Uability  of  his  wife  as 
aforesaid." 

By  sect.  15,  "A  husband  and  wife  may  be  jointly  sued  in 
respect  of  any  liability  incurred  by  the  wife  before  mar- 
riage as  aforesaid,  if  the  plaintiff  in  the  action  shall  seek  to 
establish  his  claim,  either  wholly  or  in  part,  against  both 
of  them ;  and  if  in  any  such  action,  or  in  any  action  brought 
in  respect  of  any  such  liability  against  the  husband  alone, 
it  is  not  found  that  the  husband  is  liable  in  respect  of  any 
property  of  the  wife  so  acquired  by  him,  or  to  which  he 
shall  have  become  so  entitled  as  aforesaid,  he  shall  have 
judgment  for  his  costs  of  defence,  whatever  may  be  the 
result  of  the  action  against  the  wife  if  jointly  sued  with 
him ;  and  in  any  such  action  against  husband  and  wife 
jointly,  if  it  appears  that  the  husband  is  liable  for  the 
damages  recovered,  or  any  part  thereof,  the  judgment  to 
the  extent  of  the  amount  for  which  the  husband  is  liable 
shall  be  a  joint  judgment  against  the  husband  personally 
and  against  the  wife  as  to  her  separate  property ;  and  as  to 
the  residue,  if  any,  of  such  damages,  the  judgment  shall 
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be  a  separate  judgment  against  the  wife  as  to  her  separate 
property  only." 

If  the  husband  dies  before  judgment  the  action  continues 
against  the  widow  ;  if,  however,  the  wife  dies  in  the  Ufe- 
time  of  her  husband  before  judgment,  the  action  imme- 
diately abates,  whether  it  was  for  a  post-nuptial  or  an 
ante-nuptial  tort  {Bell  and  another  v.  Stacker ^  10  Q.  B.  D. 
129;  52  L.  J.  Q.  B.  49;  47  L.  T.  624),  unless  he  himself 
joined  in  or  authorized  it.  If  they  be  divorced,  the  wife 
must  be  sued  alone ;  the  husband  is  released  from  all 
liability,  even  though  the  words  complained  of  were  pub- 
lished before  the  divorce.  {Capel  v.  Powell  and  another,  17 
C.  B.  N.  S.  743 ;  34  L.  J.  C.  P.  168 ;  10  Jur.  N.  S.  1255 ; 
13  W.  R  159 ;  11  L.  T.  421.)  So,  if  the  wife  has  before 
action  obtained  a  judicial  separation  (20  &  21  Vict.  c.  85, 
ss.  25,  26),  or  a  protection  order  still  in  force  (sect.  21). 
But  if  the  husband  and  wife  volimtarily  live  apart  under  a 
separation  deed,  the  common  law  rule  prevails ;  the  hus- 
band is  liable  for  her  misconduct,  and  may  be  joined  as  a 
defendant.  (Head  v.  Briscoe  e^  t^x.,  5  C.  &  P.  485  ;  2  L.  J. 
C.  P.  101.) 

A  married  woman  will  be  held  criminally  liable  for  a 
libel  she  has  published.  {R.  v.  Mary  CarliUj  3  B.  &  Aid. 
167.)  Her  coverture  will,  it  seems,  be  no  defence  to  an 
indictment  for  a  misdemeanour.  {R.  v.  Ingram,  1  Salk. 
384 ;  R.  V.  Cruse  and  Mary  his  wife,  2  Moo.  C.  C.  53 ;  8 
a  &  P.  541.) 

Rlustrations. 

The  plaintiff  sued  Orchard  and  his  wife  for  slanderous  words ;  the  jury  found 
that  Orchard  had  spoken  the  words,  but  not  Mrs.  Orchard.  Judgment  against  the 
husband.  It  was  moved  in  arrest  of  judgment  that  the  speaking  of  the  words 
could  not  be  a  joint  act,  and  that  if  the  husband  alone  uttered  them,  the  wife 
ought  never  to  have  been  made  a  party  to  the  action.  But  it  was  held  that  this 
defect  was  cured  by  the  verdict,  and  that  the  plaintiff  was  entitled  to  retain  his 
judgment. 

Burcher  v.  Orcha/rd  et  ux,  (1662),  Style,  349. 

But  see  Smthin  et  va,  v.  Vincent  et  ux,  (1764),  2  Wils.  227. 

Mrs.  Harwood  slandered  Mrs.  White ;  wherefore  Wliite  and  wife  sued  Harwood 
and  wife.    Pending  action,  Harwood  died,  and  his  widow  remarried.    The  Court 
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was  veiy  much  puzzled,  and  gave  no  judgment,  apparently,  though  inclining  to 
think  that  the  writ  abated.  [1  think  it  would  now  depend  on  whether  the  widow 
had  any  property  at  the  date  of  her  second  marriage  ;  if  so,  the  second  fausband 
could  be  added  aa  a  co-defendant,  or  the  action  might  proceed  against  her  alone  ; 
if  not,  it  would  certainly  be  but  little  use  continuing  it] 

JVhite  etux,v,  Hartoood  et  ux,  (1648),  Style,  138 ;  Vin.  Abr.  **  Bafon 

and  Feme,*'  A.a. 

Mrs.  Clayworth  slandered  the  plaintiff,  who  recovered  405.  damages  and  coets 

against  her  and  her  husband,  and  took  her  in  execution  under  a  ca.  m.   The  Court 

refused  to  discbarge  her  out  of  the  custody  of  the  sheriff  without  the  clearest  proof 

that  she  had  no  separate  property. 

Ferguson  v.  Clayworth  and  mfe,  6  Q.  B.  269 ;  13  L.  J.  Q.  B.  329  ;  8  Jar. 

709  ;  2  D.  &  L.  166. 
But  now  see  Draycott  v.  Harrison,  17  Q.  B.  D.  147  ;  34  W.  R  546. 


2.  Infants. 

An  infant  may  bring  an  action  of  libel  or  slander.  He 
may  trade,  and  may  therefore  have  an  action  of  slander  for 
words  which  would  damage  him  in  his  trade.  ( Wild  v. 
Tomkinson  (1827),  5  L.  J.  K.  B.  265.)  As  to  a  charge  of 
crime,  see  ante,  p.  69.  An  infant  sues  by  his  next  friend, 
who  is  personally  liable  for  the  costs  of  the  suit  ( Caley  v. 
Caleyy  25  W.  R.  528) ;  but  security  for  costs  will  not  be 
required  from  him,  lest  the  infant  should  lose  his  rights 
altogether.  {Fellows  v.  Barrett ,  1  Keen,  119.)  An  infant 
defends  by  a  guardian  ad  litem.  (See  Order  XVI.  rr.  18, 
19,  21 ;  Order  XIII.  r.  1 ;  and  Order  LV.  r.  27.)  A 
guardian  ad  litem  will  not  be  ordered  to  pay  costs,  unless 
he  has  been  guilty  of  gross  misconduct.  {Morgan  v. 
Morgan,  12  L.  T.  199  ;  11  Jur.  N.  S.  233.) 

The  infancy  of  the  defendant  is  no  defence  to  an  action 
of  libel  or  slander.  In  Defries  v.  Davis,  7  C.  &  P.  112;  3 
Dowl.  629,  the  defendant,  a  lad  of  fifteen,  was  imprisoned 
for  default  in  payment  of  damages  and  costs  for  a  slander. 

An  infant  will  also  be  criminally  liable  for  any  libel,  if 
he  be  above  the  age  of  fourteen.  If  he  be  under  fourteen, 
but  above  seven,  he  might  possibly  be  found  guilty  of  a 
libel,  if  evidence  were  given  of  a  disposition  prematurely 
wicked.  But  more  than  the  proof  of  malice  ordinarily 
given  in  cases  of  privilege  would  probably  be  required. 
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That  an  infant  has  been  defamed  gives  his  parents  no  right  of 
action,  unless  in  some  very  exceptional  case  it  deprives  the  parent  of 
services  which  the  infant  formerly  rendered,  in  which  case  an  action 
on  the  case  may  lie  for  the  special'  damage  thus  wrongfully  inflicted, 
provided  it  be  the  natural  and  probable  consequence  of  the  defend- 
ant's words.  (See  post,  Master  and  Servant,  p.  428.)  A  child  will  be 
held  to  be  the  servant  of  its  parents,  provided  it  is  old  enough  to  be 
capable  of  rendering  them  any  act  of  seiTice.  {Diocon  v.  Bdly  6 
Maule  &  S.  198  ;  HaU  v.  Hollander,  4  B.  &  C.  660 ;  7  D.  &  R  133 ; 
Evans  v.  Walton,  L.  R  2  C.  P.  615 ;  15  W.  R.  1062.) 

3.  Lunatics. 

It  is  almost  inconceivable  that  an  admitted  lunatic  should 
bring  an  action  of  libel  or  slander.  But,  should  such  an 
event  happen,  he  ought  to  sue  by  his  next  friend,  if  he  has 
not  yet  been  found  of  unsound  mind  by  inquisition ;  if  he 
has  been,  then  by  his  committee,  who  before  commencing 
the  action  must  obtain  the  sanction  of  the  Lords  Justices 
and  of  the  Master  in  Lunacy  in  the  proper  way. 

Lunatics  defend  an  action  by  their  committee,  if  one  be 
appointed,  and  if  he  has  no  adverse  interest ;  in  other  cases 
by  a  guardian  ad  litem.  Lunacy  is  in  England,  it  is  said, 
no  defence  to  an  action  for  slander  or  libel.  (Per  Kelly, 
C.B.,  in  Mordaunt  v.  Mordauvt^  39  L.  J.  Prob.  &  Matr. 
59.)  In  America,  however,  insanity  at  the  time  of  speak- 
ing the  words  is  considered  a  defence,  "where  the  derange- 
ment is  great  and  notorious,  so  that  the  speaking  the  words 
could  produce  no  eflfect  on  the  hearers,"  because  then  '^  it 
is  manifest  no  damage  would  be  incurred."  But  where  the 
degree  of  insanity  is  slight,  or  not  uniform,  there  evidence 
of  it  is  only  admissible  in  mitigation  of  damages.  {jDickin- 
son  V.  Barber f  9  Tyng  (Mass.),  218  ;  Yeates  et  ux.  v.  Reed 
et  ux.f  4  Blackford  (Indiana),  463  ;  Horner  v.  Marshall's 
Administratrix,  5  Munford  (Virginia),  466  ;  Gates  v.  Mere- 
dith, 7  Ind.  440.) 

A  lunatic  cannot  be  held  criminally  liable  for  a  libel 
published  under  the  influence  of  mental  derangement ;  but 
the  onus  of  proving  this  defence  lies  on  the  accused. 
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4.  Bankrupts, 

An   undischarged  bankrupt  may   sue  for  and  recover 
damages  for  a  personal  wrong,  such  as  libel  or  slander, 
whether  committed  before  or  during  his  bankruptcy ;  and 
such  damages  will  not  pass  to  his  trustee.     {Bowling  v. 
Brownej  (1854)  4  Ir.  C.  L.  R.  265 ;  Ex  parte  Graham^  In 
re  Job  (1870),  21  L.  T.  802 ;  Ex  parte  Vine,  In  re  Wilson 
(1878),  8  Ch.  D.  364  ;  26  W.  R  582 ;  38  L.  T.  730.)    The 
right  of  action  is  not  assignable  {Benson  v.  Flower,  Sir 
Wm.  Jones,  215) ;  and  the  trustee  cannot  interfere.     "As- 
signees  can  maintain   no  action    for  libel,   although  the 
injury   occasioned  thereby  to  the  man's  reputation  may 
have  been  the  sole  cause  of  his  bankruptcy."     (Per  Alder- 
son,  B.,  in  Howard  v.  Crowther,  8  M.  &  W.  at  p.  604.) 
The  defendant  is  not  entitled  to  security  for  costs.  {Rhodes 
V.  Dawson,  (C.  A.)  16  Q.  B.  D.  548 ;  55  L.  J.  Q.  B.  134; 
34  W.  R  240 ;  Cook  v.    Whellock,  (C.  A.)  24  Q.  B.  D. 
658 ;  59  L.  J.  Q.  B.  329 ;    38  W.  R  534 ;  62  L.  T.  675.) 
Neither  the  bankruptcy  of  the  plaintiff  nor  that  of  the 
defendant  is  any  defence  to  the  action.     If  a  plaintiff  likes 
to  sue  an  insolvent  defendant  for  unliquidated  damages,  he 
may  do  so. 

5.  Receivers. 

If  receivers  appointed  by  the  Court  in  an  administration 
suit  to  carry  on  a  gazette,  publish  a  libel  therein,  they  are 
of  course  personally  liable  for  damages  and  costs.  The 
damages,  it  would  seem,  may  be  paid  out  of  the  estate,  but 
not  the  costs ;  those  the  receivers  must  pay  out  of  their 
own  pocket.  {Stuhhs  v.  Marsh,  15  L.  T.  312.)  So  in 
America.     {Marten  v.  Van  Schaick,  4  Paige,  479.) 

6.   Executors  and  Administrators. 

The  maxim  actio  personalis  cum  persond  moritur  applies 
to  all  actions  of  libel  and  slander.  If,  therefore,  either 
party  die  before  verdict,  the  action  is  at  an  end.     "  There 
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shall  be  no  abatement*  by  reason  of  the  death  of  either 
party  between  the  verdict  or  finding  of  the  issues  of  fact 
and  the  judgment,  but  judgment  may  in  such  case  be 
entered,  notwithstanding  the  death."  (Order  XVII.  r.  1 ; 
Palmer  v.  Cohen,  2  B.  &  Ad.  966.)  But  if  interlocutory 
judgment  be  signed  and  a  writ  of  inquiry  issue,  and  then 
plaintiff  die,  final  judgment  cannot  be  entered.  (8  &  9 
Will.  III.  c.  11,  s.  6 ;  Ireland  v.  ChampneySy  4  Taunt.  884 ; 
and  see  Bowker  v.  EvanSj  (C.  A.)  15  Q.  B.  D.  565;  54 
L.  J.  Q.  B.  421 ;  33  W.  R  695  ;  53  L.  T.  801.)  If,  however, 
verdict  and  final  judgment  has  once  been  entered  in  the 
plaintiff's  favour,  and  then  plaintiff  dies  and  defendant 
appeals,  the  action  will  not  abate ;  but  the  executors  or 
administrators  of  the  late  plaintiff  may  appear  as  respon- 
dents to  the  appeal.  (Twy cross  v.  Grant  and  others  (C.  A.), 
4  C.  P.  D.  40 ;  47  L.  J.  Q.  B.  676  ;  27  W.  R  87 ;  39 
L.  T.  618.)  So  in  America.  (Sandford  v.  Bennett,  24 
N.  Y.  20.)  So,  if  either  party  die  after  final  judgment, 
execution  can  issue  under  Order  XLII.  r.  23. 

An  action  in  the  nature  of  slander  of  title  survives  to 
the  plaintiff's  executor  to  the  extent  that  damage  can  be 
shown  to  the  plaintiff's  estate.  (Hatchard  v.  Mege  and 
others,  18  Q.  B.  D.  771  ;  56  L.  J.  Q.  B.  397  ;  35  W.  R 
576;  56  L.  T.  662.) 

7.  Aliens. 

An  alien  friend  residing  abroad  may  sue  in  England  for 
a  libel  or  slander  pubUshed  of  him  in  England.  {Pisani  v. 
Lawson,  6  Bing.  N.  C.  90  ;  5  Scott,  418.)  The  place  where 
the  words  were  spoken  or  published  is  the  test  of  jurisdic- 
tion; not  the  domicile  of  the  plaintiff  or  the  defendant. 
But  any  plaintiff  whose  ordinary  place  of  residence  is  not 
in  the  British  Isles  will,  as  a  rule,  be  ordered  to  give 
security  for  costs,  unless  he  either  has  real  property  within 
jurisdiction  available  in  execution,  or  is  co-plaintiff  with 
others  resident  in  England.  (Order  LXV.  r.  6,  a  ;  31  &  32 
Vict.  c.  54,  s.  5.) 
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Every  foreigner  within  jurisdiction,  for  however  short  a 
time,  owes  the  Queen  allegiance  during  his  stay,  and  is 
subject  to  our  laws.  He  will  be  liable,  therefore,  both 
civilly  and  criminally,  for  every  libel  published  within 
the  jurisdiction  of  the  English  Courts ;  he  will  also .  be 
civilly  liable  for  every  slander  uttered  within  jurisdiction. 
If,  however,  he  has  left  England  before  the  writ  is  issued, 
the  plaintiff  will  have  great  difficulty  in  obtaining  leave, 
under  Order  XI.,  to  issue  a  writ  to  be  served  abroad. 

Illustrations.' 

A  French  refogee  in  England  wrote  a  etilted  poem  about  the  apotheoas  of 
Napoleon  Buonaparte,  then  first  consul  of  the  French  Bepublic,  suggesting  that 
it  would  b«  an  heroic  deed  to  assassinate  him.    He  was  held  amenable  to  the 
English  criminal  law,  although  the  libel  was  purely  political,  affected  no  one  in 
the  British  Isles,  and  attacked  the  man  who  was  England's  greatest  enemy  at  the 
time.  The  jury  found  him  guilty ;  but  war  broke  out  again  between  England  and 
France  soon  afterwards,  and  no  sentence  was  ever  passed. 
R.  V.  Jean  PeUwr,  28  Howell's  St.  Tr.  617. 
The  defendant  out  of  jurisdiction  made  a  statement  in  the  nature  of  slander  of 
title  to  the  plaintififs  ship.    The  court  refused  to  allow  the  writ  to  be  served, 
although  the  ship  was  at  the  time  within  jurisdiction. 

C(uey  V.  AmoU,  2  C.  P.  D.  24 ;  46  L.  J.  C.  P.  3  ;  25  W.  R.  46  ;  35  L.  T. 

424. 

Where  words  spoken  out  of  the  jurisdiction  indirectly  caused  special  damage  to 

the  plaintiff  within  the  jurisdiction,  the  court  refused  leave  to  issue  a  writ  to  be 

served  out  of  jurisdiction,  on  the  ground  that  such  special  damage  was  not  an 

''  act  done  "  w^ithin  jurisdiction,  within  the  meaning  of  the  former  Order  XL  r.  1. 

Bree  v.  Mareacaux  (C.  A.),  7  Q.  B.  D.  434  ;  50  L.  J.  Q.  B.  676 ;  29 

W.  R.  858  ;  44  L.  T.  644,  765. 
But  see  Tozier  and  wife  v.  Hcmhins  (C.  A,),  15  Q.  B.  D.  650, 680 ;  55 
L.  J.  Q.  B.  152  ;  34  W.  R.  223  ;  and  other  cases  cited,  poet^  p.  543. 

8.  Master  and  Servant — PHncipal  and  Agent. 

If  a  servant  or  apprentice  be  libelled  or  slandered  he  can 
of  course  sue  in  his  own  right.  In  some  cases  his  master 
also  can  sue  in  an  action  on  the  case,  if  the  words  have 
directly  caused  him  pecuniary  loss ;  e.g.y  if  the  servant  has 
been  arrested  and  the  master  deprived  of  his  services  in 
consequence  of  the  defendant's  words ;  or  if  in  any  other 
way  the  natural  consequence  of  the  words  spoken  has  been 
to  injure  the  master  in  the  way  of  his  trade.     And  this 
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appears  to  be  the  law  whether  the  words  be  actionable  per 

se  or  not. 

Illustrations. 

If  the  defendant  threaten  the  plaintifTs  workmen,  bo  that  they  dare  not  go  on 
"witli  their  work,  and  the  plaintiff  in  consequence  loses  the  profit  he  would  have 
made  on  the  sale  of  his  goods,  an  action  lies. 

Garret  v.  Taylor  (1621),  Cro.  Jac.  667  ;  1  Roll.  Ahr.  108. 

Springhead  Spinning  Co.  y.  RiUy,  L.  R.  6  Eq.  551 ;  37  L.  J.  Ch.  889 ; 

16W.  R.  1138;  19  L.  T.  64. 
Temperton  v.  Russdl  cmd  others,  (1893)  1  Q.  B.  715  ;  62  L.  J.  Q.  B.  412 ; 
41  W.  R-  565  ;  69  L.  T.  78  ;  4  R.  376  ;  anU,  p.  Id 
*^  Supposing  the  statement  made  not  to  be  slander,  but  something  else  calculated 
to  injure  the  shopkeeper  in  the  way  of  his  trade,  as  for  instance  a  statement  that 
one  of  his  shopmen  was  suffering  from  an  infectious  disease,  such  as  scarlet-fever, 
this  would  operate  to  prevent  people  coming  to,  the  shop  ;  and  whether  it  be 
slander  or  some  other  statement  which  has  the  effect  I  have  mentioned,  an  action 
can,  in  my  opinion,  be  maintained  on  the  ground  that  it  is  a  statement  made  to 
the  public  which  would  have  the  effect  of  preventing  their  resorting  to  the  shop 
and  buying  goods  of  the  owner."    Per  Kelly,  C.B.,  in 
Riding  v.  Smith,  1  Ex.  D.  94 
Mis.  Riding  assisted  her  husband  in  his  shop  ;  words  not  actionable  per  ie  were 
spoken  of  her  which  by  natural  consequence  injured  the  trade  of  the  shop.    Mrs. 
Hiding  sued  the  speaker,  joining  her  husband  for  conformity.    At  the  trial  it 
became  clear  that  the  only  special  damage  was  to  the  husband.    Thereupon  the 
plaintiff's  counsel  applied  to  have  the  wife's  name  struck  off  the  record.    The 
learned  judge  made  the  required  amendment,  and  the  action  then  became  an  action 
by  a  master  for  injury  to  his  business  caused  by  slander  of  his  assistant  in  that 
buBineas.    Held,  that  the  action  lay. 

Riding  v.  Smith,  1  Ex.  D.  91  ;    45  L.  J.  Ex.  281  ;    24  W.  R,  487  ;    34 

L.  T.  500. 
Ratcliffe  v.  Evcms,  (1892)  2  Q.  B.  524 ;  61  L.  J.  Q.  B.  535  ;  40  W.  R. 
578  ;  66  L.  T.  794. 

If  any  agent  or  servant  be  in  any  way  concerned  in 
writing,  printing,  publishing,  or  selling  a  libel,  he  will  be 
both  civilly  and  criminally  liable.  If  a  clerk  or  servant 
copy  a  libel,  and  deliver  the  copy  he  has  made  to  a  third 
person,  he  will  be  liable  as  a  publisher.  That  his  master 
or  employer  ordered  him  to  do  so,  will  be  no  defence. 
(Per  Wood,  B.,  in  Moloney  v.  Bartley,  3  Camp.  210.) 
"  For  the  warrant  of  no  man,  not  even  of  the  king  himself, 
can  excuse  the  doing  of  an  illegal  act ;  for  although  the 
commanders  are  trespassers,  so  are  also  the  persons  who  did 
the  fact."     {Per  cur.  in  Sands,  qui  tarn,  &c.  v.  Child  and 
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Others  (1693),  3  Lev.  352.)  The  agent  or  servant  cannot 
recover  any  contribution  from  his  employer  (Mern/weather 
V.  Nixan,  2  Sm.  L.  Cases  (9th  edn.)  569;  8  T.  R.  186); 
and  any  previous  promise  to  indemnify  him  against  the 
consequences  of  the  publication,  or  against  the  costs  of  an 
action  brought  for  the  libel,  will  be  void.  {Shackell  v. 
Rosier,  2  Bing.  N.  C.  634 ;  3  Scott,  59.) 

But  it  will  be  a  defence  if  the  agent  or  servant  can 
satisfy  the  jury  that  he  never  read  the  paper,  he  delivered, 
and  was  wholly  unaware  that  it  was  a  libel;  e.g.,  where  a 
postman  or  messenger  carries  a  sealed  letter,  of  the  con- 
tents of  which  he  is  ignorant. 

So,  too,  a  servant  will  be  liable  for  any  slander  uttered 
on  his  master's  behalf  and  by  hia  master's  orders :  but  here 
he  cannot  set  up  as  a  defence  that  he  did  not  know  his 
master's  orders  were  illegal ;  for  he  must  be  conscious  of 
what  he  himself  is  saying. 

IlluatratioTia. 

A  compositor  was  once  held  criminally  liable  for  setting  up  the  type  of  a  lihel ; 
80  was  a  man  whose  business  it  was  meri^ly  "  to  clap  down  the  press." 
R.  V.  KneU  (1728),  1  Barnard.  305. 
R,  v.  Clerk,  1  Barnard.  304. 
A  porter  who,  in  the  course  of  business,  delivers  parcels  containing  libelloui 
handbills,  is  not  liable  in  an  action  of  libel,  if  shown  to  be  ignorant  of  the  contents 
of  the  parcel ;  for  he  is  but  doing  his  duty  in  the  ordinary  way. 
Day  v.  Bream,  2  M.  &  Rob.  54. 

A  master  or  principal  will  be  liable  to  an  action,  if  false 
defamatory  words  be  spoken  or  published  by  his  servant 
or  agent  with  his  authority  and  consent.  The  mere  fact 
that  the  actual  publisher  was  the  servant  or  agent  of  the 
defendant  is  not  alone  sufficient ;  for  authority  to  commit 
an  xmlawful  act  will  not  in  general  be  presumed.  It  must 
be  further  proved  that  the  servant  or  agent  had  instruc- 
tions from  the  defendant  to  speak  or  publish  the  words 
complained  of 

Where  the  instructions  are  express,  there  can  be  no  difficulty. 
But  the  inclination  of  our  courts  has  of  late  years  been  not  to  press 
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the  doctrine  of  implied  authority  so  far  as  was  done  in  older  cases. 
However,  it  is  clear  law  that  the  proprietor  of  a  newspaper  is  both 
civilly  and  criminally  responsible  for  whatever  appears  in  its  columns, 
although  the  publication  may  have  been  made  without  his  knowledge, 
and  in  his  absence.     For  he  must  be  taken  to  have  ordered  his  ser- 
vants to  print  and  publish  whatever  the  editor  might  send  them  for 
that  purpose.    The  proprietor  trusts  to  the  discretion  of  the  editor  to 
exclude  all  that  is  libellous  ;  if  the  editor  fails  in  this  duty,  still  the 
paper  and  all  its  contents  will  be  printed  and  published  by  the  pro- 
prietor's servants  by  virtue  of  his  general  orders.     So,  if  a  master- 
printer  has  contracted  to  print  a  magazine,  he  will  be  liable  for 
any  libel  that  may  appear  in  any  number  printed  at  his  office.     So, 
every  bookseller  must  be  taken  to  have  told  his  shopmen  to  sell 
whatever  books  or  pamphlets  are  in  his  shop  for  sale ;  if  any  one 
contain  libellous  matter,  the  bookseller  is  {prinid  facie  at  all  events) 
liable  for  its  publication  by  his  servant  by  reason  of  such  general 
instructions.     But  where  a  master^s  orders  are  such  that  they  can  be 
obeyed  without  any  illegality,  he  is  not  liable  because  his  servant 
chooses  to  carry  them  out  illegally  and  tortiously,  even  although  the 
servant  honestly  believes  that  he  is  best  serving  his  master's  interests 
by  thus  executing  his  business. 

But  although  the  master  has  not  authorized  the  act  of 
the  servant,  still  if  it  was  done  for  his  benefit  and  on  his 
behalf,  he  may  subsequently  ratify  it.  Omnis  ratihahitio 
priori  mandato  cequiparatur.  But  "in  order  that  there 
may  be  a  vaUd  ratification,  there  must  be  both  a  knowledge 
of  the  fact  to  be  ratified  and  an  intention  to  ratify  it." 
(Per  Keating,  J.,  in  Edwards  v.  London  &  N,  W.  Ry.  Co.^ 
L.  R.  5  C.  P.  449.)  The  master  must  do  something  more 
than  merely  stand  by  and  let  the  servant  act.  Non- 
intervention is  not  ratification.  {Moon  v.  Towers,  8  C.  B. 
N.  S.  611 ;  West07i  v.  Beeman  and  another ^  27  L.  J. 
Ex.  57.) 

Illustrations. 

At  a  meeting  of  a  board  of  guardians,  at  which  reporters  were  present,  the 
chairman  made  a  statement  reflecting  on  the  plaintiff,  and  added,  "  I  am  glad 
gentlemen  of  the  press  are  in  the  room,  and  I  hope  they  will  take  notice  of  it ; 
publicity  should  be  given  to  the  matter.'*  A  report  accordingly  appeared  in  two 
local  papers.    Held,  by  the  majority  of  the  Exchequer  Chamber  (three  judges 
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against  two)  that  there  was  some  evidence  to  go  to  the  juiy  that  the  defendant  had 
expressly  authorized  the  pablication  of  the  alleged  libel  in  the  newspapersL 

Parket  v.  Preacott  and  another,  L.  R.  4  Ex.  169  ;  38  L.  J.  Ex.  105  ;  17 

W.  E.  773  ;  20  L.  T.  637. 
See  also  Clay  v.  People,  86  111.  147. 

Tarpley  v.  Blabey,  2  Bing.  N.  C.  437  ;  2  Scott,  642  ;  1  Hodges,  414 ;  7 

C.  &  P.  395. 

The  defendant's  daughter,  a  minor,  was  authorized  to  make  out  his  bills  and 

write  his  general  business  letters ;  she  chose  to  insert  libellous  matter  in  one  letter. 

The  father  was  held  not  liable  for  the  wrongful  act  of  his  daughter,  in  the  absence 

of  any  direct  instructions. 

Harding  v.  Greening,  8  Taunt  42  ;  1  Moore,  477  ;  1  Holt,  N.  P.  531. 
See  Moon  v.  Towers,  8  C.  B.  N.  S.  611, 
Moyes  regularly  printed  Fraser's  Magazine  ;  but  had  nothing  to  do  with  prepar- 
ing the  illustrations.  One  number  contained  a  libellous  lithographic  picture. 
Moyes  was  held  liable  for  this  picture  (though  he  had  never  seen  it)  because  it  was 
referred  to  in  a  part  of  the  accompanying  letterpress,  which  had  been  printed  by 
his  servants.    The  editor  was  of  course  liable  also. 

JFaUs  V.  Fraser  and  Moyes,  7  C.  &  P.  369 ;   7  A.  &  K  223 ;  1  Jur.671; 
1  M.  &  Rob.  449 ;  2  N.  &  P.  157  ;  W.  W.  &  D.  451. 
The  proprietor  of  a  newspaper  will  be  held  liable  for  an  accidental  slip  made  bj 
his  printer's  man  in  setting  up  the  type. 

Shepkeard  v.  Whitaker,  L.  R.  10  C.  P.  502  ;  32  L.  T.  402. 
And  for  a  libellous  advertisement  inserted  by  the  editor  without  his  knowledf^ 

Harrison  v.  Pearce,  1  F.  &  F.  567  ;  32  L.  T.  (Old  S.),  298. 
The  proprietor  of  a  newspaper  in  America  on  going  away  for  a  holiday  exprsslr 
instructed  his  acting  editor  to  publish  nothing  exceptional,  personal  or  abusive, 
and  warned  him  especially  to  scan  very  particularly  any  article  brought  in  by  B., 
who  was  known  to  be  a  "  smart "  writer.    The  editor  permitted  an  article  of  B.'s 
to  appear  which  contained  libellous  matter.    The  proprietor  was  held  liable* 
though  the  publication  was  made  in  his  absence  and  without  his  knowledge. 
Dunn  V.  Hall,  1  Carter  (Indiana),  345  ;  1  Smith,  288. 
Huffy,  Bennett,  4  Sand.  (New  York)  120. 
Owrtis  V.  Mussey,  6  Gray  (72  Mass.),  261. 
Andres  v.  Wells,  7  Johns.  (New  York)  260. 

A  master  or  principal  is  criminally  liable  for  any  libel 
published  by  his  servant  or  agent  with  his  authority  or 
consent.  At  common  law  he  was  criminally  liable  for  such 
Ubel,  even  although  he  had  no  knowledge  of  it,  if  his  ser- 
vant was  acting  in  pursuance  of  general  orders.  Whenever 
an  employer  was  civilly  liable  for  a  libel  published  by  his 
servants,  he  was,  before  Lord  Campbell's  Act,  criminally 
liable  also.  But  now  by  sect.  7  of  that  Act  (6  &  7  Vict, 
c.  96),  it  is  enacted  "  that  whensoever,  upon  the  trial  of 
any  indictment  or  information  for  the  pubUcation  of  a  Ubel, 
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under  the  plea  of  '  Not  Guilty/  evidence  shall  have  been 
given  which  shall  establish  a  presumptive  case  of  publica- 
tion against  the  defendant  by  the  act  of  any  other  person 
by  his  authority,  it  shall  be  competent  to  such  defendant  to 
prove  that  such  publication  was  made  without  his  authority, 
consent,  or  knowledge,  and  that  the  said  publication  did  not 
arise  from  want  of  due  care  or  caution  on  his  part."  Hence 
the  proprietor  of  a  newspaper  is  no  longer  criminally  liable 
for  a  libel  which  has  appeared  in  it  without  his  knowledge 
or  consent,  merely  because  he  has  given  the  editor  a 
general  authority  to  insert  what  he  thinks  fit  therein.  {R. 
V.  JBolhrook  and  others,  3  Q.  B.  D.  60 ;  47  L.  J.  Q.  B.  35  ; 
4  Q.  B.  D.  42  ;  48  L.  J.  Q.  B.  113.) 

Illti8trati<yn8. 

The  defendant  kept  a  pamphlet-shop  ;  she  was  sick  and  upstairs  in  bed  :  a  lil)el 
was  brought  into  the  shop  without  her  knowledge,  and  subsequently  sold  by  her 
servant  on  her  account.    She  was  held  criminally  liable  for  the  act  of  her  servant, 
on  the  ground  that  "  the  law  presumes  that  the  master  is  acquainted  with  what  his 
servant  does  in  the  course  of  his  business.*' 
R,  V.  Dodd,  2  Sess.  Gas.  3d. 
Nutfs  Case,  Fitzg.  47 ;  1  Barnard.  K.  B.  306. 
[But  I  doubt  if  later  judges  would  have  been  quite  so  strict :  the  sickness  up- 
stairs would  surely  have  been  held  an  excuse,  even  before  the  6  &  7  Vict,  c  96 
s.  7,  became  law.    See 

jB.  v.  Almon,  5  Burr.  2686.] 
A  libel  was  published  in  a  London  newspaper,  The  Morning  Joum/U.    At  the 
time  of  publication,  Mr.  Qutch,  one  of  the  proprietors,  was  away  ill  in  Wor- 
cestershire, in  no  way  interfering  with  the  conduct  of  the  paper,  which  was 
managed  entirely  by  Alexander.    Lord  Tenterden  directed  the  jury  to  find  Gutch 
guilty,  on  the  ground  that  it  was  with  his  capital  that  the  paper  was  carried  on, 
that  he  derived  profit  from  its  sale,  and  that  he  had  selected  the  editor  who  had 
actually  inserted  the  libel.     Lord  Tenterden  the  next  day  admitted  (p.  438)  that 
some  possible  case  might  occur  in  which  the  proprietor  of  a  newspaper  might  be 
held  not  criminally  answerable  for  a  libel  which  had  appeared  in  it.    Gutch  was 
convicted,  but  subeequently  discharged  on  his  own  recognizances. 
R.  V.  Gutch,  Fisher,  and  Alexander,  Moo.  &  Mai.  433. 
R  V.  Walter,  3  Esp.  21. 

And  see  Attomey-Oeneral  v.  Siddon,  1  Or.  &  J.  220. 
The  defendant  told  the  editor  of  a  newspaper  several  good  stories  against  the 
Rev.  J.  K.,  and  asked  him  to  "  Show  Mr.  K.  up ; "  and  the  editor  subsequently 
published   the  substance  of  them  in  the  paper,  and  the  defendant  read  it  and 
expressed  his  approval ;  this  was  held  a  publication  by  the  defendant,  although 
the  editor  knew  of  the  facts  from  other  quarters  as  well. 
R.  V.  Cooper,  8  Q.  B.  533 ;  15  L.  J.  Q.  B.  206. 
O.L.8.  F  F 
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The  defendants  were  the  proprietors  of  the  PortsmotUh  Times  and  Naval  GaautU: 
each  of  them  managed  a  different  department  of  the  newspaper,  bat  the  duty  of 
editing  what  was  called  the  literary  department  was  left  by  them  entirely  to  an 
editor  whom  they  had  appointed,  named  Green.  A  libel  was  inserted  in  the  paper 
by  Qreen  without  the  express  authority,  consent,  or  knowledge  of  the  defendants. 
At  the  trial  of  a  criminal  information  the  judge  directed  a  verdict  of  guilty  agaia«t 
the  defendants.  Held^  by  Cockbum,  C.J.,  and  Lush,  J.,  that  there  must  be  a  new 
trial ;  for  upon  the  true  construction  of  6  &  7  Vict  c.  96,  &  7,  the  libel  was 
published  without  the  defendants'  authority,  consent,  or  knowledge,  and  it  was  a 
question  for  the  jury  whether  the  publication  arose  from  any  want  of  due  care  and 
caution  on  their  part :  by  Mellor,  J.,  dissenting,  that  the  defendants,  having  for 
their  own  benefit  employed  an  editor  to  manage  a  particular  department  of  die 
newspaper,  and  given  him  full  discretion  as  to  the  articles  to  be  inserted  in  it^ 
must  be  taken  to  have  consented  to  the  publication  of  the  libel  by  him  ;  Uiat 
6  &  7  Vict  c.  96,  s.  7,  had  no  application  to  the  facts  proved,  and  that  the  case 
was  properly  withdrawn  from  the  jury. 

K  V.  HoJJbrock  and,  others,  3  Q.  B.  D.  60 ;  47  L.  J.  Q.  B.  35  ;  26  W.  R 
144  ;  37  L.  T.  530  ;  13  Cox,  C.  C.  650. 
On  the  new  trial  Green  was  called  as  a  witness,  and  stated  that  he  had  general 
authority  to  conduct  the  paper,  that  the  defendants  left  it  entirely  to  his  discre- 
tion to  insert  what  he  pleased,  and  that  he  had  allowed  the  letter  complained  of  to 
appear  in  the  paper  without  the  knowledge  or  express  authority  of  the  defendants^ 
one  of  whom  was  absent  from  Portsmouth  at  the  time.  The  jury  found  all  the 
defendants  guilty.  On  a  motion  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  evidence,  and  of  misdirection,  held  (by  Cockbum,  C.J.,  and  Lush,  J., 
Mellor,  J.,  still  dissenting),  that  the  general  authority  given  to  the  editor  was  not 
per  se  evidence  that  the  defendants  had  authorized  or  consented  to  the  publication 
of  the  libel,  within  the  meaning  of  6  &  7  Vict  c.  96,  s.  7,  and  that,  as  the  learned 
judge  at  the  trial  had  summed  up  in  terms  which  might  have  led  the  jury  to 
suppose  that  it  was,  and  the  jury  had  apparently  given  their  verdict  on  that 
footing,  there  must  be  another  new  trial 

R  V.  Holhrook  and  others,  4  Q.  B.  D.  42  ;  48  L.  J.  Q.  R 113;  27  W.  B. 
313  ;  39  L.  T.  536  ;  14  Cox,  C.  C.  185. 
The  prosecutor,  Mr.  John  Howard,  Clerk  of  the  Peace  for  the  borough  of  Ports- 
mouth, died  shortly  afterwards,  so  the  proceedings  dropped,  and  no  third  trial  ever 
took  place. 

And  see  12.  V.  Bradlaugh  and  others,  15  Cox,  C.  C.  217^  post,  p.  459. 

K  V.  Ramsey  amd  Foots,  15  Cox,  C.  C.  231. 
The  liability  of  a  candidate  at  a  parliamentary  election  for  false  statements 
made  and  published  by  his  agents  in  relation  to  the  personal  character  or  conduct 
of  his  opponent  is  very  clearly  defined  by 

Sect.  4  of  the  58  &  59  Vict  c.  40. 

9.  Corporations  and  Companies. 

A  corporation  or  company  may  sue  for  any  words  which 
affect  its  property,  or  injure  its  trade  or  business  (/S'ot^A 
Helton  Coal  Co.,  Ld.  v.  North- Easteim  News  Associa- 
tion, Ld.,  (1894)   1  Q.   B.  133;    63  L.  J.  Q.  B.  293;  42 
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W.  R  322 ;  69  L.  T.  844 ;  9  R  240).  Whether  it  can 
sue  for  words  which  merely  affect  its  honour  or  dignity  is 
not  clear ;  it  has  been  doubted  whether  a  corporation  has 
a  reputation  apart  from  its  property  or  trade  {May or y  &c. , 
of  Manchester  v.  Williams,  (1891)  1  >Q.  B.  94  ;  60  L.  J. 
Q.  B.  23 ;  39  W.  R  302  ;  63  L.  T.  805).  But  it  clearly 
cannot  sue  for  any  words  which  are  a  libel  or  slander,  not 
on  it,  but  on  its  members  individually  (unless  special 
damage  has  thereby  been  caused  to  it,  antej  p.  428).  Nor 
can  it  bring  an  action  in  respect  of  any  words  which  im- 
pute to  it  conduct  of  which  a  corporation  physically  cannot 
be  guilty.  A  corporation  "  could  not  sue  in  respect  of  an 
imputation  of  murder,  or  incest,  or  adultery,  because  it 
could  not  commit  those  crimes.  Nor  could  it  sue  in  respect 
of  a  charge  of  corruption ;  for  a  corporation  cannot  be  guilty 
of  corruption,  although  the  individuals  composing  it  may 
be."  (Per  Pollock,  C.B.,  4  H.  &  N.  90  ;  and  Lopes,  L.J., 
(1894)  1  Q.  B.  at  p.  141.) 

The  law  is  the  same  with  regard  to  unincorporated  trad- 
ing companies,  which  may  sue  for  libel  in  the  manner 
directed  by  the  special  Act  creating  them,  or  any  statute 
apphcable  to  them.  (Williams  v.  Beaumont,  10  Bing.  260  ; 
3  M.  &  Scott,  705.) 

Corporations  and  companies  may  maintain  actions  for 
slander  of  their  title,  whether  the  slander  be  uttered  by 
one  of  their  own  members  or  by  a  stranger.  {Metropolitan 
Omnibus  Co.  v.  HawTdns,  4  H.  &  N.  87  ;  28  L.  J.  Ex.  201 ; 
5  Jur.  N.  S.  226 ;  7  W.  R  265  ;  32  L.  T.  (O.  S.)  281 ; 
Trenton  Insurance  Co.  v.  Ferrine,  3  Zab.  (New  Jersey) 
402.) 

A  corporation  is  not,  it  is  submitted,  liable  for  any 
slander  uttered  by  an  officer,  even  though  he  honestly 
believe  that  he  is  acting  for  the  benefit  of  the  corporation 
and  within  the  scope  of  his  duties ;  unless  it  can  be  proved 
that  the  corporation  expressly  ordered  and  directed  that 
ofl&cer  to  say  those  very  words. 

A  corporation  will  be  liable  to   an  action   for  a  Ubel 

p  F  2 
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published  by  its  servants  or  agents,  whenever  such  publica- 
tion comes  within  the  scope  of  the  general  duties  of  such  ser- 
vants or  agents,  or  whenever  the  corporation  has  expressly 
authorized  or  directed  such  publication.  (See  ante.  Master 
and  Servant y  p.  430;  Yarhorough  v.  Bank  of  England,  16 
East,  6  ;  R.y.  City  of  London,  E.  B.  &  E.  122,  n. ;  Latimer 
V.  Western  Morning  News  Co.^  25  L.  T.  44 ;  Abrath  v. 
North  Eastern  Ry.  Co.,  11  App.  Cas.  253,  254;  55  L.  J. 
Q.  B.  460 ;  55  L.  T.  65,  66.  And  in  America,  Aldrich  v. 
Press  Printing  Co.,  9  Min.  133  ;  Johnson  v.  St.  Louts  Dis- 
patch Co.,  65  Missouri,  539 ;  2  M.  App.  R.  565 ;  27  Amer. 
R  293.) 

Whether  a  corporation  can  be  guilty  of  malice,  so  as  to 
destroy  a  primd  fade  privilege  arising  from  the  occasion  of 
publication,  has  not  yet  been  decided.  (See  the  remarks  of 
Lord  Campbell,  C.J.,  E.  B.  &  E.  at  p.  121 ;  27  L-  J. 
Q.  B.  at  p.  231 ;  and  of  Lord  Esher,  M.R,  (1895)  2  Q.  B. 
at  pp.  169,  170.)  But  it  is  submitted  that  the  mere  fact 
that  its  servant  who  published  the  words  was  malicious 
would  not  render  the  corporation  liable. 

A  corporation  can  be  indicted  for  libel  and  fined.  (Per 
Lord  Blackburn  in  Pharmaceutical  Society  v.  London  aid 
Provincial  Supply  Association,  5  App.  Cas.  869,  870;  49 
L.  J.  Q.  B.  742 ;  28  W.  R  960  ;  43  L.  T.  389 ;  dissenting 
from  the  remarks  of  Bramwell,  L.J.,  in  the  Court  below, 
5  Q.  B.  D.  313 ;  49  L.  J.  Q.  B.  338  ;  28  W.  R  608 ;  42 
L.  T.  569.) 

Illustrations. 

A  joint-stock  coi^pany,  incorporated  under  the  19  &  20  Vict  c  47,  may  sue  is 
its  own  corporate  name  for  words  imputing  to  it  insolvency,  dishonesty,  and  mis- 
maiiagement  of  its  affairs,  and  this  although  the  defendant  be  one  of  its  own 
shareholders. 

Metropolitan  Ommbw  Co,  v.  Hawkins,  4  H.  &  N.  87 ;  28  L.  J.  Ex.  801; 

6  Jur.  N.  S.  226  ;  7  W.  R.  266  ;  32  L.  T.  (O.  S.)  281. 

Where,  before  the  19  &  20  Vict  c.  47,  a  joint-stock  insurance  company,  though 

not  incorporated,  was  authorized  by  statute  to  sue  in  the  name  of  its  chairman,  it 

was  held  that  the  chairman  might  bring  an  action  for  a  libel  which  attacked  the 

mode  in  which  the  company  carried  on  its  business. 

Williams  v.  Beaumont,  10  Bing.  260  ;  3  M.  &  Scott,  705. 
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An  addon  of  libel  will  lie  at  the  salt  of  an  incorporated  trading  company 
in  respect  of  a  libel  calculated  to  injure  its  reputation  in  the  way  of  its  business 
'without  proof  of  special  damage.  Hence,  where  the  defendants  published  a  sen- 
sational article,  headed,  "  The  Homes  of  the  Pitmen,"  giving  an  exaggerated 
deecription  of  the  sanitary  condition  of  a  large  number  of  cottages  let  by  an 
incorporated  colliery  to  their  workmen,  it  was  held  that  the  colliery  could  sue. 

South  Hetton  Coal  Co,,  Ld,  v.  Nortk-Ecutem  Newi  Association^  Ld.^ 
(1894)  IQ.  B.  133;63L.  J.  Q.  B.  293 ;  42  W.  R 322 ;  69L.T.844; 
9R240. 
But  where  the  defendant  published  in  a  newspaper  a  letter  asserting  that 
bribery  and  corruption  eziBted  in  ''  two,  if  not  three  departments  of  our  Man- 
chester City  Council,"  a  Divisional  Court  held  that  these  words  were  only  a  libel 
on  the  individual  members  or  officials  of  the  council,  and  that  therefore  the 
corporation  itself  could  not  sue. 

Ma/yor,  c£v.,  of  Manchester  y.  JViUiams,  (1891)  1  Q.  B.  94 ;  60  L.  J.  Q.  B. 
23  ;  39  W.  R  302  ;  63  L.  T.  805 ;  64  J.  P.  712. 
A  railway  company  was  held  liable  for  transmitting  a  telegram  to  the  effect 
that  the  plaintiffs'  bank  had  stopped  payment. 

WhUfiM  and  others  v.  South  Eastern  Bailway  Co,,  £.  B.  &  E.  115 ;  27 
L.  J.  Q.  B.  229  ;  4  Jur.  N.  S.  688. 
The  secretary  of  an  insurance  company  in  the  course  of  his  duties  published 
words  which  the  jury  found  to  be  a  libel  on  the  plaintiff.    The  company  was  held 
primd  facie  liable,  but  succeeded  in  establishing  privilege. 

NeviU  V.  The  Fine  AH  and  General  Inmra/nee  Co.,  Ld,,  (1895)  2  Q.  B. 
156  ;  64  L.  J.  Q.  B.  681  ;  72  L.  T.  625  ;  59  J.  P.  371 ;  14  R.  687. 


10.  Partners. 

Partners  could  always  jointly  sue  for  a  libel  defamatory 
of  the  firm.  ( Ward  and  another  v.  Smithy  6  Bing.  749 ; 
4  C.  &  P.  302 ;  Le  Fanu  v.  Malcolmson,  1  H.  L.  C.  637.) 
But  in  such  an  action  no  damages  could  formerly  have 
been  given  for  any  private  injury  thereby  caused  to  any 
individual  partner;  nor  for  the  injury  to  the  feelings  of 
each  member  of  the  firm.  Only  joint  damages  could  be 
recovered  in  the  joint  action ;  for  the  basis  of  such  action 
was  the  injury  to  their  joint  trade.  {Haythom  v.  Lawson, 
3  C.  &  P.  196  ;  Robinson  v.  Marchant,  7  Q.  B.  918  ;  15  L.  J. 
Q.  B.  134.)  But  now,  by  virtue  of  Order  XVIII.  r.  6, 
**  claims  by  plaintiffs  jointly  may  be  joined  with  claims  by 
them  or  any  of  them  separately  against  the  same  de- 
fendant.'* (And  see  Order  XVI.  r.  1.)  Hence  it  is  no 
longer  necessary  to  bring  two  actions  for  the  same  words  : 
each  individual  partner  should  be  named  on  the  writ,  and 
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he  can  then  recover  separate  damages  for  any  special  injuiy 
done  to  hunself,  the  firm  at  the  same  time  recovering  their 
joint  damages.  (See  Booth  and  others  v.  Briscoe^  2  Q.  B.  D. 
496  ;  25  W.  R.  838.)  If,  however,  one  partner  be  defamed 
as  to  his  private  life,  the  conduct  of  tiie  firm  not  being 
attacked  directly  or  indirectly,  nor  any  special  damage  re- 
sulting to  them  from  the  defendant's  words,  then  the  indi- 
vidual partner  must  sue  alone. 

If  a  partner  in  conducting  the  business  of  a  firm  causes  a 
libel  to  be  published,  the  firm  will  be  liable  as  well  as  the 
individual  partner.  So,  if  any  agent  or  servant  of  the  firm 
defames  anyone  by  the  express  direction  of  the  firm,  or  in 
accordance  with  the  general  orders  given  by  the  firm  for 
the  conduct  of  their  business ;  antCy  p.  430.  But  if  there 
be  any  doubt  as  to  the  liability  of  the  firm,  it  is  always 
safer  to  join  the  individual  partner  or  agent  or  servant  as  a 
co-defendant  with  the  firm.     (See  Order  XVI.  rr.  4,  7.) 

Illustrations. 

If  one  partner  be  libelled  in  his  private  capacity  he  cannot  recover  for  brj 
special  damage  which  has  resulted  to  the  business  of  the  firm.    All  the  partnen 
should  sue  for  that  jointly.    They  may  now  do  so  in  the  same  action. 
Solomons  <md  others  v.  Medex,  1  Stark.  191. 

Robinson  v.  Marchant,  7  Q.  B.  918  ;  15  L.  J.  Q.  B.  134  ;  10  Jur.  156. 
Cook  and  another  v.  BaJtcheUor,  3  Bos.  &  PuL  150. 
Maitland  and  others  v.  Goldney  and  another,  2  East^  426. 
Similarly,  if  the  firm  be  libelled  as  a  body,  they  cannot  jointly  recover  for 
any  private  injury  to  a  single  partner ;  though  that  partner  may  now  recover  his 
individual  damages  in  the  same  action. 

Haythom  v.  Latcson^  3  C.  &  P.  196. 

Le  Fanu  v.  Makolmson,  1  H.  L.  C.  637 ;    13  L.  T.  (0.  S.)  61 ;  8 
Jr.  L.  R.  418. 
But  if  insolvency  be  imputed  to  one  member  of  the  firm,  this  is  a  reflection  on 
the  credit  of  the  firm  as  well :  therefore  either  he,  or  the  firm,  or  both,  may  sue, 
each  for  their  own  damages. 

Harrison  v,  Bevington,  8  C.  &  P.  708. 

Foster  and  others  v.  Latoson,  3  Bing.  452  ;  11  Moore,  360. 

11.  Several  Plaintiffs. 

Before  the  Judicature  Act  there  could  never  be  more 
than  one  plaintifi^  in  an  action  of  defamation,  except  in  the 
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ease  of  partners  or  husband  and  wife.  But  now,  by 
Order  XVI.  r.  1,  "  All  persons  may  be  joined  as  plaintiffe 
in  whom  the  right  to  any  relief  claimed  is  alleged  to  exist, 
whether  jointly,  severally,  or  in  the  alternative.  And 
judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  such 
reUef  as  he  or  they  may  be  entitled  to,  without  any  amend- 
ment. But  the  defendant,  though  unsuccessfiil,  shall  be 
entitled  to  his  costs  occasioned  by  so  joining  any  person 
who  shall  not  be  found  entitled  to  relief,  unless  the  Court 
or  a  judge  in  disposing  of  the  costs  shall  otherwise  direct." 
(See  Govt  v.  Rowney,  17  Q.  B.  D.  625  ;  55  L.  J.  Q.  B. 
541 ;  34  W.  R  696 ;  54  L.  T.  817.) 

But  too  wide  an  interpretation  must  not  be  placed  on 
this  rule.  It  still  remains  the  law  that  where  several 
plaintiffs  have  separate  and  distinct  causes  of  action  en- 
titling each  to  separate  relief,  they  cannot,  as  a  rule,  join 
in  one  action,  even  though  their  separate  causes  of  action 
be  "  historically  connected,"  and  although  each  claims  reUef 
against  the  same  defendant.  [Bur stall  v.  Beyfus^  26  Ch.  D. 
35,  39 ;  53  L.  J.  Ch.  565  ;  32  W.  K.  418 ;  50  L.  T.  542  ; 
Smurihwaite  and  others  v.  Hannay  and  others^  (H.  L.), 
(1894)  A.  C.  494  ;  63  L.  J.  Q.  B.  737  ;  43  W.  R  113  ; 
71  L.  T.  157;  6  R  299.)  If  a  committee  or  any  other 
defined  body  of  persons  be  libelled  or  slandered  collectively 
as  a  body,  they  may  all  join  in  one  action.  {Booth  and 
others  v.  Briscoe,  2  Q.  B.  D.  496  ;  25  W.  R.  838.)  But  if 
the  same  defendant  defames  A.  on  one  occasion  and  B.  on 
another,  A.  and  B.  cannot  join  as  plaintiife  in  one  action, 
although  the  charges  arise  out  of  the  same  transaction. 
{Sandes  and  another  v.  Wildsmith  and  another ,  (1893) 
1  Q.  B.  771 ;  62  L.  J.  Q.  B.  404 ;  69  L.  T.  387.)  And 
where  separate  imputations  are  made  on  A.  and  B.,  even 
in  the  same  libel  or  slander,  still  they  should  strictly  bring 
separate  actions,  each  for  the  imputation  on  himself.  (See 
P.  d  0.  Steam  Navigation  Co.  v.  Tsune  Kijima,  (1895) 
App.  Cas.  661 ;  73  L.  T.  37.) 
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Illuatrations, 


''If  a  man  saith  to  two,  'You  both  have  murdered  J.  S.,'  each. of  them  shall 
have  his  action  severally,  and  not  jointly." 

Smith  V;  Cooker,  (1639)  Cro.  Car.  513. 
Coryton  v.  LUhebye,  (1670)  2  Wms.  Saunders,  382. 
An  action  cannot  be  maintained  jointly  by  two  plaintiffs,  where  the  wrong  done 
to  one  is  no  wrong  to  the  other. 

Barratt  and  HodaoU  v.  GoUifUy  (1825)  10  Moore,  446. 
Two  co-proprietors  of  a  newspaper  may  sue  jointly  for  a  libel  on  their  paper 
without  proving  special  damage ;  and  the  jury  may  find  the  damages  generally. 
Rusadl  and  amther  v.  Webster,  23  W.  R.  59. 
A  charity  near  Wisbeach  was  managed  by  a  body  of  trustees,  eight  in  number. 
A  libellous  letter  was  published  in  the  Wtsbea/Ji  Chronide,  imputing  to  tb« 
trustees  misconduct  in  the  management  of  the  funds  of  the  charity.    The  eight 
trustees  sued  the  proprietor  of  the  paper  in  one  joint  action  for  the  libeL    Hdd^ 
that  they  were  empowered  so  to  do  by  Order  XVI.  r.  1 ;  although  before  the 
Judicature  Act  it  would  never  have  been  allowed.    The  jury  having  returned  a 
single  verdict  for  the  plaintiffs,  damages  40«.,  the  Court  of  Appeal  refused,  on  the 
motion  of  the  defendant,  to  disturb  the  verdict    The  damages  in  such  an  action 
ought  to  be  claimed  and  assessed  separately  ;  but  if  they  be  assessed  jointly,  and 
the  plaintiffs  be  content  with  such  a  verdict,  the  defendant  cannot  avail  himself 
of  the  defect 

Booth  and  othere  v.  Briscoe,  2  Q.  B.  D.  496  ;  25  W.  R.  838. 
This  case  is,  in  my  opinion,  still  law  on  its  own  facts,  and  its  authority  as  a 
decision  on  those  facts  is  not  affected  by  the  judgments  in 

SmurthtDaite  and  others  v.  Hannay  and  others,  (H.  L.),  (1894)  A.  C. 

494 ;  63  L.  J.  Q.  B.  737  ;  43  W.  R.  113 ;  71  L.  T.  167  ;  6  R  299. 

But  where  the  female  defendant  had  uttered  several  separate  and  distinct 

slanders,  of  which  some  imputed  that  Mrs.  Sandes  had  been  guilty  of  larceny, 

while  the  others  imputed  larceny  to  her  daughter,  it  was  held  that  the  mother 

aud  daughter  must  bring  separate  actions. 

Sandes  and  another  v.  WUdsmith  and  another,  (1893)  1  Q.  B.  771 ;  62 
L.  J.  Q.  B.  404 ;  69  L.  T.  387. 


12.  Several  Defendants. 

There  has  always  been  greater  liberty  in  the  matter  of 
joining  several  defendants.  Whenever  more  persons  than 
one  were  concerned  in  the  publication  of  the  same  libel, 
the  plaintiff  might  always  sue  all  or  any  of  them  in  the 
same  action.  Thus,  where  the  libel  had  appeared  in  a 
newspaper,  he  could  always  join  as  defendants  in  the  same 
action  the  proprietor,  the  editor,  the  printer,  and  the  pub- 
lisher, or  so  many  of  them  as  he  thought  fit ;  for  all  were 
jointly  liable  for  the  publication.     And  now  by  r.   4  of 
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Order  XVI.,   "  All  persons  may  be  joined  as  defendants 
against  whom  the  right  to  any  relief  is  alleged  to  exist, 
Tvhether  jointly,   severally,  or  in   the  alternative.      And 
judgment  may  be  given  against  such  one  or  more  of  the 
defendants  as  may  be  found  to  be  liable,  according  to  their 
respective  liabilities,  without  any  amendment."     "  It  shall 
not  be  necessary  that  every  defendant  shall  be  interested 
as  to  all  the  relief  prayed  for,  or  as  to  every  cause  of  action 
included  in  any  proceeding  against  him  ;  but  the  Court  or 
a  judge  may  make  such  order  as  may  appear  just  to  pre- 
vent   any  defendant  from   being   embarrassed  or  put  to 
expense  by  being  required  to  attend  any  proceedings  in 
which  he  may  have  no  interest"     (Order  XVI.  r.  5  ;  and 
see  r.  7.) 

The  plaintiff  is  not  now,  and  never  was,  obliged  to  join  as  a 
defendant  every  person  who  was  liable.  He  may,  if  he  prefers,  sue 
only  one  or  two ;  and  the  liability  of  the  others  will  be  no  defence  for 
those  sued,  and  will  not  mitigate  the  damages  recoverable.  {Ante^ 
p.  361.)  But  the  judgment  against  these  is  a  bar  to  any  subsequent 
action  on  the  same  publication  against  anyone  else  who  was  jointly 
liable  with  them ;  for  all  persons  concerned  in  a  common  wrongful 
act  are  jointly  and  severally  liable  for  all  damage  caused  by  it. 

Hence  the  plaintiff  can  only  bring  one  action ;  he  cannot  recover 

twice  over  from  different  defendants  the  same  damages  for  the  same 

injury.     He  may  sue  one  or  more  or  all  of  the  joint  publishers  in  lus 

one  action,  at  his  election ;  but  as  soon  as  he  recovers  judgment  in 

the  first  action,  everyone  else  who  was  jointly  liable  is  released.     No 

second  action  can  be  brought  on  that  publication  against  anyone  who 

might  have  been  sued  in  the  first  action,  but  was  not  (Brown  v. 

Wootton,  Cro.  Jac.  73  ;  Yelv.  67 ;  Moo.  762  ;  DvJce  of  Brunswick  v. 

Pefpper,  2  C.  A  K.  683  ;  Brinsmead  v.  Ha/rrison,  L.  R  7  C.  P.  547  ; 

41  Ix  J.  C.  P.  190  ;    20  W.  R  784  ;   27  L.  T.  99) ;   even  tliougb  the 

plaintiff  was  not  then  aware  that  such   other  person  was  liable. 

{Munster  v.  Cox,  10  App.  Cas.  680 ;   55  L.  J.  Q.  B.  108  ;   34  W.  R 

,     461 ;  53  L.  T.  474.) 

And  there  is  no  contribution  between  tort-feasors.     So  that  the 
i     proprietor  of  a  paper  cannot  compel  his  careless  editor  to  recoup  him 
the  damages  which  he  has  been  compelled  to  pay  the  plaintiff.    (Col- 
hum  V.  PatTTiore,  1  C.  M.  &  R  73 ;  4  Tyr.  677 ;  Moacati  v.  Lawaon, 
7  C.  &  P.  at  p.  35.) 
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\ 


442  THE  LAW  OF  PBESONS. 

The  exact  e£fect  of  the  Judicature  Act  rules  cited  above  has  not 
yet  been  determined.  These  provisions  enable  a  plaintiff  to  join  two 
defendants  in  one  action,  whenever  he  claims  relief  from  one  or  other 
of  them  in  the  alternative.  (Honduras  Ry.  Co,  v.  Lefevre  &  Tucker, 
2  Ex.  D.  301 ;  46  L.  J.  Ex.  391 ;  25  W.  R  310 ;  36  L.  T.  46  ;  ChUi 
V.  Stenning,  5  Oh.  D.  695 ;  46  L.  J.  Ch.  523 ;  25  W.  R  519;  36 
L.  T.  426.)  So,  where  A.  and  B.  are  properly  made  defendants  to  a 
joint  cause  of  action,  counts  against  each  separately  may  be  added 
for  any  separate  causes  of  action  arising  out  of  or  connected  with  the 
joint  one.  (DeaiUa  v.  Schvmck  dc  Co,  and  Fds  &  Co,,  W.  N.  1880, 
p.  96 ;  and  see  Montgomery  v.  Foy,  Morgan  &  Co,,  (1895)  2  Q.  R 
321 ;  43  W.  R  691 ;  73  L.  T.  12.)  But  where  there  are  two  distinct 
publications,  even  of  the  same  or  very  similar  libels,  one  by  A. 
separately,  and  the  other  by  fi.,  and  it  is  not  alleged  that  such 
separate  publications  are  the  result  of  any  combination  or  collusion 
between  A.  and  B.,  then,  it  is  submitted,  separate  actions  must  be 
brought.  (See  'Sadler  v.  Gt  W.  By.  Co,,  (1895)  2  Q.  B.  688 ;  44 
W.  R  50 ;  73  L.  T.  385 ;  12  Times  L.  R.  1.) 

niuatrations. 

The  members  of  the  committee  of  the  Reform  Union  were  held  jointly  liable 
for  publishing  a  report  charging  the  plaintiff  and  others  by  name  with  bribexy 
at  ^e  Berwick  Election. 

Tf^ilwn  v.  Reeiand  othen,  2  F.  &  F.  149. 
Where  the  plaintiff  alleged  that  a  foreign  merchant  and  his  Manchester  agent 
had  jointly  libelled  the  plaintiff  in  the  way  of  his  trade,  the  Court  allowed  this 
joint  cause  of  action  to  be  joined  with  claims  against  each  defendant  sevenllj 
for  similar  libels  separately  published  by  eacL 

DesiUa  v.  Schunck  d:  Co,  and  Fela  db  Co,,  Weekly  Notes,  1880,  p.  96. 
And  see  Precedent  No.  24,  pott,  p.  669. 
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CRIMINAL   LAW. 

It  is  a  misdemeanour  at  common  law,  punishable  on 
indictment  or  information  with  fine  and  imprisonment,  to 
speak  any  blasphemous,  obscene,  or  seditious  words  in  the 
hearing  of  others.  A  fortioriy  it  is  a  misdemeanour  to  write 
and  publish  blasphemous,  obscene,  or  seditious  words. 

It  is  a  misdemeanour  at  common  law,  punishable  on 
indictment  or  information  with  fine  and  imprisonment,  to 
write  and  publish  defamatory  words  of  any  living  private 
person,  or  exhibit  any  picture  or  effigy  defamatory  of  him, 
provided  the  publication  of  such  words,  or  the  exhibition  of 
such  picture  or  effigy,  is  calculated  to  cause  a  breach  of  the 
peace.  It  is  not  a  cl5me  merely^  speak  such  words, 
however  maliciously. 

A  libel  on  a  thing  is  no  crime  :  and  wherever  no  action 
would  lie  without  proof  of  special  damage,  no  indictment 
or  information  can  be  preferred. 

Not  every  publication  which  would  be  held  a  libel  in  a  civil  case 
can  be  made  the  foundation  of  criminal  proceedings.  Hawkins,  in 
a  passage  cited  apparently  with  approval  by  the  Court  in  R.  v. 
LaJxmchere,  12  Q.  B.  D.  at  p.  322,  "  puts  the  whole  criminality  of 
libels  on  private  persons,  as  distinguished  from  the  civil  liability  of 
those  who  publish  them,  on  their  tendency  to  disturb  the  public 
peace."  He  says  (1  Hawk.  P.  C,  c.  28,  s.  3)  :  "  The  Court  will  not 
grant  this  extraordinary  remedy  (a  criminal  information),  nor  should 
a  grand  jury  find  an  indictment,  unless  the  offence  be  of  such  signal 
enormity  that  it  may  reasonably  be  construed  to  have  a  tendency  to 
disturb  the  peace  and  harmony  of  the  community.  In  such  a  case 
the  public  are  justly  placed  in  the  character  of  an  offended  prose- 
cutor to  vindicate  the  common  right  of  all,  though  violated  only  in 
the  person  of  an  individual"  And  in  a  subsequent  case  Lord  Cole- 
ridge, L.C.J.,  told    the  jury   that  "  the  principles  on   which   such 
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prosecutions  should  be  allowed  had  been  laid  down  by  himself  as 
the  mouthpiece  of  a  strong  Court,  in  a  recent  case  {The  Queen  t. 
LaioiLchere),  in  which  he  had  cited  the  opinions  of  great  judges  to 
this  effect : — '  A  criminal  prosecution  ought  not  to  be  instituted 
unless  the  offence  be  such  as  can  be  reasonably  construed  as  calcu- 
lated to  disturb  the  peace  of  the  community.  In  such  a  case  the 
public  prosecutor  has  to  protect  the  community  in  the  person  of  an 
individual  But  private  character  should  be  vindicated  in  an  action 
for  libel,  and  an  indictment  for  libel  is  only  justified  when  it  affects 
the  public,  as  an  attempt  to  disturb  the  public  peace/  "  (Wood  ▼. 
Cox,  4  Times  L.  R.  at  p.  654.) 

It  is  a  misdemeanour  at  common  law,  punishable  on 
indictment  with  fine  and  imprisonment,  to  write  and  pub- 
lish defamatory  words  of  any  deceased  person,  provided  it 
be  alleged  and  proved  that  this  was  done  with  intent  to 
bring  contempt  and  scandal  on  his  family  and  relations, 
and  so  provoke  them  to  a  breach  of  the  peace.  (5  Rep. 
125a;  Hawkins  P.  C.  i.  542 ;  R  v.  Topkam,  4  T.  R  126.) 

It  is  also  a  misdemeanour  to  libel  any  sect,  company,  or 
class  of  men,  without  mentioning  any  person  in  particular ; 
provided  it  be  alleged  and  proved  that  such  libel  tends  to 
excite  the  hatred  of  the  people  against  all  belonging  to 
such  sect  or  class,  and  conduces  to  a  breach  of  the  peaca 
(R  V.  Gathercolcy  2  Lewin,  C.  C.  237.) 

Such  intention  may  sufficiently  appear  from  the  words 
of  the  libel  itself,  or  it  may  be  proved  by  the  consequences, 
if  any,  of  its  publication. 

The  criminal  remedy  for  libel,  as  it  is  the  earlier,  so  it  is  in  some 
respects  the  more  extensive  remedy;  a  libel  may  be  indictable, 
though  it  be  not  actionable.  Thus,  in  neither  of  the  above  cases 
would  an  action  lie  for  want  of  a  proper  plaintiff.  (And  see  R  v. 
Darby,  3  Mod.  139.) 

In  jB.  p^08.  VaUombrosa  v.  Labouchere,  12  Q.  B.  D.  320 ;  53  L  J. 
Q.  B.  362;  32  W.  R.  861;  50  L.  T.  177;  15  Cox,  C.  C.415;48 
J.  P.  165,  the  Couit  expressed  some  doubt  as  to  whether  it  was  a 
crime  to  libel  a  dead  man,  but  abstained  from  expressing  any  decided 
opinion  on  the  point.  This  doubt  certainly  operated  as  one  reason 
among  others  for  refusing  the  extreme  remedy  of  a  criminal  informa- 
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tion  in  that  case  ;  and  it  will  thus  he  very  difficult  to  obtain  a  crimiDal 
information  in  any  subsequent  caae  of  libel  on  a  person  decetised. 
But  these  dicta  do  not  affect  the  remedy  by  way  of  indictment,  and 
I  think  the  law  i-enaaiiis  as  stated  above.  See,  however,  the  juiJgment 
of  Stephen,  J.,  in  R.  v.  Enaor,  3  Times  L.  R.  366. 

It  is  not  necessary  to  prove  that  the  libeller  in  foct  desired  that  a 
breach  of  the  peace  should  follow  on  his  publication  ;  that  is  probably 
the  last  thing  he  wished  for;  still  less  is  it  necessary  to  prove  that  an 
actual  assault  ensued,  though,  if  it  did,  evidence  of  such  assault  is 
adniissible.  {R.  v.  Oab&m,  Kel.  230 ;  -2  Barnard.  138,  166.)  It  is 
sufficient  if  the  necessary  or  natural  effect  of  the  words  is  to  vilify 
the  memory  of  the  deceased,  and  to  injure  his  posterity  to  such  an 
extent  as  to  render  a  breach  of  the  peace  imminent  or  probable. 

Illuetrations. 

Libel  complained  of  :  "  On  Saturdaj  evening  died  of  the  small-pox,  U  Iiis  bouiie 
in  Grosvenor  Square,  Sir  Charles  Gaunter  Nicoll,  Knight  of  the  Moet  Honour- 
able Order  of  the  Bath,  and  rapresentative  in  Parliament  for  the  toivn  of  Petor- 
borougb.  ...  He  conid  not  bo  called  a  friend  to  his  country,  for  he  changed 
hie  opinions  for  a  red  ribbon,  and  voted  for  that  pernicious  object,  thi?  oxciae.'' 
It  was  alleged  that  this  passage  was  published  with  intent  to  vilify,  blacken, 
and  defame  the  memory  of  the  said  Sir  Charles,  and  to  rtiir  up  tha  hatred  nnd 
evil  will  of  the  people  against  the  family  and  poet«rity  of  the  said  Sir  Charles. 
An  information  was  granted. 

■     R.  V.  OriUhltn,  (1734)  4  T.  R.  129,  n. 

But  an  indictment  whidi  all^ted  that  a  libel  on  the  late  Earl  Cowper  bad 
been  published  with  intent  to  disgrace  and  vilify  his  memory,  reputiitiuu,  and 
character,  but  did  not  go  on  to  aver  any  intent  to  create  ill  blood  or  throw 
scandal  on  the  children  and  family  of  £ail  Cowper,  or  to  provoke  tlieiii  to  a 
breach  of  the  peace,  was  held  bad,  after  a  verdict  of  guilty,  and  judgment 

R.  v.  Topham,  (1791)  4  T,  R.  136. 
If  the  words  only  injare  the  character  of  the  deceased,  and  do  not  tend  to 
injure  or  bring  contempt  on  bis  family,  the  defendant  most  be  acquitted. 
R.  V.  Ejuot,  (1886)  3  Times  L.  S.  366. 
And,  S  fortiori,  to  discuBs  the  characters  of  deceased  statesmen  and  noblemen 
as  a  matter  of  history  is  no  crime. 

Per  Lord  Kenyon,  C.J.,  4  T.  B.  at  p.  129. 
But  if,  in  discnasing  the  character  and  policy  of  William  III.  and  George  I,, 
discredit  is  thrown  on  the  character  and  administration  of  the  pre^^ont  king 
(George  II.),  with  intent  to  spread  dissatisfaction  among  his  subjects,  the  pub- 
lication is  a  seditioQS  libel. 

R.  V.  Dr.  SkebheaTt,  (1758)  Holt  on  Libel,  p.  82,  cited  in  n.  v.  Bean 

of  St.  Aiaph,  3  T.  R  430,  n. 

The  defendant  published  a  sensational  account  of  a  cruel  mnrder  comtnittcd  by 

certain  Jews  said  to  have  lately  arrived  from  Portugal,  and  then  livinjj  xinut  Broad 

Street.    They  were  said  to  have  burnt  a  woman  end  a  new-born  baby,  bocauae  its 
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a  Christian.  Certain  Jews  who  had  arrived  from  Portogal,  and  wiio 
then  lived  in  Broad  Street,  were  attacked  by  the  mob,  barbarooBly  treated,  and 
their  lives  endangered.  A  criminal  information  was  granted,  although  it  wii 
objected  that  it  did  not  appear  precisely  who  were  the  persons  accxised  of  the 
murder. 

R  V.  Osbom,  Kel.  290  ;  2  Barnard.  138,  166. 
It  is  a  crime  to  write  of  a  Roman  Catholic  nunnery  that  it  is  a  '^  brothel  of 
prostitution ; "  for  this  is  an  aspersion  on  the  characters  of  the  nuns  in  geneiml, 
though  none  are  singled  out  by  name. 

R  V.  Gaihereole,  (1838)  2  Lew.  C.  C.  237. 

R  V.  /.  A,  Wifliams,  (1822)  2  B.  &  Aid.  595  ;  2  Townsend's  Modon 

State  Trials,  231. 

A  pamphlet  reflecting  on  the  government,  and  asserting  that  its  offioeis  are 

corrupt,  ignorant,  and  incapable,  will  be  a  libel,  and  punishable  as  a  crime : 

although  no  particular  member  of  the  government,  and  no  individual  offioeTy  if 

mentioned  or  referred  to. 

E.  V.  Tutehin,  14  Howell's  St.  Tr.  1095  ;  5  St  Tr.  527  ;  Holt,  424  ;  2 
Lord  Raym.  1061 ;  1  Salk.  50 ;  6  Mod.  268. 
A  notice  was  posted  in  church  calling  attention  to  certain  abuses  permitted  by 
**  the  trustees "  of  Lambeth  workhouse  ;  an  information  was  granted  on  behalf 
of  the  whole  body  of  trustees  [although  the  trustees  could  not  before  the  Jadica- 
ture  Act  have  jointly  sued  for  the  libel ;  ante,  p.  439]. 
R.  V.  Oriffin,  1  Sess.  Cas.  257. 
An   information  was   granted  for  a  libel  commencing : — "  Wliereas  an  East 
India  director  has  raised  the  price  of  green  tea  to  an  extravagant  rate,"  althon^ 
there  was  nothing  to  show  which  particular  director  was  intended. 
R,  V.  Jenour,  7  Mod.  400. 
But  an  indictment  for  a  libel  on  '<  persons  to  the  jurors  unknown,"  is  l^ad,  even 
after  verdict. 

R.  V.  Orme  (vel  AJme)  and  Nutt,  1  Ld.  Raym.  486 ;  3  Salk.  224. 

It  is  a  misdemeanour  at  common  law  to  utter  words 
which  amount  to  a  direct  challenge  to  fight  a  duel,  or  to 
utter  insulting  words  with  the  intention  of  provoking  an- 
other to  send  a  challenge.  {R.  v.  Philipps,  6  East,  464, 
and  note  on  p.  476.)  A  fortioriy  it  is  a  misdemeanour  to 
write  a  challenge  or  to  consciously  dehver  a  written  chal- 
lenge. And  indeed  all  words  which  amount  to  a  solicita- 
tion to  commit  a  crime,  whether  spoken  or  written,  are 
indictable,  whether  the  person  soUcited  commit  the  crime 
or  not.     (R.  v.  HigginSy  2  East,  5.) 

It  is  also  said  to  be  a  misdemeanour  to  fabricate  and  publish  false 
news  in  writing  (Dig.  L.  L.  23),  or  to  endeavour,  by  spreading  &lae 
rumours,  to  raise  or  lower  the  price  of  food  or  merchandise.    (See  it 
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V.  Waddington,  (1800)  1  East,  143.)  According  to  Scroggs,  J.,  it  is  a 
misdemeanour  to  publish  any  news  at  all,  though  true  and  harmless. 
(See  11  Hargrave's  St  Tr.  322).  Where  eight  persons  combined  to 
raise  the  price  of  Government  stocks  on  Feby.  2l8t,  1814,  by  spread- 
ing a  false  rumour  of  the  death  of  Napoleon  6uonapai*te,  they  were 
indicted  and  convicted  of  a  conspiracy,  for  their  common  purpose  was 
illegal.  (-K.  v.  De  Berenger,  3  M.  &  S.  67.)  But  this  is  scarcely  an 
authority  for  holding  that  the  merely  spreading  a  false  rumour  is  in 
itself  indictable.  The  statutes  of  Scan(J<dum  Magnatum,  3  Edw.  I. 
a  34 ;  2  Rich.  II.  st.  1,  c.  5 ;  and  12  Rich.  II.  c.  11,  which  had  long 
been  practically  obsolete,  are  now  all  repealed  by  the  Statute  Law 
Revision  Act,  1887  (50  &  61  Vict.  c.  59). 

In  all  the  above  eases  of  misdemeanour  at  common  law, 
the  defendant  may  be  fined  or  imprisoned,  or  both ;  but  he 
cannot  be  sentenced  to  hard  labour.  He  may  also  be 
required  to"  find  sureties  to  keep  the  peace  and  to  be  of 
good  behaviour  for  any  length  of  time.  A  married  woman 
could '  not,  before  the  Married  Women's  Property  Act, 
1870,  be  fined,  but  she  could  be  required  to  find  sureties, 
though  she  could  not  enter  into  recognizances  herself 

None  of  the  above  offences  can  be  tried  at  quarter 
sessions,  except  an  indictment  for  obscene  words ;  post, 
p.  491. 

Certain  statutes  have  been  passed  in  aid  of  the  common 
law : — 

By  section  3  of  Lord  Campbell's  Act  (6  &  7  Vict.  c.  96), 
it  is  a  misdemeanour  to  publish,  or  threaten  to  publish,  any 
libel  upon  any  other  person,  or  to  threaten  to  print  or 
publish,  or  propose  to  abstain  from  printing  or  publishing, 
or  to  offer  to  prevent  the  printing  or  publishing  of,  any 
matter  or  thing  touching  another,  with  intent  to  extort 
money  or  gain,  or  to  procure  for  anyone  any  appointment 
or  office  of  profit.  The  offender  may  be  sentenced  to  im- 
prisonment for  any  term  not  exceeding  three  years,  either 
with  or  without  hard  labour. 

Except  under  the  first  clause  of  the  section,  the  matter  or  thing 
threatened  to  be  published  need  not  be  libellous ;  the  intent  to  extort 
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money  is  the  gist  of  the  offence ;  and  to  demand  money  which  the 
defendant  honestly  believes  to  be  due  and  owing  to  him  is  no  evidence 
of  such  an  intent.  (iZ.  v.  Coghlan,  4  F.  &  F.  316.)  Threatening-  to 
commence,  or  offering  to  prevent,  legal  proceedings  of  any  kind  is  not 
an  offence  within  the  section.  (iJ.  v.  Yates  and  another,  6  Cox, 
C.  C.  441.)  A  corporation  is  not  a  "person  "  within  the  meaning  of 
this  section.     (i2.  v.  M'Laughlin,  14  J.  P.  291.) 

By  section  4  of  the  same  Act,  it  is  a  misdemeanour  to 
maliciously  publish  any  defamatory  libel  knowing  the  same 
to  be  false  ;  the  punishment  may  be  fine  or  imprisonment, 
or  both,  such  imprisonment  not  to  exceed  two  years* 

By  section  5  of  the  same  Act,  it  is  a  misdemeanour  to 
maliciously  publish  any  defamatory  libel ;  the  punishment 
may  be  fine  or  imprisonment,  or  both,  such  imprisonment 
not  to  exceed  one  year.  This  section  does  not  create  any 
new  offence,  or  attempt  to  define  any  existing  offence  ;  it 
merely  fixes  the  punishment  to  be  awarded  for  the  existing 
common  misdemeanour  of  maliciously  publishing  a  libel. 
{R  V.  Munslow,  (1895)  1  Q.  B.  758  ;  64  L.  J.  M.  C.  138 ; 
43  W.  R  495  ;  72  L.  T.  301.) 

See  the  whole  statute  in  Appendix  C,  post,  pp.  734—  737. 

By  section  44  of  the  Larceny  Act,  1861  (24  &  25  Vict 
c.  96),  it  is  a  felony  for  anyone  knowing  the  contents 
thereof,  to  send,  deliver,  or  utter,  or  cause  to  be  received, 
any  letter  or  writing,  demanding  of  any  person  with 
menaces  and  without  any  reasonable  or  probable  cause,  any 
property  or  money.  Such  menace  need  not  necessarily  be 
either  a  threat  of  injury  to  the  person  or  property  of  the 
prosecutor,  or  a  threat  to  accuse  him  of  a  crime  ;  a  threat 
to  accuse  him  of  immorality  or  misconduct  may  be  sufli- 
cient.  {R.  v.  Tomlinson,  (1895)  1  Q.  B.  706;  64  L.  J. 
M.  C.  97 ;  43  W.  K.  544  ;  72  L.  T.  155.) 

By  sections  46  and  47  of  the  same  Act  it  is  a  felony  to 
accuse  or  threaten  to  accuse  another  of  any  infamous  crime, 
whether  by  letter  or  otherwise,  with  intent  to  extort  money 
or  gain.  The  offender  may  be  sentenced  to  penal  servitude 
for  life,  or  for  any  term  not  less  than  three  years  [now  Jive 
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years,  27  &  28  Vict.  c.  47,  s.  2],  or  to  imprisonment,  with 
or  without  hard  labom*,  for  any  term  not  exceeding  two 
years.  (See  R.  v.  Redman^  L.  R.  1  C.  C.  K.  12  ;  39  L.  J. 
M.  C.  89 ;  R.  V.  Ward,  10  Cox,  C.  C.  42.) 

By  section  1  of  the  Corrupt  and  Illegal  Practices  Pre- 
vention Act,  1895,  "any  person  who,  or  the  directors  of 
any  body  or  association  corporate  which,  before  or  during 
any  parhamentary  election,  shall,  for  the  purpose  of  affect- 
ing the  return  of  any  candidate  at  such  election,  make  or 
publish  any  false  statement  of  fact  in  relation  to  the 
personal  character  or  conduct  of  such  candidate  shall  be 
guilty  of  an  illegal  practice  within  the  meaning  of  the  pro- 
visions of  the  Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  and  shall  be  subject  to  all 
the  penalties  for  and  consequences  of  committing  an  illegal 
practice  in  the  said  Act  mentioned ;"  that  is  to  say,  he  is 
on  summary  conviction  liable  to  a  fine  not  exceeding  £100, 
and  will  be  incapable  of  voting  at  any  election  in  the  same 
constituency  for  five  years.  Such  conduct  may  also  render 
the  election  void  (see  section  4).  The  form  of  petition  is 
given  in  Precedent  No.  102,  post,  p.  718.  But  by  section  2, 
"  no  person  shall  be  deemed  to  be  guilty  of  such  illegal 
practice  if  he  can  show  that  he  had  reasonable  grounds  for 
believing,  and  did  believe,  the  statement  made  by  him  to 
be  true."  It  had  already  been  provided  by  section  9  sub- 
section (2)  of  the  Act  of  1883,  that  "any  person  who, 
before  or  during  an  election,  knowingly  publishes  a  false 
statement  of  the  withdrawal  of  a  candidate  at  such  election 
for  the  purpose  of  promoting  or  procuring  the  election  of 
another  candidate,  shall  be  guilty  of  an  illegal  practice." 

Criminal  Informations. 
In  some  cases  of  indictable  words,  the  prosecutor  may 
also,  if  he  prefer,  proceed  by  way  of  criminal  information. 
Criminal  informations  are  of  two  kinds : — 
(i,)   Those   filed    by  the   Attorney-General    himself, 
usually  called  ex  officio  informations. 
o.L.a  G  G  , 
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(ii.)  Those  filed  by  the  Queen's  coroner  and  attorney 
by  the  direction  of  the  Queen's  Bench  Division 
at  the  instance  of  some  private  individuaL 
(i.)  The  first  class  is,  as  a  rule,  confined  to  Ubels  of  so 
dangerous  a  nature  as  to  call  for  immediate  suppression  by 
the  officers  of  the  State  ;  especially  blasphemous,  obscene, 
or  seditious  libels,  or  such  as  are  Ukely  to  cause  immediate 
outrage  and  pubUc  riot  and  disturbance.     In  these  cases, 
therefore,  the  Attorney-General  himself  takes  the  initia- 
tive.    There  has,  I  believe,  been  no  ex  officio  information 
filed  in  England  since  1830. 

(ii.)  In  the  second  class  of  informations  the  relator  is 
generally  some  private  individual  who  has  been  defamed. 
But  still  the  words  complained  of  must  be  such  as  call  for 
the  prompt  and  immediate  interference  of  the  Court  It 
must  be  shown  that  the  ordinary  remedies  by  action  or 
indictment  are  insufficient  in  the  particular  case.  The 
Court,  moreover,  always  looks  at  all  the  circumstances 
which  occasioned  or  provoked  the  libel.  Thus,  no  informa- 
tion will  be  granted  if  the  prosecutor  or  relator  has  himself 
Ubelled  the  defendant  (R,  v.  Nottingham  Joumcdy  9  DowL 
1042),  or  in  any  way  invited  the  pubUcation  of  the  libel 
of  which  he  now  complains  (jB.  v.  LarrieUy  7  A.  &  TL 
277),  or  had  an  opportunity  of  expressing  his  disapproval 
of  its  terms,  of  which  he  did  not  avail  himself  (R.  v.  JLauh 
son,  1  Q.  B.  486  ;  1  Gale  &  D.  15),  or  has  demanded  and 
received  explanations  from  the  defendant  {Ex  parte  Done- 
ton,  7  Cox,  C.  C.  16 ;  26  L.  T.  (Old  S.)  73  ;  19  J.  P.  741 ; 
Ex  parte  HavUand,  41  J.  P.  789),  or  has  himself  written 
to  the  papers  or  published  a  pamphlet  provoking  the  libel 
{R.  V.  Hall,  1  Cox,  C.  C.  344),  or  replying  to  it  {Ex  parte 
Rowe,  20  L.  T.  (Old  S.)  115  ;  17  J.  P.  25).  And  generally, 
if  the  prosecutor  has  been  guilty  of  any  misconduct  in  rela- 
tion to  the  matter,  a  rule  will  be  refused,  except  in  cases 
where  the  public  have  a  direct  and  independent  interest  in 
the  prompt  suppression  of  such  libels.  {R.  v.  Casei/,  1 3  Cox, 
C.  C.  310 ;  following  R.  v.  Norris,  2  Lord  Kenyon,  300.) 
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It  is  not  necessary  that  the  libel  should  charge  a  criminal 
offence  to  induce  the  Court  to  grant  a  criminal  information. 
It  is  enough  that  the  libel,  though  on  a  private  individual, 
is  one  requiring  prompt  suppression.  So,  if  there  be 
general  reflections  on  a  body  or  class,  no  particular  indi- 
vidual being  especially  attacked ;  still,  if  the  words  are 
likely  to  cause  outrage  and  violence,  the  Court  will  grant 
an  information :  as  where  the  libel  was  on  the  Jews,  and 
certain  Jews  in  consequence  had  been  ill-used  by  the  mob 
{Anon.,  2  Barnard.  138  ;  R.  v.  Oshorn,  ih.  166,  ante,  p. 
446) ;  so  where  the  general  body  of  clergymen  in  a  par- 
ticular diocese  were  libelled  {R.  v.  WiUiamSy  5  B.  &  Aid. 
595) ;  or  a  public  body,  such  as  the  directors  of  the  East 
India  Company  (J?,  v.  JenouVy  7  Mod.  400). 

The  rank  and  dignity  of  the  person  libeUed  was  formerly 
taken  into  consideration;  and  informations  have  been 
granted  for  imputing  that  the  children  of  a  marquis  were 
bastards  {R.  v.  Gregory,  8  A.  &  E.  907  :  1  P.  &  D.  110); 
that  a  peer  had  married  an  actress  {R.  v.  Kinnersley, 
1  Wm.  Bl.  294) ;  that  a  naval  captain  was  a  coward,  a 
bishop  a  bankrupt,  a  peer  a  perjurer,  &c.,  &c.  But  now  it 
is  settled  that  rank  confers  no  superior  claim  to  the  sum- 
mary interference  of  the  Court.  A  peer  is  no  more  en- 
titled to  a  criminal  information  when  his  pHvcUe  character 
is  attacked  than  the  humblest  subject  of  the  Queen.  (R. 
pros,  Vallombrosa  v.  Laboicchere,  12  Q.  B.  D.  320  ;  53  L.  J. 
Q.  B.  362 ;  32  W.  R  861 ;  50  L.  T.  177  ;  15  Cox,  C.  C. 
415  ;  48  J.  P.  165.)  A  grocer  obtained  a  criminal  informa- 
tion for  a  libel  in  R.  v.  Benfield,  (1760)  2  Burr.  980;  a 
housekeeper  in  R.  v.  Tanjield,  (1878)  42  J.  P.  423. 

But  latterly  the  Court  has  been  much  more  chary  of 

granting  criminal  informations  ;  and  in  future  they  will,  as  ^^ 

a  rule,  be  only  granted  where  the  applicant  holds  some  j/^ 

pubhc  office  or  position  in  England  and  has  been  attacked 

in  his  official  character,  (R.  v.  Lahoibchere,  uhi  suprd) ;  or 

where  the  libel  tends  to  obstruct  the  course  of  justice,  or 

to  prejudice  the  fair  trial  of  any  accused  person.     (R.  v. 

G  a  2 
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Watson  and  otherSy  2  T.  R  199  ;  post,  p.  513  ;  R.  v.  Jol- 
life,  4  T.  K.  285 ;  R  v.  White,  1  Camp.  359,  n. ;  Ex  parte 
Duke  of  Marlborough,  5  Q.  B.  955 ;  13  L.  J.  M.  C.  105 ; 
1  Dav.  &  Mer.  720 ;  R  v.  Gray,  10  Cox,  C.  C.  184.)  And 
the  mere  fact  that  the  applicant  is  employed  by  the  State 
is  not  sufficient.  There  must  be  some  special  circumstances 
to  entitle  him  to  the  extraordinary  remedy  of  a  criminal 
information.  (Ex  parte  The  Postmistress  of  Littleton,  (1888) 
52  J.  P.  264.) 

No  information  will  be  granted  for  a  libel  contained  in  a 
private  letter  never  made  public  (Ex  parte  Dale,  2  C.  L.  R 
870) ;  nor  for  any  matter  of  mere  trade  dispute,  even  though 
fraud  be  imputed ;  nor  in  any  case  where  no  malicioui^ 
intention  appears  (Ex  parte  Doveton,  7  Cox,  C.*C.  16  ;  19 
J.  P.  741 ;  26  L.  T.  (Old  S.)  73) ;  nor  where  the  remedy 
by  action  or  indictment  is  sufficient  (R  v.  Mead,  4  Jur. 
1014 ;  Re  ''Evening  News,''  3  Times  L.  R  255). 

A  fortiori,  no  information  will  be  granted  where  the 
words  are  privileged  by  reason  of  the  occasion  on  which 
they  were  employed  (R.  v.  Bailie,  (1790)  Holt,  N.  P. 
312,  n.  ;  Ex  parte  Hoare,  23  L.  T.  83) ;  or  where  they 
appear  to  be  true  {R.  v.  Draper,  3  Smith,  390). 

In  every  case  the  application  for  a  criminal  information 
must  be  made  promptly  :  any  delay  in  making  the  applica- 
tion after  knowledge  of  the  libel  has  reached  the  prosecutor 
will  be  ground  for  refusing  an  information,  unless  such 
delay  can  be  satisfactorily  explained.  The  prosecutor,  too, 
must  come  to  the  Court  in  the  first  instance,  and  must  not 
have  attempted  to  obtain  redress  in  other  ways  before 
applying  for  a  criminal  information.  {R.  v.  Calthorpey  27 
J.  P.  581.) 

Illustrations, 

An  infonnation  was  refused  where  the  alleged  libel  was  proved  to  be  a  true 
copy  of  a  report  of  a  Committee  of  the  House  of  Commons,  though  it  did  reflect 
on  the  individual  prosecutor,  and  though  its  publication  was  not  authorized  by  the 
House. 

R  V.  TFright  (1799),  8  T.  R.  293. 

A  French  gentleman,  D^Eon  de  Beaumont,  published  a  libel  on  the  Count  de 
Querchy,  then  French  Ambassador  in  England.    The  libel  chiefly  referred  to 
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private  disputes  between  D'Eon  and  the  Count,  alleging  that  the  Count  had  sup- 
]ilanted  D'Eon  at  the  Court  of  Venailles  by  trickery  ;  but  it  also  reflected  on  the 
public  conduct  of  the  ambassador,  and  insinuated  that  he  was  not  fit  for  his  post 
An  information  was  filed  and  D'Eon  convicted.    (Lord  Mansfield.) 

R,  V.  I/Eon  (1764),  3  Burr.  1614  ;  1  W.  BL  601 ;  Dig.  L.  L.  88. 

And  see  R  v.  Peltier  (1803),  28  Howell's  St  Tr.  617  ;  anU,  p.  428. 
Lord  Geoige  Gordon  was  tried  in  1787  and  convicted  upon  an  information 
charging  him  with  libelling  Marie  Antoinette,  Queen  of  France,  and  "  her  tool" 
the  French  Ambassador  in  London.  He  was  fined  ;£600  and  sentenced  to  two 
years'  imprisonment,  and  at  the  expiration  of  that  time  to  find  sureties  for  his 
good  behaviour.  This  he  could  not  do,  so  he  remained  in  prison  till  he  died  on 
November  1st,  1793.    (Ashurst,  J.) 

R.  V.  L&rd  George  Owdon,  22  Howell's  St  Tr.  177. 
The  Courier  published  the  following  passage : — "  The  Emperor  of  Russia  is 
Tendering  himself  obnoxious  to  his  subjects  by  various  acts  of  tyranny,  and 
ridiculous  in  the  eyes  of  Europe  by  his  inconsistency.  He  has  now  passed  an 
edict  prohibiting  the  exportation  of  timber,  deals,  and  other  naval  stores.  In 
consequence  of  this  ill-timed  law,  upwards  of  100  sail  of  vessels  are  likely  to 
return  to  this  country  without  freights."  This  was  deemed  a  libel  upon  the 
Emperor  Paul  I.  An  information  was  granted,  and  the  proprietor  of  the  Courier 
was  fined  j£100,  sentenced  to  six  months'  imprisonment,  and  to  find  sureties  for 
good  behaviour  for  five  years  from  the  expiration  of  that  term.  The  printer 
and  publisher  were  also  sentenced  to  one  month's  imprisonment  (Lord 
Kenyon,  C.J.) 

R.  V.  Vint  (1799),  27  Howell's  St  Tr.  627. 
The  Prince  Regent  obtained  an  information  against  the  editor  and  printer  of  the 
ExamiTier, 

R  V.  Leigh  and  John  Hunt^  3  Chit  Cr.  L.  881. 
So  did  a  bishop,  "  dlBhonourable  and  degrading  conduct "  being  imputed  to  him 
qud  bishop. 

R,  V.  Clouter,  Cole  on  Cr.  Inf.  p.  22. 
Certain  justices  of  Leicestershire  obtained  a  rule  for  a  criminal  information  for 
a  libel  imputing  that,  in  convicting  a  particular  prisoner,  they  had  deliberately 
acted  from  motives  of  political  partisanship. 

Ex  parte  Hoekyns,  33  J.  P.  68. 

Ex  parU  Earl  of  Radnor  (1869),  33  J.  P.  740. 

Ex  parte  UmfrtviUe  (1889),  6  Times  L.  R  600. 

R  V.  Masters  (1889^  6  Times  L.  R  44. 
The  mayor  of  a  borough  obtained  a  criminal  information  for  a  libel  imputing 
to  him  gross  misconduct  in  his  office. 

Ex  parte  the  Mayor  of  Great  YamunUh,  I  Cox,  C.  C.  122. 
fiiagistrates  of  a  borough  have  also  obtained  a  criminal  information  for  a  libel 
which  imputed  that  they  had  neglected  or  refused  to  do  their  duty. 

R.  V.  Brigstoek,  Cole  on  Cr.  Inf.  p.  23  ;  6  C.  &  P.  184. 
So  on  two  occasions  did  a  stipendiary  magistrate. 

Ex  parU  Travis  (1868),  32  J.  P.  772. 

J2.  V.  John  Rea^  17  Ir.  C.  L.  R  684  j  9  Cox,  C.  C.  401. 
And  two  town-clerks. 

R.  V.  WaiU  (1743),  1  Wils.  22,  ante,  p.  27. 

R.  V.  Hatfield  (1830),  4  C.  &  P.  244. 
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But  a  clerk  to  justices  who  was  accused  of  embezzling  moneys  paid  to  him  for 

fines  was  left  to  his  ordinary  remedies. 

JSx  parte  Freer  (1870),  34  J.  P.  6a 

A  chief  constable  obtained  a  rule  nisi  for  a  libel  imputing  misconduct  in  his 

office. 

Ex  parte  Parry  (1877),  41  J.  P.  85. 

But  a  rule  was  refused  to  a  superintendent  of  police. 

Ex  parte  Little  (1866),  29  J.  P.  742. 
A  Queen's  counsel  obtained  a  criminal  information  for  libellous  verses  and  fur 
a  caricature  imputing  to  him  professional  misconduct  in  the  conduct  of  a  case. 
Sir  W.  Qarrovfe  CoMe,  3  Chit  Cr.  Law,  884. 
But  it  was  held  that  the  musical  critic  of  the  Times  was  not  entitled  to  a 
criminal  information  for  a  libel  charging  him  with  corruption,  on  the  ground  that 
his  was  not  a  public  office. 

Ex  parte  Davieouy  42  J.  P.  727  ;  cited  12  Q.  B.  D.  328. 
Nor  a  foreign  duke,  whose  deceased  father  was  libelled. 

R,  pros.  Vallombrosa  v.  Labouehere,  12  Q.  B.  D.  320  ;  53  L.  J.  Q.  B. 

362 ;  32  W.  R  861  ;  50  L.  T.  177 ;  15  Coi,  C.  C.  415 ;  48  J.  P. 

165. 

The  solicitors  to  a  railway  company  were  refused  a  rule  for  a  criminal  infonoa- 

tion  for  a  libel  on  them  by  the  directors,  imputing  extortion  and  fraud.    They 

were  left  to  bring  an  action. 

Ex  parte  Baxter,  28  J.  P.  326. 
A  county  court  judge  illegally  refused  to  hear  a  barrister  who  appeared  before 
him.  The  barrister  memorialised  the  Lord  Chancellor.  Obtaining  no  redress, 
he  applied  to  the  Court  of  Queen's  Bench  for  a  criminal  information.  This 
would  have  been  granted  him,  had  he  not  previously  applied  to  the  Lord 
Chancellor. 

R,  V.  Marshall,  4  E.  &  B.  475. 
An  Irish  Q.C.,  in  addressing  the  jury  as  counsel  in  a  cause,  made  a  fierce  attack 
on  the  plaintiff,  who  was  an  attorney.  This  attack  was  pertinent  to  the  issue 
and  not  malicious  ;  at  the  same  time,  the  observations  were  unusually  harsh  and 
irritating.  The  plaintiff  won  the  action,  and  then  wrote  to  the  Q  C,  calling  on 
him  to  retract  the  charges  he  had  made.  The  Q.C.  refused ;  thereupon  the  plaintiff 
wrote  the  Q.C.  a  letter,  couched  in  the  most  offensive  language,  and  obviously 
intended  to  provoke  a  duel.  The  Court  made  the  rule  for  a  criminal  informa- 
tion absolute ;  but  ordered  that  the  information  should  not  issue  without  further 

order. 

R  pros,  Armstrong,  Q,C.  v.  Kieman,  7  Cox,  C,  C.  6  ;  5  Ir.  C.  L.  R.  171. 

R,  pros.  Butt,  Q.G,  v.  Jackson,  10  Ir.  L.  R.  120. 


Puhlication. 

The  prosecutor  must  prove  that  the  defendant  published 
the  defamatory  words.  In  civil  cases  it  is  necessary  to 
show  a  publication  to  some  third  person  other  than  the 
person  defamed.  In  criminal  cases  this  is  not  absolutely 
necessary;  it  is  sufficient  to  prove  a  publication  to  the 
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prosecutor  himself,  provided  the  obvious  tendency  of  the 
words  be  to  provoke  the  prosecutor  and  excite  him  to  break 
the  peace.  (Hicks'  CasCj  Hob.  215 ;  Poph.  139 ;  cited  6 
East,  476 ;  Clutterbuck  v.  Chaffers j  1  Stark.  471  ;  R.  v. 
Wegener^  2  Stark.  245  ;  Phillips  v.  Jansen^  2  Esp.  624 ;  R. 
V.  Honibrook,  Selwyn's  Nisi  Prius,  12th  ed.  at  p.  1065 ; 
1 3th  ed.  at  p.  1000  ;  R.  v.  Brooke,  7  Cox,  C.  C.  251.  See 
post,  p.  628.)  Nor  is  it  essential  for  the  prosecutor  to 
show  that  his  reputation  has  in  fact  been  injured  :  as  he  is 
not  claiming  damages  for  himself,  but  only  seeking  to 
protect  the  interests  of  the  public. 

Illustrations. 

The  defendant  wrote  a  letter  to  a  young  lady  of  yirtuouB  and  modest  character, 
soliciting  her  chastity.  He  enclosed  it  in  an  envelope  properly  fietstened  and 
addressed  to  the  young  lady  herself.  Held,  that  he  had  published  a  libel,  for 
which  he  could  be  convicted  at  common  law,  for  it  might  reasonably  tend  to  pro- 
voke a  breach  of  the  peace. 

R  V.  Adamsy  22  Q.  B.  D.  66  ;  58  L.  J.  M.  C.  1  ;  59  L.  T.  903  ;  63 
J.  P.  377 ;  16  Cox,  C.  C.  544. 
By  the  38  Geo.  III.  c  71,  s.  17  (now  repealed),  the  proprietor  of  every  news- 
paper was  required  to  send  a  copy  of  every  issue  to  the  Stamp  Office  for  Revenue 
purposes.    Held,  that  proof  of  the  delivery  of  a  newspaper  to  the  officer  at  the 
Stamp  Office  was  sufficient  evidence  of  the  publication  of  a  libel  contained  in  it  to 
render  the  proprietor  liable  to  an  action ;  '^  as  the  officer  of  the  Stamp  Office 
would  at  all  events  have  an  opportunity  of  reading  the  libel  himself."    It  was  not 
necessary  for  the  prosecution  to  prove  that  the  officer  had  in  fact  read  it 
R  V.  AmpMU,  4  B.  &  C.  36  ;  6  D.  &  R.  125. 
Mayne  v.  Fletcher,  9  B.  &  C.  382  ;  4  Man.  &  Ry.  312. 
Merely  to  be  in  possession  of  a  copy  of  a  libel  is  no  crime,  unless  some  publica- 
tion thereof  ensue. 

R  V.  Beere,  Garth.  409  ;  12  Mod.  219  ;  Holt,  422  ;  2  Salk  417  ;  1  Lord 

Raym.  414. 
John  Laml/e  Com,  9  Rep.  60,  ante,  p.  177. 

Overruling  R  v.  Algerwm  Sidney,  9  Howell^s  St  Tr.  817,  867 ;  3 
Hargrave's  St  Tr.  807  ;  4  St  Tr.  197. 
As  soon  as  the  manuscript  of  a  libel  has  passed  out  of  the  defendant's  possession 
and  control,  it  is  deemed  to  be  published,  so  far  as  the  defendant  is  concerned. 
Per  Holroyd,  J.,  iu  R  v.  Burdett,  4  B.  &  Aid.  143. 
A  libel  was  printed  and  published  ;  the  printer  produced  the  manuscript  f^'m 
which  he  had  printed  it,  and  this  manuscript  was  proved  to  be  in  the  handwriting 
of  the  prisoner ;  there  was  no  evidence  to  show  that  he  authorized  or  directed  the 
printing  or  publishing.    This  is  evidence  of  publication  sufficient  to  go  to  the 
juiy,  though  the  prisoner  may  give  evidence  to  rebut  it. 
R.  V.  Lovett,  9  C.  &  P.  462. 


456  CRIMINAL   LAW, 

Cooper  told  the  editor  of  &  newspaper  several  good  stories  against  the  Bev.  J.  JL^ 
and  asked  him  to  '*  show  Mr.  K.  up  ;  *'  subsequently  the  editor  published  the  sub- 
stance of  them  in  the  newspaper ;  this  was  held  to  be  a  publication  of  a  libel  bj 
Cooper,  although  the  editor  knew  of  the  facts  from  other  quarters  as  welL 
JL  y.  Cwpefy  8  Q.  B.  533 ;  15  L.  J.  Q.  B.  206. 

In  all  other  respects  the  law  as  to  publication  is  prac- 
tically identical  in  civil  and  criminal  cases. 

Thus,  both  author,  printer  and  publisher  are  each  and 
all  liable  to  be  prosecuted  for  a  libel  contained  in  any  book 
or  newspaper.  In  the  latter  case  the  proprietor  of  the 
newspaper  will  also  be  liable.  Every  fresh  publication  of 
a  libel  is  a  fresh  crime.  The  sale  of  every  separate  copy 
of  a  libel  is  a  distinct  offence.  (i2.  v.  Carlile^  1  Chitty, 
453.)  "Not  only  the  party  who  originally  prints,  but 
every  party  who  utters,  who  sells,  who  gives,  or  who  lends 
a  copy  of  an  offensive  publication  will  be  liable  to  be  prose- 
cuted as  a  publisher."  (Per  Bayley,  J.,  in  R.  v.  Carlilcy  3 
B.  &  Aid.  169.)  "The  mere  delivery  of  a  libel  to  a  third 
person  by  one  conscious  of  its  contents  amounts  to  a  publi- 
cation, and  is  an  indictable  offence."  (Per  Wood,  B.,  in 
Moloney  v.  BartUyj  3  Camp.  213.) 

In  the  last  extract,  the  learned  Baron  is  careful  to  insert  the  words 
*'  by  one  conscious  of  its  contents."  For  although  any  delivery  to  a 
third  person  will  amount  to  a  priTnd  fade  publication,  it  is  open  to 
the  defendant  to  prove,  both  in  civil  and  criminal  cases,  that  he 
delivered  the  libel  without  any  knowledge  of  the  libellous  nature  of 
its  contents :  6.^.,  where  a  postman  or  messenger  carries  a  sealed 
letter  (per  Lord  Kenyon,  C.J.,  in  R.  v.  Topham,  4  T.  R  129),  or  a 
parcel  in  which  libellous  handbills  were  wrapped  up  {Day  v.  Bream, 
2  Moo.  &  Rob.  55),  or  where  the  defendant  cannot  read  (per  Lord 
Kenyon,  in  R,  v.  Holt,  5  T.  R.  444).  And  see  Evimena  v.  Pottle 
(C.  A.),  16  Q.  B.  D.  354 ;  55  L.  J.  Q.  B.  51 ;  34  W.  R  116 ;  53  L.  T. 
808 ;  ante,  p.  180.  Even  if  the  defendant  had  read  the  libel,  yet  if 
the  words  were  innocent  on  the  face  of  them,  and  only  derived  a 
defSftmatory  meaning  from  certain  extrinsic  facts  and  circumstances 
wholly  unknown  to  him,  then  he  would  still  be  unconscious  that  what 
he  published  was  a  libel,  and  such  a  publication  would  be  no  crime ; 
e,g,,  where  the  libel  was  contained  in  an  allegory  or  a  riddle,  to  which 
the  defendant  had   no  clue.     Again,  where   the   defendant  was  in 
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poBseseion  of  a  paper  which  he  knew  to  be  libellous,  and  banded  it 
ioadverteutly  to  a  third  person  in  mistake  for  some  other  paper,  he 
was  held  not  to  be  criminally  liable  for  such  an  accident,  though  he 
would  probably  he  liable  in  a  civil  case.  "  The  dcliveriog  it  by  mis- 
take  is  no  publication."  {R.  v.  Paine  (1695),  5  Mod.  at  p^  167 ; 
Carth.  405  ;  Comb.  358  ;  and  see  the  dicta  of  Lord  Kenyon  in  R.  v. 
ropAtiTO,  4  T.  R  129 ;  and  in  it  v.  Xt>rd  AUtt^Hon.  1  Esp.  228  ; 
and  the  ruling  of  Abbott,  C.J.,  in  A  v.  Hcvrvey,  2  B.  &  C.  257.) 

■  A  master  will  be  liable  criminally .  for  the  acte  of  his 
servant  done  in  the  ordinary  course  of  his  employment  in 
pursuance  of  his  master's  orders,  general  or  express.  The 
criminal  liability  of  a  defendant  for  such  constructive 
publication  is  now  defined  by  the  7th  section  of  Liord 
Campbell's  Act  (6  &  7  Vict.  c.  96)  which,  however,  rather 
declared  than  altered  the  existing  law : — "Whensoever,  upon 
the  trial  of  any  indictment  or  information  for  the  publica- 
tion of  a  libel,  under  the  plea  of  not  guilty,  evidence  shall 
have  been  given  which  shall  establish  a  presumptive  case 
of  pubUcation  against  the  defendant  by  the  act  of  any 
other  person  by  his  authority,  it  shall  be  competent  to  such 
defendant  to  prove  that  such  publication  was  made  without 
his  authority,  consent,  or  knowledge,  and  that  the  said 
publication  did  not  arise  from  want  of  due  care  or  caution 
on  his  part." 

The  section  only  says  that  evidence  may  be  given  of 
such  facts  ;  but  it  has  always  been  construed  to  mean  that 
such  facts,  if  proved,  shall  be  an  answer  to  the  indictment ; 
for  such  evidence  was  always  admissible  at  common  law  in 
mitigation  of  punishment  (if  not  in  defence).  The  word 
"  authority,"  in  the  above  section,  means  something  more 
than  the  general  authority  given  by  the  proprietor  of  a 
newspaper  to  the  editor  to  insert  in  the  paper  whatever  he 
thinks  fit  {R.  v.  Holhrooh  and  others,  3  Q.  B.  D.  60  ;  47 
L.  J.  Q.  B.  35  ;  26  W.  E.  144'  >  37  L.  T.  530  ;  4  Q.  B.  D. 
42;  48  L.  J.  Q.  B.  113;  27  W.  R  313;  39  L.  T.  536; 
ante,  p.  434.     And  see  Ex  parte  Pamj,  41  J.  P.  85.) 

The  section  applies  to  all  cases  of  criminal  libel,  bias- 
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phemous,  seditious,  and  otherwise.     {R.  v.  Bradlaugh  and 
others,  15  Cox,  C.  C.  218.) 


Illustrations. 

The  defendant  waa  the  proprietor  of  The  Tirnes,  bnt  resided  in  the  coimtij, 
leaving  the  management  of  the  paper  entirely  to  his  son,  with  whom  he  nev«r 
interfered.  A  libel  on  the  late  Lord  Cowper  having  appeared  therein,  the  defen- 
dant was  held  criminally  liable,  and  convicted. 

E,  V.  WalUr,  3  Esp.  21. 

And  see  R.  v.  Gukh,  Fisher,  and  Alexander,  Mo.  &  MaL  433. 
A  rule  was  granted  calling  on  Wiatt  to  show  cause  why  he  should  not  be 
attached  for  selling  a  book  containing  a  libel  on  the  Court  of  King's  Bench. 
The  book  was  in  Latin.  On  his  filing  an  affidavit  stating  that  he  did  not  undei^ 
stand  Latin,  and  giving  up  the  name  of  the  printer  from  whom  he  obtained  it 
and  the  name  of  the  author,  the  rule  was  discharged. 

R,  V.  JViaU  (1722),  8  Mod.  123. 
The  defendant  was  a  bookseller,  who  published  a  seditious  libel  written  by 
the  Kev.  Qilbert  Wakefield ;  he  was  convicted,  but  filed  an  affidavit  in  mitiga- 
tion of  punishment  that  he  had  no  knowledge  whatever  of  the  nature  of  &e 
book  or  its  contents ;  he  was  accordingly  discharged  on  payment  of  a  ^e  of 
thirty  marks.  The  Rev.  Gilbert  Wakefield  was  sentenced  to  two  years' 
imprisonment. 

R.  V.  CutheU  (1799),  27  Howell's  St.  Tr.  642. 
There  appeared  in  Mie^s  Weekly  Journal  an  account  professedly  of  certain 
intrigues,  &c.,  at  the  Pereian  Court ;  but,  any  reader  of  ordinary  intelligence 
could  see  that  it  was  the  English  Court  that  the  author  really  meant,  that  ttud 
Sultan  "  Esreff "  was  intended  for  George  XL,  his  father  the  kte  Saltan 
"Merewits"  for  George  I.,  "  Sophi "  for  the  Pretender,  &c.  &c.  The  two  com- 
positors who  set  it  up  divided  the  work  between  them,  one  taking  one  column, 
the  other  the  next.  It  was  almost  impossible  that  thus  they  could  gain  any 
notion  of  the  general  sense  of  what  they  were  printing.  Yet  one  of  them  was 
convicted  of  publishing  a  seditious  libel ;  and  so  was  the  servant  whose  buainesi 
"  was  only  to  clap  down  the  press." 

R,  V.  Knell  (1728),  1  Barnard.  305. 

R,  V.  Clerky  ib,  304. 
In  ]^Iassachu8etts  it  has  been  held  that  the  publisher  of  a  newspaper  ia  not 
liable  for  publishing  an  article  which  he  reasonably  and  bond  fide  believes  to  be  a 
fancy  sketch  or  a  fictitious  narrative,  in  no  way  applicable  to  any  living  penon  ; 
although  the  writer  intended  it  to  be  libellous  of  the  plaintiff.  [Probably  this 
would  be  a  defence  in  England  in  a  criminal  case,  if  not  in  a  civil  action.  See 
Precedent  No.  34,  p.  675.] 

Smith  V.  AehUy  (1846),  52  Mass.  (11  Met)  367. 

Dexter  v.  Spear ^  4  Mason,  115. 

See  Chubb  v.  Flannagan,  6  C.  &  P.  431. 
Rev.  Samuel  Paine  sent  his  servant  to  his  study  for  a  certain  paper  which  he 
wished  to  show  Brereton ;  the  servant  by  mistake  brought  a  libellous  epitaph  on 
Queen  Mary  which  Paine  inadvertently  handed  to  Brereton.    This  would  pro- 
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bably  be  deemed  a  sufficient  publicatioii  in  a  civil  case  (note  to  Mayne  v.  Fletcher, 
4  Man.  &  By.  312),  but  was  held  insufficient  in  a  criminal  case. 

R.  V.  Paine  (1695),  5  Mod.  167  ;  Carth.  406  ;  Comb.  358. 

See  the  remai'ks  of  Lord  Eenyon  in  R,  v.  Lord  Abingdon^  1  Esp.  228  ; 
and  of  Wills,  J.,  in  B,  v.  Mumlow,  (1895)  1  Q.  B.  at  p.  765. 
A  libel  appeared  in  the  Man,  of  ihe  World  of  May  11th,  1878.  On  May  26th 
the  defendant  was  appointed  publisher  of  the  paper  and  the  back-stock  was  sent 
to  his  office.  On  December  13th  the  relator's  agent  applied  at  the  defendant's 
office  for  a  copy  of  the  number  for  May  11th,  and  the  defendant  told  his  assis- 
tant to  look  it  up  and  deliver  it,  which  was  done.  The  defendant  swore  that  he 
bad  not  examined  the  back  numl^ers  at  all  and  knew  nothing  of  the  libel. 
Oockbum,  L.C.J.,  intimated  that  in  those  circumstances  no  jury  would  ever  find 
the  defendant  guilty  of  criminally  publishing  the  libeL 

B.  V.  Barnard,  Ex  parte  Lord  Ronald  Gower,  43  J.  P.  127. 
The  defendant  and  Mrs.  Besant  carried  on  business  as  publishers  at  22,  Stone- 
cutter Street,  the  defendant  being  rated  as  the  occupier  of  those  premises. 
Bamsey  was  their  manager.  They  at  first  published  two  papers^  the  National 
Beformer  and  the  Freethinker ;  but  in  1881  -  they  arranged  with  Bamsey  that^  in 
addition  to  managing  their  business,  he  might  also  carry  on  a  publishing  busi- 
ness of  his  own  on  their  premises,  and  Bamsey's  salary  was  reduced  in  conse- 
quence of  this  arrangement  In  November,  1881,  the  defendant  was  roistered 
as  proprietor  of  the  National  Beformer  and  Bamsey  as  proprietor  of  the  FVee^ 
thinker.  In  1882  copies  of  the  Freethinker,  containing  blasphemous  libels,  were 
purchased  at  22,  Stonecutter  Street,  from  a  shopman  in  the  employ  of  the  defen- 
dant and  Mrs.  Besant  The  defendant  knew  that  the  Freethinker  was  still  being 
published  and  sold  on  his  premises,  but  did  not  know  anything  as  to  the  contents 
of  the  numbers  in  question.  Eddy  by  Lord  Coleridge,  O.J.,  that  the  defendant 
was  primd  facie  liable,  but  that  on  the  above  facts  the  jury  might  acquit  him 
under  section  7  of  Lord  Campbell's  Act.    Verdict,  Not  guilty. 

B,  V.  BrcMmgh  and  others,  15  Cox,  C.  C.  217. 

And  see  B.  v.  Bamsey  and  Foots,  15  Cox,  C.  C.  231  ;  48  L.  T.  734  \ 
1  C.  &  E.  132. 
The  directors  of  a  printing  company  are  not  criminally  liable  for  a  libel  con- 
tained in  a  paper  printed  by  the  servants  of  the  company,  unless  they  knew  of 
or  saw  the  libel  before  its  publication,   or  gave  express  instructions  for   its 
appearance. 

B,  V.  AUison,  Judd,  and  others,  37  W.  B.  143  ;  59  L.  T.  933 ;  63  J.  P. 
215  ;  16  Cox,  C.  C.  669. 


Privilege. 

A  defendant  on  the  trial  of  any  information  or  indict- 
ment may  give  evidence  to  show  that  the  alleged  Hbel  was 
privileged  by  reason  of  the  occasion ;  and,  unless  such  pri- 
vilege be  absolute,  the  prosecutor  may  rebut  this  defence 
by  evidence  of  malice,  precisely  as  in  civil  cases. 

Except  in  such  cases  of  privilege  it  is  quite  unnecessary 
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to  prove  malice  in  any  criminal  proceeding  for  a  defama- 
tory libel;  it  is  enough  that  the  defendant  intended  to 
publish  that  which  the  jury  have  found  to  be  a  libeL 
After  conviction,  however,  the  defendant  is  allowed  to  file 
affidavits  in  mitigation  of  punishment,  showing  that  he 
honestly  believed  in  the  truth  of  what  he  wrote,  and 
published  it  without  malice.  (R.  v.  Sir  F.  Burdett^  3 
B.  &  Aid.  95.) 

The  law  is  otherwise  in  Scotland ;  there  malice  must  be 
proved  in  all  criminal  proceedings,  though  it  never  need 
be  in  civil.     (1  Hume,  342  ;  Borthwick,  190,  195.) 


Justification. 

But  it  is  in  the  matter  of  justification  that  the  main 
difference  Kes  between  civil  and  criminal  proceedings.  In 
a  civil  trial,  as  we  have  seen,  ante^  p.  192,  the  truth  of  the 
matters  charged  in  a  libel  is  and  always  was  a  perfect 
answer  to  the  action ;  the  plaintiff  was  never  allowed  to 
recover  damages  for  an  injury  done  to  a  reputation  to 
which  he  had  no  right.  But  in  all  criminal  proceedings 
the  truth  of  the  libel  by  the  common  law  constituted  no 
defence.  The  maxim  used  to  be  "  the  greater  the  truth, 
the  greater  the  libel ; "  meaning  that  the  injudicious  pubU- 
cation  of  the  truth  about  A.  would  be  more  Ukely  to  pro- 
voke him  to  a  breach  of  the  peace  than  if  some  falsehood 
were  invented  about  him,  which  he  could  easily  and  com- 
pletely refute.  Accordingly,  on  a  criminal  trial,  whether 
of  an  indictment  or  an  information,  no  evidence  could  be 
received  of  the  truth  of  the  matters  charged,  not  even  in 
mitigation  of  punishment.  But  now,  by  the  6th  section  of 
Lord  Campbell's  Act  (6  &  7  Vict  c.  96),  "  On  the  trial  of 
any  indictment  or  information  fo/-a  defamatory  libel,  the 
defendant  having  pleaded  such  plea  as  hereinafter  men- 
tioned, the  truth  of  the  matters  charged  may  be  inquired 
into,  but  shall  not  amount  to  a  defence,  unless  it  was  for 
the  public  benefit  that  the  said  matters  charged  should  be 
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published.  To  entitle  the  defendant  to  give  evidence  of 
the  truth  of  such  matters  charged  as  a  defence  to  such 
indictment  or  information,  it  shall  be  necessary  for  the 
defendant,  in  pleading  to  the  said  indictment  or  informa- 
tion, to  allege  the  truth  of  the  said  matters  charged  in  the 
manner  now  required  in  pleading  a  justification  to  an  action 
for  defamation,  and  further  to  allege  that  it  was  for  the 
public  benefit  that  the  said  matt^ers  charged  should  be 
published,  and  the  particular  fact  or  facts  by  reason 
whereof  it  was  for  the  public  benefit  that  the  said  matters 
charged  should  be  published ;  to  which  plea  the  prosecutor 
shall  be  at  liberty  to  reply  generally,  denying  the  whole 
thereof  If  after  such  plea  the  defendant  shall  be  convicted 
on  such  indictment  or  information,  it  shall  be  competent  to 
the  Court,  in  pronouncing  sentence,  to  consider  whether 
the  guilt  of  the  defendant  is  aggravated  or  mitigated  by 
the  said  plea  and  by  the  evidence  given  to  prove  or  dis- 
prove the  same :  Provided  always,  that  the  truth  of  the 
matters  charged  in  the  alleged  libel  complained  of  by  such 
indictment  or  information  shall  in  no  case  be  inquired  into 
without  such  plea  of  justification  :  Provided  also,  that  in 
addition  to  such  plea,  it  shall  be  competent  to  the  defendant 
to  plead  a  plea  of  not  guilty  :  Provided  also,  that  nothing 
in  this  Act  contained  shall  take  away  or  prejudice  any 
defence  under  the  plea  of  not  guilty  which  it  is  now  com- 
petent to  the  defendant  to  make  under  such  plea  to  any 
action  or  indictment,  or  information  for  defamatory  words 
or  Ubel." 

Hence  there  is  still  a  most  important  distinction  between 
civil  and  criminal  cases  on  this  point.  The  mere  truth  is 
an  answer  to  a  civil  action,  however  maUciously  and  un- 
necessarily the  words  were  published.  But  in  a  criminal 
case,  the  defendant  has  to  prove,  not  only  that  his  asser- 
tions are  true,  but  also  that  it  was  for  the  public  benefit 
that  they  should  be  pubUshed.  Moreover,  the  statute  does 
not  apply  in  cases  of  blasphemous,  obscene,  or  seditious 
words.     {R.  V.  Duffy,  9  Ir.  L.  R.  329  ;  2  Cox,  C.  C.  45 ; 
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Ex  parte  OBrien,  12  L.  R  Ir.  29 ;  15  Cox,  C.  C.  180.)    It 
does  not  apply,  by  its  express  terms,  unless  there  be  a 
special  plea  of  justification.     In  short,  the  truth  of  the 
matter  complained  of  "  can  only  become  a  defence  under 
the  statute,  and  then  only  when  the  statutory  conditions 
are  complied  with."    Wherever  Lord  Campbell's  Act  does 
not  apply,  the  law  remains  still  as  it  was  settled  prior  to 
that  Act.     Hence  a  magistrate  at  the  preliminary  investi- 
gation of  a  charge  of  libel,  whether   under  s.   5  of  the 
6  &  7  Vict.  c.  96,  or  at  common  law,  has  no  power  to 
receive  and  perpetuate  any  evidence  of  the  truth  of  the 
matters  charged  {R.  v.  Townsendj  4F.  &F.  1089;10  Cox, 
C.   C.   356  ;   R.  v.  Sir  Robert   Garden,  5    Q.   B.  D.    1 ; 
49  L.  J.  M.  C.  1  ;  28  W.  R  183 ;  41  L.  T.  504 ;  14  Cox, 
C.  C.  359) ;  unless  the  libel  appeared  in  a  newspaper,  as 
to  which  see  s.  4  of  the  Newspaper  Libel  Act,  1881,  post, 
p.  743. 


CHAPTER    XVII. 

BLASPHEMOUS   WORDS. 

It  is  a  misdemeanour,  punishable  by  indictment  and  by 
criminal  information,  to  speak,  or  write  and  publish  any 
profane  words  vilifying  or  ridiculing  God,  Jesus  Christ,  the 
Holy  Ghost,  the  Old  or  New  Testament,  or  Christianity  in 
general,  with  intent  to  shock  and  insult  believers,  or  to 
pervert  or  mislead  the  ignorant  and  unwary.     This  is  the 
crime  of  blasphemy,  and  on  conviction  thereof  the  blas- 
phemer may  be  sentenced  to  fine  and  imprisonment  to  any 
extent,  in  the  discretion  of  the  Court.     Formerly  he  was 
frequently  also  sentenced  to  the  pillory  or  to  banishment.* 
He  may  also  be  required  to  give  security  for  his  good 
behaviour  for  any  reasonable  time  after  he  comes  out  of 
prison ;  and  can  be  detained  in  prison  till  such  sureties  be 
found.     [Thomas  Emlyn,  in  1703,  and  Richard  Carlile,  in 
1820,  were   condemned   to   find    sureties   for    their  good 
behaviour  throughout  the  remainder  of  their  lives.]     Also 
under  the  60  Geo.  III.  &  1  Geo.  IV.  c.  8,  s.  1  the  Court 
may,  after  conviction,  make  an  order  for  the  seizure  of 
copies  of  the  blasphemous  libel  in  the  possession  of  the 
prisoner,  or  in  the  possession  of  any  person   to  his  use. 

'*'  In  Scotland  up  till  the  year  1813  blasphemy  was  in  certain  circumstances  a 
capital  o£fence.  The  only  person  executed  for  blasphemy  appears  to  have  been 
Thomas  Aikenhead,  a  young  student  just  twenty  years  of  age,  and  the  sou  of  a 
surgeon  in  Edinburgh  ;  he  seems  to  have  been  very  harshly,  if  not  illegally, 
treated ;  no  counsel  appeared  for  him :  his  crime  consisted  in  loose  talk  about 
Ezra  and  Mahomet  and  in  crude  anticipations  of  Materialism.  He  was  hanged 
on  January  8th,  1697,  buried  beneath  the  gallows,  and  all  his  moveables  forfeited 
to  the  Crown.  (See  Macaulay's  History  of  England,  voL  IV.,  pp.  781 — 4 ; 
Maclaurin's  Crim.  Cases,  12  ;  3  Mer.  382,  n.)  Two  other  persons  were  prosecuted 
— Kinninmouth  and  Borthwick — but  neither  was  convicted ;  in  the  first  case  the 
prosecution  dropped,  while  Borthwick  iled  the  country.  (Hume  on  Crimes,  II. 
518.) 
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The  defendant  cannot  plead  a  justification  :  nor  can  he  be 
permitted  at  the  trial  to  argue  that  his  blasphemous  libel 
is  true.  (Per  Abbott,  L.C.J.,  in  Cooke  v.  HugheSy  K.  ft 
M.  115.) 

The  intent  to  shock  and  insult  believers,  or  to  pervert  or 
mislead  the  ignorant  and  unwary,  is  an  essential  element 
in  the  crime.  Actus  nonfacit  reum,  nisi  mens  sit  rea.  The 
y  existence  of  such  an  intent  is  a  question  of  fact  for  the 
jury,  and  the  onvs  of  proving  it  lies  on  the  prosecution. 
The  best  evidence  of  such  an  intention  is  usually  to  be 
found  in  the  work  itself  If  it  is  full  of  scurrilous  and 
opprobrious  language,  if  sacred  subjects  are  treated  with 
oflFensive  levity,  if  indiscriminate  abuse  is  employed  instead 
of  argument,  then  a  malicious  design  to  wound  the  religious 
feelings  of  others  may  be  readily  inferred.  If,  however, 
the  author  abstains  from  ribaldry  and  licentious  reproach, 
a  similar  design  may  still  perhaps  be  inferred  if  it  be  found 
that  he  has  deliberately  had  resort  to  sophistical  argu- 
ments, that  he  has  wilfully  misrepresented  facts  within 
his  knowledge,  or  has  indulged  in  sneers  and  sarcasms 
against  all  that  is  good  and  noble ;  for  this  would  tend  to 
show  that  he  did  not  write  from  conscientious  conviction, 
but  desired  to  pervert  and  mislead  the  ignorant ;  or  at  all 
events  that  he  was  criminally  indifferent  to  the  distinctions 
between  right  and  wrong.  But  where  the  work  is  free 
from  all  oflFensive  levity,  abuse  and  sophistry,  and  is  in 
fact  the  honest  and  temperate  expression  of  religious 
opinions  conscientiously  held  and  avowed,  the  author  is 
entitled  to  be  acquitted  ;  for  his  work  is  not  a  blasphemous 
libel. 

"  It  is,  indeed,  still  blasphemy,"  says  Mr.  Justice  Erskine 
in  Shore  v.  Wihtoriy  9  Clark  &  Fin.,  at  pp.  524-5,  "punish- 
able at  common  law,  scoflBngly  or  irreverently  to  ridicule 
or  impugn  the  doctrines  of  the  Christian  faith ;  yet  any 
man  may,  without  subjecting  himself  to  any  penal  conse- 
quences, soberly  and  reverently  examine  and  question  the 
truth   of  those   doctrines    which  have    been  assumed  as 
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essential  to  it."  Mr.  Justice  Coleridge  said,  in  the  same 
ease,  9  Clark  &  Fin.,  at  p.  539,  "  I  apprehend  that  there  is 
nothing  unlawfiil  at  common  law  in  reverently  denying 
doctrines  parcel  of  Christianity,  however  fundamental.  It 
would  be  difficult  to  draw  a  line  in  such  matters  according 
to  perfect  orthodoxy,  or  to  define  how  far  one  might  depart 
from  it  in  beUeving  or  teaching  without  offending  the  law. 
The  only  safe  and,  as  it  seems  to  me,  practical  rule,  is  that 
which  I  have  pointed  at,  and  which  depends  on  the 
sobriety,  and  reverence,  and  seriousness  with  which  the 
teaching  or  believing,  however  erroneous,  are  maintained." 

And  mere  vehemence  or  even  virulence  of  argument 
must  not  be  taken  as  evidence  of  this  intent  to  injure. 
Sarcasm  and  ridicule  are  fair  weapons  even  in  heterodox 
hands,  so  long  as  they  do  not  degenerate  into  profane  scoff- 
ing or  irreverent  levity.  "  If  the  decencies  of  controversy 
are  observed,  even  the  fundamentals  of  religion  may  be 
attacked  without  a  person  being  guilty  of  blasphemous 
libel."  (Per  Lord  Coleridge,  C.J.,  in  R.  v.  Ramsey 
and  Foote,  48  L.  T.  739 ;  15  Cox,  C.  C.  231 ;  1  C.  &  E. 
146.) 

It  is  not  blasphemy,  then,  to  seriously  and  reverently 
propound  any  opinions,  however  heretical,  which  are  con- 
scientiously entertained  by  the  accused.  Honest  error  is 
no  crime  in  this  country,  so  long  as  its  advocacy  is  rational 
and  dispassionate^  and  does  not  degenerate  into  fanatical 
abuse,  or  into  scurrilous  attacks  upon  individuals.  Heresy 
and  blasphemy  are  entirely  distinct  and  diflFerent  things. 
"  The  law  visits  not  the  honest  errors,  but  the  malice  of 
mankind."  ("Starkie  on  Libel,"  2nd  edition,  p.  147.) 
"  Every  man  may  fearlessly  advance  any  new  doctrines, 
provided  he  does  so  with  proper  respect  to  the  religion  and 
government  of  the  country."  (Per  Best,  J.,  in  R.  v.  Bur- 
dett,  (1820)  4  B.  &  Aid.  132.) 

Or,  to  quote  the  words  of  Lord  Mansfield  in  the  great 
case  oi Evans  v.  The  Chamberlain  of  London  (1767) :  "  The 
common  law  of  England,  which  is  only  common  reason  or 

O.L.S.  H   H 
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usage,  knows  of  no  prosecution  for  mere  opinions."     (16 
Pari.  History,  (1813)  p.  325 ;  2  Bum,  EccL  Law,  218.) 

lUuHtraiions. 

Taylor  was  convicted  of  uttering  disgusting  and  scurrilous  language  about  Jesus 

Christ  in  the  market-place  at  Guildford  (see  fto9t,  p.  476). 

R.  V.  TayloTy  1  Ventris,  293 ;  3  Keble,  607  ;  Tremayne's  Entries,  22a 

It  is  blasphemy  to  write  and  publish  that  Jesus  Christ  is  an  impoeter,  the 

Christian  religion  a  mere  fable,  and  those  who  believe  in  it  infidels  to  Qod. 

R.  V.  EaJUmy  31  Howell's  St.  Tr.  927. 

It  is  blasphemy  to  write  and  publish  that  Jesus  Christ  was  an  imposter,  a 

murderer  in  principle,  and  a  fanatic.    The  jury  found  as  a  fact  that  the  intention 

of  the  prisoner  was  malicious ;  and  the  Court  on  motion  refused  to  arrest  the 

judgment. 

R  V.  JFaddingUm,  1  B.  &  C.  26. 

A  publication  which  denies  the  divinity  of  Jesus  Christ  is  not  a  blasphemons 

lil)el,  if  written  in  a  reverent  and  temperate  tone,  and  expressing  the  conscientioiis 

convictions  of  the  author. 

Shore  and  oikers  v.  WUscm  and  others,  (1842)  9  Clark  &  F.  355. 

Edward  Elwall  was  indicted  before  Mr.  Justice  Denton  for  a  book  alleged  to 

be  blasphemous,  entitled  *^  A  True  Testimony  for  God  and  for  £Us  Sacred  Law ; 

being  a  plain,  honest  defence  of  the  First  Commandment  of  God  against  all 

Trinitarians  under  Heaven,  Thou  shalt  have  no  other  gods  but  me."    He  was 

acquitted,  though  he  admitted  publication. 

R,  V.  Elwallj  Gloucester  Summer  Assizes,  1726. 

To  write  and  publish  that  the  Christian  miracles  were  not  to  be  taken  in  a 

literal  but  in  an  allegorical  sense  was  held  blasphemous  in  1729 ;  but  there  the 

Court  clearly  considered  that  to  attack  the  miracles  was  to  attack  Christianity  in 

general,  and  could  not  be  included  amongst  "  disputes  between  learned  men  upon 

particular  controverted  points.''    "  1  would  have  it  taken  notice  of,"  says  Lord 

Raymond,  C. J.,  **  that  we  do  not  meddle  with  any  differences  of  opinion,  and  that 

we  interpose  only  where  the  very  root  of  Christianity  is  struck  at." 

R.  V.  WooUton,  2  Str.  834  ;  Fitz.  66  ;  1  Barnard.  162. 

To   deliver  a  lecture   publicly  maintaining  that  the  character  of  Christ  is 

defective,  and  his  teaching  misleading,  and  that  the  Bible  is  no  more  inspired 

than  any  other  book,  was  held  blasphemy  by  the  Court  of  Exchequer  in  a  civil 

case  without  any  regard  to  the  style  of  the  lecture,  or  the  religious  convictions  of 

the  lecturer. 

Cowan  V.  Milboum,  L.  R.  2  Ex.  230  ;  36  L.  J.  Ex.  124  ;  15  W.  R.  750 ; 

16  L.  T.  290. 

It  was  held  blasphemy  to  publish  or  sell  Paine's  "  Age  of  Reason." 

R.  V.  Waiiams,  (1797)  26  Howell's  St  Tr.  656. 

R,  V.  Richard  GarliU,  (1819)  3  B.  &  Aid.  161  ;  1  Cliit.  451. 

Richard  Carlile  on  his  trial  reatl  over  to  the  jury  the  whole  of  Paine's  "  Age 

of  Reason,"  for  selling  which  he  was  indicted.    After  his  conviction,  his  wife 

published  a  full,  true,  and  accurate  account  of  his  trial,  entitled  "  The  Mock 

Trial  of  Mr.  Carlile,"  and  in  so  doing  republished  the  whole  of  the  "Age  of 

Reason  "  as  a  part  of  the  proceedings  at  the  triaL    Held,  that  the  privilege  usually 
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attaching  to  fair  reports  of  judicial  proceedings  did  not  extend  to  such  a  colourable 
reproduction  of  a  book  adjudged  to  be  blasphemouB ;  and  that  it  Ib  unlawful  to 
publish  even  a  correct  account  of  the  proceedings  in  a  court  of  justice,  if  such  an 
account  contain  matter  of  a  scandalous,  blasphemous,  or  indecent  nature. 

B.  y.  Mary  Carlile,  (1819)  3  B.  &  Aid.  167. 

See  also  Steele  v.  Brannom,  L.  R.  7  C.  P.  261 ;  41  L.  J.  M.  C.  85 ;  20 
W.  R.  607 ;  26  L.  T.  509  ;  pod,  p.  495. 
Richard  Carlile  was  sentenced  to  pay  a  fine  of  j£l,500,  to  be  imprisoned  for 
three  years,  and  to  find  sureties  for  his  good  behaviour  for  the  term  of  lus  life. 
He  was  still  in  Dorchester  Gaol  in  1825.  In  the  meantime  the  sale  of  heterodox 
books  continued  at  his  shop,  and  his  shopmen  were  sentenced  to  various  terms  of 
imprisonment.  In  June,  1824,  William  Campion,  John  Clarke,  William  Maley, 
and  Thomas  Perry  were  sentenced  to  imprisonment  in  Newgate  for  three  years, 
Richard  Hassell  for  two  years,  and  Thomas  Jeffryes  for  »  year  and  a  hal^  for 
selling  blasphemous  publications. 

An  information  was  filed  against  Jacob  Ilive  for  publishing  a  profiEme  and 
blasphemous  libel,  tending  to  vilify  and  subvert  the  Christian  religion,  and  to 
blaspheme  our  Saviour  Jesus  Christ,  to  cause  his  Divinity  to  be  denied,  to 
represent  him  as  an  imposter ;  to  scandalize,  ridicule,  and  bring  into  contempt 
his  most  holy  life  and  doctrine  ;  and  to  cause  the  truth  of  the  Christian  religion 
to  be  disbelieved  and  totally  rejected,  by  representing  the  same  as  spurious  and 
chimerical,  and  a  piece  of  forgery  and  priestcraft. 

R  V.  Ilive,  (1756)  Dig.  L.  L.  83. 
An  information  was  exhibited  against  Peter  Annet  for  a  certain  malignant, 
profane,  and  blasphemous  libel,  intitled  ''The  Free  Inquirer,"  tending  to 
blasipheme  Almighty  Qod,  and  to  ridicule,  traduce,  and  discredit  his  Holy 
Scriptures,  particularly  the  Pentateuch,  and  to  represent,  and  to  cause  it  to  be 
believed,  that  the  prophet  Moses  was  an  imposter,  and  that  the  sacred  truths  and 
miracles  recorded  and  set  forth  in  the  Pentateuch  were  impositions  and  false 
inventions ;  and  thereby  to  diffuse  and  propagate  irreligious  and  diabolical 
opinions  in  the  minds  of  his  Majesty's  subjects,  and  to  shake  the  foundations  of 
the  Christian  religion,  and  of  the  civil  and  ecclesiastical  government  established 
in  this  kingdom.  To  this  information  he  pleaded  guilty.  ^  In  consideration  of 
which,  and  of  his  poverty,  of  his  having  confessed  his  errors  in  an  affidavit,  and 
of  his  being  seventy  years  old,  and  some  symptoms  of  wildness  that  appeared  on 
his  inspection  in  Court,  the  Court  declared  they  had  mitigated  their  intended 
sentence  to  the  following,  viz.  to  be  imprisoned  in  Newgate  for  a  month  ;  to  stand 
twice  in  the  pillory,  with  a  paper  on  his  forehead,  inscribed  blasphemy;  to  be  sent 
to  the  house  of  correction  to  hard  labour  for  a  year ;  to  pay  a  fine  of  68.  8d.,  and 
to  find  security,  himself  in  lOOl.  and  two  sureties  in  502.  each,  for  his  good 
behaviour  during  life." 

R  V.  Peter  Annet,  (1763)  1  Wm.  BL  395  ;  3  Bum,  EccL  Law,  9th  ed, 

386. 

An  information  was  exhibited  against  John  Wilkes  for  publishing  an  obscene 

and  impious  libel,  tending  to  vitiate  and  corrupt  the  minds  and  manners  of  his 

Majesty's  subjects  ;  to  introduce  a  total  contempt  of  religion, modesty,  and  virtue; 

to  blaspheme  Almighty  Gk>d ;  and  to  ridicule  our  Saviour  and  the  Christian 

religion. 

B.  V.  JVUkes,  (1763)  4  Burr.  2527;  2  Wils.  151. 

H  H  2 


/ 


468  BLASPHEMOUS    WORDS, 

In  1817  Mr.  Wright^  of  Liverpool,  waa  prosecuted  at  common  law  fpr  denying 
the  existence  of  a  future  life  ;  but  the  prosecution  was  abandoned. 
R,  v.  Wright,  3  Mer.  386,  n. 

In  the  same  year  WiUiam  Hone  was  tried  on  three  successive  days,  December 
18th,  19th,  and  20th,  1817,  for  publishing  three  parodies  on  the  Catechism,  the 
Litany,  and  the  Athanasian  Creed,  before  Abbott,  J.,  on  the  first  day,  and  Ijord 
EUenborough,  C.J.,  on  the  other  twa  He  was  on  each  occasion  acquitted,  the 
libels  being  political  attacks  on  the  Qovemment,  and  not  written  with  any  intent 
of  ridiculing  the  compositions  parodied. 

"  The  Three  Trials  of  William  Hone,**  London,  18ia 
Reflections  on  the  Old  Testament  may  amount  to  blasphemy. 

R.  V.  Hetherinffton,  (1841)  5  Jur.  529. 
Queen  Mah  was  found  by  a  jury  in  1841  to  be  a  blasphemous  libeL 

R.  V.  Moxon,  2  Mod.  St.  Tr.  356. 

But  this  prosecution  was  a  purely  vindictive  one  by  Hetherington,  and  no 
sentence  was  ever  passed.     Blackburn,  J.,  ezpreases  his  disapproval  of  their 

finding  in 

R  V.  Hiddin,  L.  R.  3  Q.  B.  374  ;  37  L.  J.  M.  C.  89  ;  16  W.  R.  808 ; 
18  L.  T.  395  ;  11  Cox,  C.  C.  19. 

Southwell  was  convicted  of  blasphemy  in  January,  1842,  for  publishing  the 
"  Oracle  of  Reason." 

Later  in  the  same  year  Adams  was  tried  before  Mr.  Justice  Erskineat  Qlonoester 
Assizes  for  selling  No.  25  of  the  said  ^  Oracle  of  Reason,''  and  convicted. 

At  the  same  Assixes  George  Jacob  Holyoake  was  tried  before  Mr.  Jostioe 
Erskine  for  oral  blasphemy.  It  appeared  that  he  had  been  lecturing  on  emigra- 
tion and  the  poor  laws,  and  at  the  close  a  man,  said  to  have  been  sent  on  purpoee 
to  entrap  him,  rose  and  said  :  "  The  lecturer  has  been  speaking  of  our  duty  to 
man ;  has  he  nothing  to  tell  ns  as  to  our  duty  to  Gkxl  1  **  Holyoake,  beix^  thos 
challenged,  replied,  '*  I  do  not  believe  there  is  such  a  thing  as  a  Ood.  ...  I 
would  have  the  Deity  served  as  they  serve  the  subalterns — place  him  on  half- 
pay."  But  Holyoake  was  known  to  be  a  friend  of  SouthweU's,  and  a  writer  in 
the  "Oracle  of  Reason,"  and  he  was  convicted  and  sentenced  to  six  months' 
imprisonment. 

See  Trial  of  Hd^foake,  London,  1842. 

Father  Vladimir  Petcherini,  a  monk,  was  indicted  in  Ireland  in  1855  for 
having  contemptuously,  irreverently,  and  blasphemously  burnt  a  Bible  in  public 
with  intent  to  bring  the  same  into  disregard,  hatred,  and  contempt,  and  in  other 
counts  with  intent  to  bring  religion  into  diacrediti  and  in  other  counts  with  having 
caused  and  procured  it  to  be  burnt  with  such  intents.  There  was  some  evidence 
that  a  Bible  had  been  burnt  in  the  defendant's  presence  among  a  heap  of  other 
books  and  papers,  but  very  little  that  he  knew  it  or  sanctioned  it.  Qreene,  R, 
directed  the  jury  that  if  he  sanctioned  it,  it  would  follow  "  as  of  course  that  the 
intention  of  the  act  could  only  be  to  bring  into  contempt  the  authorized  version 
of  the  Holy  Scriptures."  The  defendant  was  acquitted. 
R  V.  Petckeriniy  7  Cox,  C.  C.  79. 

A  man  called  Pooley  was  indicted  at  the  Bodmin  Summer  Assizes,  July,  1857, 
before  Coleridge,  J.,  his  son,  afterwards  Lord  Coleridge,  L.C.J.,  being  counsel  for 
the  prosecution.    The  prisoner  had  scribbled  on  a  gate  some  disgusting  language 
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ooncemmg  Jesiu  Chrifiiti  and  was  convicted  of  a  blaspliemoitB  libel,  but  was  subfle- 
quently  diseoyered  to  be  insane. 

R  V.  Pooley,  Digest  of  Criminal  Law,  97. 
In  November,  1868,  John  Thompson  was  committed  for  trial  by  the  South- 
ampton magistrates  on  the  prosecution  of  the  Bev.  Arthur  Bradley,  the  incumbent 
of  a  church  there,  for  publishing  the  following  blasphemous  libel : — **  I  believe 
Jesus  of  Nazareth  to  be  the  Messiah  at  his  first  coming,  as  an  antitypical  Paschal 
Lamb  who  died  for  sins  in  allegory  ;  and  I  believe  John  Cochran  of  Qlasgow  to 
be  the  Messiah  at  his  second  coming,  and  the  antitypical  High  Priest  who  has 
taken  away  sin  in  reaUty."    In  March,  1869,  the  Grand  Jury  ignored  the  bill. 

Foote,  Ramsey,  and  Kemp  were  indicted  for  blasphemous  libels  and  pictures 
contained  in  the  Christmas  number  of  the  "  Freethinker,"  Foote  being  the  editor, 
Ramsey  the  registered  proprietor,  and  Kemp  the  printer  and  publisher  of  that 
paper.  On  the  first  trial,  March  1st,  1883,  the  jury  could  not  agree,  and  were 
discharged.  The  prisoners  were  tried  again  on  Monday,  March  6th,  1883,  and 
convicted  and  sentenced  to  twelve,  nine,  and  three  months'  imprisonment  respec- 
tively. North,  J.,  directed  the  jury  that  any  publication  containing  '^  contumelious 
reproach  or  profane  scofBng  against  Holy  Scripture  and  the  Chnstian  religion '' 
was  a  blasphemous  libel. 

R,  V.  Foote,  Ramsey,  and  Kemp,  Times  for  March  2nd  and  6th,  1883. 
In  the  same  year  Ramsey  and  Foote  were  indicted  for  articles  which  had 
appeared  in  other  numbers  of  the  '*  Freethinker,"  which  were  alleged  to  be* 
blasphemous.  The  late  Mr.  Bradlaugh,  M.P.,  was  at  first  included  also  in  this 
indictment,  but  the  case  against  him  was  tried  separately,  and  he  was  acquitted 
on  the  ground  that  he  was  in  no  way  responsible  for  the  publication.  See  15  Cox, 
C.  C.  217;  anto,  p.  459.  Ramsey  and  Foote  were  tried  before  Lord  Coleridge, 
C.  J.,  on  April  24th,  1883 ;  the  jury  could  not  agree  npon  a  verdict ;  and  on 
Tuesday,  May  1st,  the  Attorney-General  issued  his^Eo^  for  a  noUe  proeeqwL 

R  V.  Rams&y  and  Foote,  48  L.  T.  733 ;  15  Coz,  C.  C.  231 ;  1  C.  &  E- 
126. 
For  other  cases  of  blasphemy  at  common  law,  see 

TraMs  Case,  (1618)  Hobart,  236  ;  post,  p.  475. 

R.  V.  Atwood,  (1618)  Cro.  Jac  421  ;  2  Roll  Abr.  78  ;  post,  p.  476. 

R.  V.  Clendon,  (1712),  cited,  2  Str.  789. 

R.  V.  Hall,  (1721)  1  Str.  416. 

PatersorCs  Case,  (1843)  1  Brown  (Scotch),  629. 

RohmsorCs  Case,  (1843),  ib.  643. 

In  aid  of  the  common  law,  many  statutes  have  at  dif- 
ferent times  been  passed  to  punish  particular  species  of 
blasphemy.     Of  these  the  following  are  still  unrepealed  : — 

"  Whatsoever  person  or  persons  shall  deprave,  despise 
or  contemn  the  most  blessed  Sacrament  in  contempt  thereof 
by  any  contemptuous  words  or  by  any  words  of  depraving, 
despising,  or  reviling,  or  what  person  or  persons  shall 
advisedly  in  any  other  wise  contemn,  despise,  or  revile  the 
said  most  blessed  Sacrament,  shall  suflfer  imprisonment  of 
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his  or  their  bodies  and  make  fine  and  ransom  at  the  king's 
will  and  pleasure."     (1  Edw.  VI.  e.  1,  s.  1.) 

"Any  vicar  or  other  minister  whatsoever  that  shall 
preach,  declare^  or  speak  anything  in  the  derogation  or 
depraving  of  the  Book  of  Common  Prayer,  or  anything 
therein  contained,  or  of  any  part  thereof,"  shall  on  con- 
viction for  the  first  offence  suffer  forfeiture  of  one  year's 
profit  of  benefices  and  six  months'  imprisonment,  and  for 
the  second  offence,  one  year's  imprisonment  and  depriva- 
tion, and  for  the  third  offence,  deprivation  and  imprison- 
ment for  life :  or,  if  not  beneficed,  for  the  first  offence 
imprisonment  for  one  year,  and  for  the  second  offence,  im- 
prisonment for  life.  (2  &  3  Edw.  VI.  c.  1,  s.  2 ;  1  Eliz. 
c.  2,  s.  2.) 

Any  person  whatsoever,  lay  or  clerical,  who  "shall  in 
any  interludes,  plays,  songs,  rhymes,  or  by  other  open 
words,  declare  or  speak  anything  in  the  derogation,  de- 
praving, or  despising  of  the  same  book,  or  of  anything 
therein  contained,  or  any  part  thereof,"  shall  for  the  first 
offence  forfeit  one  hundred  marks,  for  the  second  offence 
four  hundred  marks,  and  for  the  third  offence  shall  forfeit 
all  his  goods  and  chattels  to  the  Queen  and  be  imprisoned 
for  life.  (2  &  3  Edw.  VI.  c.  1,  s.  3 ;  and  1  Eliz.  c.  2, 
s.  3.) 

These  provisions  are  applied  to  our  present  Book^  of 
CoDMnon  Prayer  by  the  14  Car.  II.  c.  4,  s.  1. 

Every  person  ecclesiastical,  who  shall  persist  in  main- 
taining or  affirming  any  doctrine  directly  contrary  or  re- 
pugnant to  any  of  the  articles  agreed  on  in  the  Convo- 
cation holden  at  London  in  1562,  shall  be  deprived  of  his 
living.     (13  Eliz.  c.  12,  s.  2.) 

The  statute  3  Jac.  I.  c.  21,  as  to  players,  was  repealed  in  1843  by 
the  6  &  7  Vict  c.  68,  s.  1. 

"  If  any  person,  having  been  educated  in,  or  at  any  time 
having  made  profession  of,  the  Christian  religion  within 
this  realm,  shall  by  writing,  printing,  teaching,  or  advise 
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speaking,  assert  or  maintain  that  there  are  more  Gods  than 
one,  or  shall  deny  the  Christian  reUgion  to  be  true,  or  the 
Holy  Scriptures  of  the  Old  and  New  Testament  to  be  of 
divine  authority,"  he  shall,  on  conviction  by  the  oath  of 
two  or  more  credible  witnesses,  be  deprived  of  all  offices, 
civil,  ecclesiastical,  and  miUtary,  unless  he  renounce  his 
errors  within  four  months  from  the  date  of  his  conviction ; 
and  for  a  second  offence  he  shall  be  declared  unable  to  sue 
in  any  court  of  law  or  equity,  to  be  a  guardian,  an  executor 
or  administrator,  to  take  any  legacy,  or  to  hold  any  office, 
and  shall  also  suffer  imprisonment  for  three  years.  But 
information  must  be  given  on  oath  to  a  magistrate  within 
four  days  after  such  words  are  spoken,  and  the  prosecution 
must  be  commenced  within  three  months  after  such  in- 
formation. (9  &  10  Will.  III.  c.  35  [c.  32  in  the  Statutes 
at  Large],  as  amended  by  53  Geo.  III.  c.  160.) 

But  this  statute  does  not  affect  or  alter  the  common  law  (iZ.  v. 
Carlile,  3  B.  &  Aid.  161  ;  R  v.  WiUiams,  26  Howell's  St.  Tr.  656)  ; 
nor  would  its  repeal  (iZ.  v.  Waddington,  1  B.  &  C.  26 ;  Att.-Gen.  v. 
Pearson,  3  Mer.  at  pp.  399,  405,  407.)  It  appears  to  be  directed 
rather  against  apostasy  than  blasphemy.  So  far  as  I  am  aware, 
there  never  has  been  a  single  prosecution  under  it,  partly,  perhaps, 
from  the  difficulty  there  would  be  in  proving  that  the  person  accused 
had  been  educated  in,  or  made  profession  of,  the  Christian  religion ; 
partly,  perhaps,  because  the  punishment  for  a  first  offence  is  so  slight. 
"  Advised  speaking "  probably  means  words  spoken  deliberately,  as 
opposed  to  "a,  casual  expression  dropped  inadvertently.''  (See 
Heath  v.  Bv/rder,  15  Moore,  P.  C.  C.  80 ;  Brodrick  &  Fremantle,  at 
p.  234.) 

By  the  Burial  Laws  Amendment  Act,  1880  (43  &  44 
Vict.  c.  41,  s.  7),  any  person  who  shall  at  any  burial  under 
the  Act,  "  under  colour  of  any  religious  service  or  other- 
wise, in  any  churchyard  or  graveyard,  wilfully  endeavour 
to  bring  into  contempt  or  obloquy  the  Christian  religion, 
or  the  belief  or  worship  of  any  church  or  denomination  of 
Christians,  or  the  members  or  any  minister  of  any  such 
church  or  denomination,  or  any  other  person,  shall  be 
guilty  of  a  misdemeanour." 
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Heresy  arid  ELasphefmy, 

Heresy  and  Blasphemy  are  entirely  distinct  and  different  things* 
both  in  their  essence  and  in  their  legal  aspect  Originally,  both  were 
ecclesiastical  offences  not  cognizable  in  the  secular  courts.  Then 
statutes  were  passed  under  which  both  became  crimes  punishable  in 
the  ordinary  law  courts.  Now  heresy  is  once  more  a  purely  ecclesias- 
tical offence,  punishable  only  in  the  clergy ;  while  blasphemy  is  the 
technical  name  for  a  particular  offence  against  the  State. 

Heresy  (aipeo-is,  from  alpioimi,  I  choose  for  myself)  is  the  deliberate 
selection  and  adoption  of  a  particular  set  of  views  or  opinions,  which 
the  majority  consider  erroneous.  To  persist  in  the  tenet  of  your 
choice  after  its  en'or  and  its  injurious  tendency  have  been  pointed 
out  to  you  was  regarded  as  a  sin,  and  the  obstinate  heretic  who 
refused  to  recant  was  bidden  to  do  penance  for  the  good  of  his  souL 
Blasphemy,  on  the  other  hand,  is  a  crime  against  the  peace  and  good 
order  of  society ;  it  is  an  outrage  on  men's  religious  feelings,  tending 
to  a  breach  of  the  peace.  The  word  necessarily  involves  an  intent  to 
do  harm  or  to  wound  the  feelings  of  others,  for  it  is  derived  firom 
fikiirr^,  I  hurt,  and  <l>riiiC,  I  speak,  and  denotes,  therefore, ''  speaking 
so  as  to  hurt." 

Heresy, 

At  common  law  heresy  was  no  crime.  The  secular  courts  took  no 
cognizance  of  any  man's  religious  opinions;  and  indeed  before  the 
days  of  Wiclif  heretics  were  scarce.  Towards  the  end  of  the  four- 
teenth century,  however,  heresy  came  to  be  regarded  as  a  crime 
punishable  with  death,  and  acts  were  passed  in  the  reigns  of  Heniy 
lY.  and  Henry  Y.,  which  condemned  all  heretics  to  be  burnt  alive, 
and  gave  the  clergy  the  power  of  defining  heresy  just  as  they  pleased. 
This  state  of  things  lasted  till  the  reign  of  Henry  YIII.,  when  the 
law  was  rendered  in  some  particulars  less  severe.  Under  £dward 
YL  there  were  but  two  executions  for  heresy.  Mary  restored  the 
old  system  for  a  short  period,  during  which  about  300  persons  were 
burnt. 

But  by  the  1  Eliz.  c.  1,  s.  6,  all  statutes  relating  to  heresy  were 
repealed,  though  somehow  two  men  were  burnt  in  her  reign,  and  two 
under  James  I.  "  At  this  day,"  says  Sir  Edward  Coke,  *'  no  person 
can  be  indicted  or  impeached  for  heresy  before  any  temporal  judge, 
or  other  that  hath  temporal  jurisdiction."    (12  Rep.  57.)     By  the  29 
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Car.  IL  c.  9,  8. 1,  the  writ  de  haretico  combv/rendo  was  abolished  ; 
but  &  2  of  the  same  Act  expressly  provides  "  that  nothing  in  this  Act 
shall  extend,  or  be  construed  to  take  away  or  abridge  the  jurisdiction 
of  protestant  archbishops  or  bishops,  or  any  other  judges  of  any  eccle- 
siastical courts,  in  cases  of  atheism,  blasphemy,  heresy,  or  schism,  and 
other  damnable  doctrines  and  opinions,  but  that  they  may  proceed  to 
punish  the  same  according  to  His  Majesty's  ecclesiastical  laws,  by 
excommunication,  deprivation,  degradation,  and  other  ecclesiastical 
censures,  not  extending  to  death,  in  such  sort,  and  no  other,  as  they 
might  have  done  before  the  making  of  this  Act,  anything  in  this  law 
contained  to  the  contrary  in  anywise  notwithstanding."  By  the  53 
Geo.  III.  c.  127,  &  3,  it  is  enacted  that  "no  person  who  shall  be 
pronounced  or  declared  excommunicate  shall  incur  any  civil  penalty 
or  incapacity  whatever,  in  consequence  of  such  excommunication,  save 
such  imprisonment,  not  exceeding  six  mouths,  as  the  court  pronounc- 
ing or  declaring  such  person  excommunicate  shall  direct." 

These  enactments  are  obsolete ;  but  they  were  better  repealed.  I 
do  not  know  that  any  layman  has  been  prosecuted  for  heresy  since 
1640.  And  indeed  there  is  considerable  authority  for  holding  that  at 
the  present  day  the  ecclesiastical  courts  no  longer  possess  any  criminal 

jurisdiction  over  laymen.    In  Bv/rder  v. ,  3  Curteis,  827,  May 

Slst,  1844,  Sir  BL  Jenner  Fust  says :  *'  As  against  laymen,  whatever 
may  be  the  nature  of  the  charge,  undoubtedly  the  court  has  no  juris- 
diction to  entertain  a  criminal  suit"  And  though  four  years  earlier 
a  criminal  suit  was  commenced  against  a  layman  for  an  incestuous 
marriage,  Dr.  Lushington  contented  himself  with  pronouncing  the 
marriage  null  and  void,  which  was  clearly  within  his  power,  and  did 
not  impose  any  punishment  or  penance  on  the  defendant.  {Woods y. 
WoodSy  2  Curt.  516,  July  18th,  1840.)  And  in  Phillimore  v.  Machon^ 
1  P.  D.  481,  Lord  Penzance  says :  "  Speaking  generally,  and  setting 
aside  for  the  moment  all  questions  as  to  the  clergy,  it  cannot,  I  think, 
be  doubted  that  a  recurrence  to  the  punishment  of  the  laity  for  the 
good  of  their  souls  by  ecclesiastical  courts,  would  not  be  in  harmony 
with  modern  ideas,  or  the  position  which  ecclesiastical  authority  now 
occupies  in  the  country.  Nor  do  I  think  that  the  enforcemeat  of 
such  powers,  where  they  still  exist,  if  they  do  eodst,  is  likely  to  benefit 
the  community." 

This  much  is  quite  clear,  at  all  events — that  no  ecclesiastical  court 
can  any  longer  proceed  against  a  layman  for  mere  noTiconforrriity. 
By  the  4th  section  of  the  Toleration  Act  (1  William  and  Mary,  c.  18), 
no  dissenter  shall  be  prosecuted  in  any  ecclesiastical  court  for  or  by 
reason  of  his  nonconformity  to  the  Church  of  England.  And  although 
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by  &  17  it  was  provided  tbat  the  benefits  of  the  Act  should  not  extend 
to  Unitarians,  this  exception  was  repealed  in  1813  by  the  statute  53 
Qeo.  III.  a  160.  With  respect  to  dissenting  ministers,  however,  one 
Telic  of  the  past  still  lingera.  By  &  5  of  52  Geo.  III.  c.  155,  any  justice 
of  the  peace  may  call  on  the  minister  of  ''  any  place  of  religious  wor- 
ship certified  '*  under  that  Act  to  make  a  declaration  to  the  following 
effect : — '*  I  am  a  Christian  and  a  Protestant,  and  as  such  I  believe 
that  the  Scriptures  of  the  Old  and  New  Testament  contain,  the 
revealed  will  of  God,  and  I  receive  the  same  as  the  rule  of  my 
doctrine  and  practice."  It  is  improbable  that  any  justice  of  the 
peace  is  aware  at  the  present  moment  that  he  possesses  this  power; 
still  less  probable  is  it  that  he  would  ever  exercise  it.  The  section 
applies  only  to  ministers  of  chapels  certified  under  the  52  Geo.  IIL 
c.  155,  and  very  few,  if  any,  dissenting  chapels  are  certified  under 
that  Act :  they  are  all,  I  believe,  "  registered  "  under  the  more  recent 
and  comprehensive  Act,  18  &  19  Vict  c  81,  an  Act  which  applies  to 
Jews,  Roman  Catholics,  and  eveiy  other  denomination,  and  which 
requires  no  declaration  of  any  kind.  Still,  it  is  wrong  that  a  justice 
of  the  peace  should  have  the  power  to  impose  such  a  test  on  anyone, 
and  the  section  should  be  repealed  forthwith. 

Even  over  clergymen  of  the  Established  Church  the  power  of  the 
Ecclesiastical  Courts  on  questions  of  heresy  is  very  limited.  The  judg- 
ment of  Her  Majesty*s  Privy  Council  (including  the  Archbishop  of 
Canterbury),  in  the  case  of  the  Rev.  Rowland  Williams,  February  8, 
1864,  decided  that  it  is  not  an  ecclesiastical  offence,  even  for  the 
clergy,  to  dispute  the  dates  and  authorship  of  the  several  Books  of 
the  Old  and  New  Testaments,  to  deny  that  the  whole  of  the  Holy 
Scriptures  was  written  under  the  inspii*ation  of  the  Holy  Spirit^  to 
reject  parts  of  Scripture  upon  their  own  opinion  that  the  narrative  is 
inherently  incredible,  to  disi*egard  precepts  in  Holy  Writ  because  they 
think  them  evidently  wrong,  so  long  as  they  do  not  contradict  auy 
doctrine  laid  down  in  the  Articles  or  Formularies  of  the  Church  of 
England.  {WiUiama  v,  Bialiop  of  Salisbv/ry,  Wilson  v.  Fendall^ 
(1864)  2  Moore,  P.  C.  (N.  S.)  375 ;  Brodrick  &  Fremantle,  247 ; 
Gorham  v.  Bisliop  of  Eoceter,  (1850)  ib.  64.) 

It  must,  moreover,  be  pointed  out,  before  leaving  the  Ecclesiastical 
Courts,  that  no  blasphemous  publication,  which  is  punishable  in  the 
secular  courts,  can  be  taken  cognizance  of  in  the  ecclesiastical  For 
*'  where  the  common  or  statute  law  giveth  remedy  in  foro  secvlari 
(whether  the  matter  be  temporal  or  spiritual)  the  conusance  of  that 
cause  belongeth  to  the  Eing's  temporal  Courts  only."  (Coke  upon 
Littleton,  96  b.,  and  see  PhUlimore  v.  Machon,  1  P.  D.  481.)    Hence 
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it  is  only  over  blasphemous  libels  not  punisbable  by  the  common  law 
or  under  any  statute  that  the  Ecclesiastical  Courts  can  have  any 
jurisdiction  at  all.  {CwrVa  Case,  2  Strange,  789 ;  1  Barnard.  29.) 
The  canon  law,  speaking  generally,  is  not  binding,  at  all  events  on 
laymen.  "  The  canon  law  forms  no  part  of  the  law  of  England,  unless 
it  has  been  brought  into  use  and  acted  upon  in  this  country :  the 
burden  of  proving  which  rests  on  those  who  affirm  the  adoption  of 
any  portion  of  it  in  England."  (Per  Lord  Denman,  C.J.,  in  The 
Queen  v.  The  Archbishop  of  Canterbury,  11  Q.  B.  649  ;  17  L.  J.  Q.  B. 
268 ;  MiddleUm  v.  Croft,  Cas.  temp.  Hardwicke,  57,  326.  See  Year 
Book,  34  Hen.  VI.  fo.  38  (1459) ;  Prisot,  c.  5 ;  Fitzh.  Abr.  quare  imp. 
89 ;  Bro.  Abr.  qu.  imp.  12.)  Hence  the  Ecclesiastical  Courts  have  no 
concurrent  criminal  jurisdiction  over  libels  ;  and  their  jurisdiction,  by 
way  of  civil  proceeding  for  defamation,  was  expressly  taken  away  by 
the  18&19  Victc.  41,  s.  1. 

Blasphemy. 

I. 

.  So  much  for  the  ecclesiastical  offence  of  Heresy.  We  come  now 
to  the  law  relating  to  Blasphemt.  How  are  the  secular  Courts  con- 
cerned in  such  a  matter  at  all  ? 

The  answer  in  former  days  was  clear  and  obvious.  The  secular 
Courts  interfered  to  punish  blasphemous  libels  for' the  same  reason  as 
they  did  in  the  case  of  any  other  libel,  viz.,  in  order  to  prevent  a 
disturbance  of  the  peace.  Blasphemous  preaching  and  writing  led  to 
dangerous  outbreaks  of  fanaticism,  and  the  State  had,  therefore,  a 
direct  interest  in  their  suppression. 

This  was  the  point  decided  in  the  Star  Chamber,  in  Traske'a  Case 
(1618),  the  earliest  reported  decision  on  the  subject  The  defendant, 
John  Traske,  was,  in  the  words  of  the  report,  "  a  minister  that  held 
opinion  that  the  Jewish  Sabbath  ought  to  be  observed,  and  not  ours, 
and  that  we  ought  to  abstain  from  all  manner  of  swine's  flesh.  Being 
examined  upon  these  things,  he  confessed  that  he  had  divulged  these 
opinions,  and  had  laboured  to  bring  as  many  to  his  opinion  as  he 
could.  And  had  also  written  a  letter  to  the  king,  wherein  he  -did 
seem  to  tax  his  Majesty  of  hypocrisy,  and  did  expressly  inveigh 
against  the  Bishops  High  Commissioners,  as  bloody  and  cruel  in 
their  proceedings  against  him  and  a  Papal  Clergy.  Now  he,  being 
called  ore  tenus,  was  sentenced  to  fine  and  imprisonment,  not  for 
holding  those  opinions  (for  those  were  examinable  in  the  Ecclesiastical 
Courts  and  not  here),  but  for  making  of  conventicles  and  factions  by 
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that  means,  which  may  tend  to  sedition  and  commotion,  and  for 
scandalizing  the  king,  the  bishops,  and  the  clergy."  (Hobart's 
Reports,  236.) 

In  the  same  year  (1618)  there  was  a  similar  decision  in  the  Kill's 
Bench,  in  Atwood'a  Case,  Cro.  Jac.  421;  2  Roll  Abr.  78.  The 
language  complained  of  in  that  case  sounds  to  us  now  very  harmless ; 
it  was  aimed  chiefly  at  the  prevailing  mode  of  worship: — ^^The 
religion  now  professed  is  but  fifty  years  old :  preaching  is  but  prating, 
prayer  once  a  day  is  more  edifying."  The  Ck>urt  at  first  (in  Easter 
Term)  doubted  if  they  had  jurisdiction,  as  the  words  did  not  clearly 
tend  to  a  breach  of  the  peace.  The  Attorney-General,  Sir  Henry 
Telverton,  thought  the  case  ought  to  go  before  the  Ecclesiastical 
Court  of  High  Commission.  (Croke,  Jaa  421.)  But  the  King's 
Bench  in  Michaelmas  Term  decided  that  the  indictment  lay ;  **  for 
these  words  are  seditious  words  against  the  State  of  our  Church  and 
against  the  peace  of  the  Realm,  and  although  they  are  spiritual 
words,  still  they  draw  after  them  a  temporal  consequence — ^viz.,  the 
disturbance  of  the  peace."     (2  RoUe's  Abridgment,  78.) 

The  next  decision  that,  we  have  on  the  subject  is  i2.  v.  Taylor, 
(1676)  1  Ventr.  293;  3  Eeble,  607,  621 ;  Tremayne's  Entries,  p.  226. 
This  case  contains  the  celebrated  dicttum  of  Sir  Matthew  Hale, 
that  "  Christianity  is  parcel  of  the  laws  of  England,"  a  phrase  that  is 
very  often  quoted,  and  has,  I  think,  been  misunderstood.  Let  us 
first  look  at  the  facts  of  the  case  which  was  before  him,  for  it  is  most 
unfair  to  learned  judges  to  seize  on  one  line  of  a  judgpnent,  force  it 
from  its  context,  and  treat  it  as  a  general  proposition  of  abstract  law 
to  be  pushed  to  all  extremes. 

Taylor  was  proved  to  have  preached  aloud  and  persistently  in  the 
market-place  at  Guildford  words  of  which  the  following  are  a  sample : — 
"  Christ  is  a  Whoremaster,  and  Religion  is  a  Cheat,  and  Profession  is 
a  Cloak,  and  they  are  both  cheats.  .  .  .  All  the  Earth  is  mine, 
and  I  am  a  King's  Son ;  my  Father  sent  me  hither,  and  made  me  a 
Fisherman  to  take  Vipers,  and  I  neither  fear  Qod,  Devil  nor  Man; 
I  am  a  Younger  Brother  to  Christ,  an  Angel  of  God.  ...  No 
Man  fears  God  but  an  Hypocrita  .  ^  .  Christ  is  a  BastanL 
.  .  .  God  damn  and  confound  all  your  Gods,"  &c.  The  infor- 
mation, which  is  set  out  in  full  in  Tremayne's  Elntries,  p.  226,  alleged, 
among  other  things,  that  these  words  tended  to  destroy  Christian 
government  and  society.  It  was  no  doubt  argued  on  behalf  of  Taylor, 
as  it  was  in  the  earlier  case  of  Atwood,  that  the  offence  was  punish- 
able only  in  the  spiritual  Court  But  **  Hale  said  that  such  kind  of 
wicked,  blasphemous  words  were  not  only  ab  offence  to  God  and 
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religion,  but  a  crime  against  the  laws,  state,  and  government,  and 
therefore  punishable  in  this  Court ;  for  to  say  Religion  is  a  cheat  is  to 
dissolve  all  those  obligations  whereby  the  civil  societies  are  preserved ; 
and  Christianity  is  parcel  of  the  laws  of  England,  and  therefore  to 
reproach  the  Christian  religion  is  to  speak  in  subversion  of  the  law." 
(1  Ventris,  293.)  Or,  as  the  judgment  is  more  briefly  given  in  the 
report  in  3  Keble,  at  p.  607  : — '*  Hale,  C.J.  These  words,  though  of 
ecclesiastical  cognizance,  yet  that  *  Religion  is  a  cheat/  tends  to  dis- 
solution of  all  government,  and  therefore  punishable  here,  and  so  of 
contumelious  reproaches  of  God  or  the  Religion  established." 

When  we  consider  the  date  at  which  this  judgment  was  delivered 
(1676),  and  remember  how  mighty  a  part  religious  fanaticism  had 
played  in  the  social  disturbances  of  the  earlier  part  of  the  century,  it 
cannot,  I  think,  be  said  that  the  decision  in  Taylor^s  Case  was  wrong 
either  in  fact  or  in  law.  The  concluding  sentence,  as  reported  in 
Yentris,  is  undoubtedly  too  wide.  It  should  have  been  limited  (and 
probably  was  by  the  Chief  Justice)  to  '*  such  kind  of  blasphemous 
words  "  as  the  prisoner  was  charged  with  uttering.  The  eai'lier  part 
of  the  judgment  is  expressly  so  limited. 

Yet  the  dictv/m  at  the  end  of  the  judgment  of  Hale,  C  J.,  in  Ventris' 
Report,  has  constantly  been  misconstrued  into  a  general  and  abstract 
proposition  of  law,  as  though  the  Chief  Justice  had  said,  in  syllogistic 
form, — 

''  To  disparage  any  part  of  the  law  of  England  is  a  crime. 
''  Christianity  is  a  part  of  the  law  of  England. 
"  Therefore  to  disparage  Christianity  is  a  crime." 
But  Hale,  C.J.,  would  himself  have  been  the  first  to  deny  the 
major  premiss.     "For,"   as   the   Cbmmissioners   on   Criminal  Law 
remarked  in  their  Sixth  Report  (May  3rd,  1841,  p.  83) :  '^  It  is  not 
criminal  to  speak  or  write  either  against  the  common  law  of  England 
generally,  or  against  particular  portions  of  it,  provided  it  be  not  done 
in  such  a  manner  as  to  endanger  the  public  peaoe  by  exciting  forcible 
resistance."     See  also  Jefferson's  Letter  to  Major  Cartwright,  pub- 
lished in  Cartwright's  Life  and  Correspondence.    It  is  a  fact,  no  doubt, 
that  Christianity  is  the  religion  of  the  church  which  is  by  law  esta- 
blished in  this  land;  but  it  does  not  follow  that  to  attack  Christianity 
in  peaceable  and  tempemte  language  is  or  ever  was  a  crime.     What 
the  Court  intended  to  decide  in  Taylor* 8  Case  was  simply  this : — "These 
words  are  not  only  a  sin  ;  they  are  also  a  crime.     They  are  punishable 
in  a  temporal  Court :  for  they  tend  to  subvert  the  established  order 
of  things,  of  which  Christianity  is  a  part,  and  are  therefore  dangerous 
to  the  State.     They  are  in  fact  seditious.''    And  as  though  to  make 
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the  grounds  of  their  decision  dear  beyond  all  doubt  the  Court  con- 
demned Taylor,  as  part  of  his  punishment,  to  stand  in  the  pillory, 
both  at  Westminster  Palace-yard  and  also  at  Guildford,  where  he 
spoke  the  -words,  with  a  paper  fixed  to  his  head  with  these  words 
written  on  it  in  large  letters  : — "  For  Blasphemous  Words  tending  to 
the  Subversion  of  all  Government."     (Tremayne,  226 ;  3  Eeble,  621.) 

This,  then,  is  the  first  stage  in  the  development  of -our  law  of  libel. 
The  State  steps  in  to  suppress  harangues  which  endanger  the  peace 
and  good  order  of  society.  The  substance  or  matter  of  the  harangue 
is  comparatively  immaterial ;  the  **  secular  arm  *'  is  only  concemed 
with  its  political  consequences. 

To  one  charge,  therefore,  which  has  been  brought  against  our  law 
as  to  blasphemy,  it  is  not  amenable,  at  all  events  in  this  its  earliest 
form.  It  does  not  "  take  the  Deity  under  its  protection."  It  does 
not  attempt  to  "  avenge  the  insult  done  to  God."  The  offender  is 
punished  for  his  offence  against  his  fellow-men,  not  for  his  offence 
against  God.  No  judge  and  jury  ever  tried  a  man  for  a  sin  that  was 
not  also  a  crime.  As  Erskine,  J.,  said,  in  sentencing  Holyoake  in 
1842  :  ''The  arm  of  the  law  is  not  stretched  out  to  protect  the 
character  of  the  Almighty ;  we  do  not  assume  to  be  the  protectors  of 
our  God,  but  to  protect  the  people  from  such  indecent  language" 
Very  similar  words  were  spoken  by  Mr.  Justice  Ashurst  in  passing 
\  sentence  upon  Williams,  who  was  tried  in  1797  for  publishing  Paine's 
"  Age  of  Reason "  :  "  Although  the  Almighty  does  not  stand  in 
need  of  the  feeble  aid  of  mortals  to  vindicate  his  honour  and  law,  it 
is,  nevertheless,  fit  that  courts  of  judicature  should  show  their  abhor- 
rence and  detestation  of  people  capable  of  sending  into  the  world 
such  infamous  and  wicked  books.  Indeed,  all  offences  of  this  kind 
are  not  only  offences  to  God,  but  crimes  against  the  law  of  the  land, 
and  are  punishable  as  such,  inasmuch  as  they  tend  to  destroy  those 
obligations  whereby  civil  society  is  bound  together.  And  it  is  upon 
this  ground  that  the  Christian  religion  constitutes  part  of  the  law  of 
England."     (26  Howell's  State  Trials,  p.  714.) 

So,  in  1838,  Alderspn,  B.,  told  the  jury,  in  Gdthercole^s  Case,  2 
Lewin  C.  C.  at  p.  254,  that  "  a  person  may,  without  being  liable  to 
prosecution  for  it,  attack  any  sect  of  the  Christian  religion,  save  the 
established  religion  of  the  country ;  and  the  only  reason  why  the 
latter  is  in  a  different  situation  from  the  others,  is  because  it  is  the 
form  established  by  law,  and  is  therefore  a  part  of  the  constitution  of 
the  country.  In  like  manner  and  for  the  same  reason  any  general 
attack  upon  Christianity  is  the  subject  of  criminal  prosecution, 
because  Christianity  is  the  established  religion  of  the  country."    And 
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lie  directed  the  jury  to  acquit  the  prisoner  if  they  thought  the  libel 
*'  was  merely  an  attack  upon  the  Roman  Catliolic  Church  "  (see  a/rite, 
p.  446).  This  ruling,  while  it  clearly  states  the  grounds  on  which  the 
law  against  blasphemy  was  supported,  shows  with  equal  clearness  how 
one-sided  was  its  operation. 

II. 

But  with  the  eighteenth  century  comes  a  new  development  in  this 

branch  of  the  law.    In  the  case  of  R.  v.  Woolston,  (1729)  Fitzg.  64  ; 

1  Barnard.  162,  266 ;  2  Strange,  832,  the  Court  of  King's  Bench, 

^hile  professing  to  follow  R.  v.  Taylor,  greatly  extended  the  principle 

of  that  decision,  making  criminal  liability  depend  on  the  heretical 

character  of  the  opinions  expressed.      Woolston  was  a  Fellow  of 

Sidney  College,  Cambridge,  who  had  published  six  "  Discourses  on 

the  Miracles  of  our  Saviour,"  urging  that  they  were  not  to  be  taken 

literally,  but  allegorically  or  mystically.    His  trenchant  arguments, 

Tvhich  were  conveyed  in  most  forcible  language,  gave  great  offence  to 

the  bishops,  and  Woolston  was  prosecuted  and  found  guilty.    The 

indictment  against  Mm  contained  an  express  allegation  that  these 

discourses  were  published  '*  with  an  intent  to  vilify  and  subvert  the 

Christian  religion  **  (see  the  report  in  Fitzgibbon) ;  hence  the  verdict 

of  the  jury  amounted  to  a  finding  (in  my  opinion  erroneous)  that 

such  was   Woolston's  intent.     His  counsel,  Dr.  Worley,  moved  in 

arrest  of  judgment  that  these  discourses  did  not  amount  to  a  libel 

upon  Christianity,  since  the  Scriptures  were  not  denied ;  that  the 

offence  was  of  ecclesiastical  cognizance ;  that  the  defendant  should 

have  been  proceeded  against  upon  the  stat.  9  &  10  Will.  III.  c.  32 

and  he  was  prepared  to  go  further  and  argue  that  even  though  the 

book  was  a  libel  upon  Christianity,  yet  the  common  law  had  not 

cognizance  of  such  an  offence,  when  he  was  stopped  by  the  Court, 

Raymond,  C.J.,  declaring  on  the  authority  of  Taylor's  Case  (1  Ventris, 

293 ;  3  Keble,  607),  that  "  Christianity  in  general  is  parcel  of  the 

common  law  of  England,  and,  therefore,  to  be  protected  by  it.     Now 

whatever  strikes  at  the  very  root  of  Christianity  tends  manifestly  to  a 

dissolution  of  the  civil  government.     So  that  to  say  an  attempt  to 

subvert  the  established  religion  is  not  punishable  by  those  laws  upon 

which  it  is  established  is  an  absurdity.    I  would  have  it  taken  notice 

of  that  we  do  not  meddle  with  any  differences  in  opinion,  and  that  we 

interpose  only  where  the  very  root  of  Christianity  itself  is  struck  at, 

as  it  plainly  is  by  this  allegorical  scheme,  the  New  Testament,  and 

the  whole  relation  of  the  life  and  miracles  of  Christ  being  denied  ; 

and  who  can  find  this  allegory  1 " 
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Similarly,  in  1708,  -when  a  man  called  Bead  was  indicted  for 
publishing  an  obscene  libel,  Chief  Justice  Holt  expre&sed  a  stroof 
opinion  that  such  a  publication  was  a  purely  ecclesiastical  offence,  not 
punishable  in  the  temporal  coui*ts.  (Fortescue,  98 ;  11  Mod.  142.) 
But  afterwards  in  CurVa  Case  (1727:  1  Barnard.  29 ;  2  Strange,  788), 
the  judgment  of  Hale,  C.J.,  in  Taylor's  Case  was  cited,  and  the  CJomt 
of  King's  Bench  decided  that  an  obscene  libel  was  '"  punishable  at 
common  law,  as  an  offence  against  the  peace,  intending  to  weaken  the 
bonds  of  civil  society,  virtue,  or  morality ; "  the  Chief  Justice  giving 
his  judgment  somewhat  guardedly  :  "  If  it  reflects  on  religion,  virtue, 
or  morality,  if  it  tends  to  disturb  the  civil  order  of  society,  I  think  it 
is  a  temporal  offence  "  (2  Strange,  790). 

Tlie  same  law  was  laid  down  in  1716  by  Hawkins,  in  his  "  Pleas 
of  the  Crown,"  Book  I.  c.  5  : — "  Offences  of  this  nature,  because  they 
tend  to  subvert  all  religion  and  morality,  which  are  the  foundation  of 
government,  are  punishable  by  the  temporal  judges  with  tine  and 
imprisonment."     So  in  sununing  up  to  the  jury  in  the  Irish  case  of 
R.  v.  Father  Petcheri/ai,  (1865)  (7  Cox,  C.  C.  at  p.  84),  Greene,  R, 
told  them  that  there  could  be  no  doubt  that  the  act  complained  of— 
burning  a  Bible  in  public — was  **  one  of  grave  and  serious  nature,  and 
amounts  by  the  law  of  the  land  to  a  criminal  offence.     It  has  been 
truly  stated  to  you  that  the  Christian  religion  is  part  and  parcel  of 
the  law  of  this  land.     Any  publication  or  any  conduct  tending  to 
bring  Christianity  or  the  Christian  religion  into  disrespect,  or  expose 
it  to  hatred  or  contempt,  is  not  only  committing  an  offence  against 
the  majesty  of  Qod,  but  is  in  violation  of  the  common  law  of  the 
land.     Among  the  ways  in  which  that  offence  may  be  committed  is 
by  exposing  the  Word  of  Qod,  or  any  part  of  it,  to  obloquy  or  hatred. 
The  highest  authorities  have  laid  down  the  law  in  that  way,  both 
ancient  and  modem." 

And  the  decision  in  H  v.  Woclston  has  been  followed  in  this 
generation,  as  recently  as  1867,  in  a  civil  case.  Cowan  v.  MiVbowm, 
L.  R  2  Ex.  2S0 ;  36  L.  J.  Ex.  124 ;  15  W.  R  760;  16  L.  T.  290, 
in  which  the  Court  of  Exchequer  decided  that  the  defendant  was 
justified  in  refusing  to  carry  out  a  contract  to  let  certain  rooms, 
because  the  plaintiff  proposed  to  deliver  in  them  lectures,  the  titles 
of  two  of  which  were  advertised  as  follows :— "  The  Character  and 
Teachings  of  Christ;  the  former  defective,  the  latter  misleading;" 
"  The  Bible  shown  to  be  no  more  inspired  than  any  other  book." 
The  action  was  tried  in  the  Passage  Court  at  Liverpool,  and  the 
Recorder  directed  the  verdict  to  be  entered  for  the  defendant^  but 
gave  the  plaintiff  leave  to  move  the  Court  of  Exchequer  to  enter  the 
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verdict  for  him,  the  damages  being  contingently  assessed  at  101.  on 
each  count.  The  plaintiff  accordingly  moved  ex  parte  for  a  rule  nisi 
in  pursuance  of  the  above  leave.  The  lectures  never  were  delivered, 
and  the  propositions  intended  to  be  maintained  in  them  could  hardly 
have  been  expressed  on  the  placards  in  less  offensive  language.  Tet 
Kelly,  C.B.,  held  that  it  was  clear  from  the  advertisements  that  the 
lecturer  was  going  to  attack  Christianity  in  general,  and  that  to  do 
this  publicly  was  clearly  blasphemy  at  common  law.  Baron  Bram- 
well,  on  the  other  hand,  relied  on  the  statute  9  &  10  Will.  III. 
c.  32,  s.  1,  the  Recorder  having  elicited  from  tbe  plaintiff  at  the  trial, 
as  appears  from  the  report  in  the  Law  Times,  that  he  had  been 
educated  in  the  Christian  religion.  But  at  the  end  of  his  judgment 
the  learned  Baron  seems  to  abandon  this  ground  and  to  admit  that 
possibly  the  intended  lectures  were  not  positively  criminal,  in  the 
sense  of  being  indictable,  while  maintaining  that  they  were  still 
unlawful  as  being  contra  bonos  raorea.  This,  no  doubt,  is  a  solid 
distinction  in  many  cases ;  but  with  all  respect  I  venture  to  doubt  if 
there  can  be  such  a  distinction  in  the  case  of  alleged  blasphemy. 
£ither  the  words  are  criminal  or  they  are  innocent  The  right  of 
fi*ee  speech  applies  the  instant  the  veto  of  the  law  is  removed :  there 
can  be  no  tertiwm  quid,  no  debatable  ground  of  language  not 
criminal  yet  reprobated  by  the  law. 

The  learned  Baron  also  remarked  during  the  argument  (16  L.  T. 
291),  "  I  have  heard  it  said  by  a  learned  judge  that  blasphemy  is 
more  in  the  manner  and  spirit  of  treating  the  subject  than  in  the 
actual  matter  itself."  And  Baron  Maiiin's  judgment  was  as  follows : — 
''I  am  quite  of  the  same  opinion.  I  protest  against  the  notion  that 
this  is  any  punishment  of  the  persons  advocating  these  opinions.  It 
is  merely  the  case  of  the  owner  of  property  exercising  his  rights  over 
its  use."  Hence  it  cannot  be  said  that  either  of  these  learned  Barons 
concurred  in  the  law  laid  down  by  the  Lord  Chief  Baron.  And  the 
case  is  in  other  respects  unsatisfactory  as  an  authority  on  a  point  of 
criminal  law,  being  a  somewhat  hurried  decision,  refusing  an  applica- 
tion for  a  rule  nisi  in  a  civil  case  in  which  only  20Z.  was  in  dispute. 


Still,  these  cases,  if  they  stood  alone,  would  undoubtedly  establish 
this  proposition,  that  "whatever  strikes  at  the  very  root  of  Christianity 
tends  manifestly  to  a  dissolution  of  the  civil  government,"  and  is 
therefore  punishable  as  a  crime,  although  the  language  and  temper  of 
the  writer  be  irreproachable.  This  proposition  appeal's  to  me  to  be 
inconsistent  with  the  law  laid  down  in  the  earlier  cases ;  it  is  in  fact 

O.L.S.  I  I 
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punishing  a  man  for  his  opinions,  which,  as  was  held  in  Trashin 
case  (ante,  p.  475),  were  examinable  only  in  the  Ecclesiastical 
Courts. 

What  reason,  then,  is  alleged  for  this  extension  of  the  former  law  t 
It  is  based  on  the  maxim  that  **  every  man  must  be  taken  to  have 
intended  the  natural  and  necessary  consequences  of  his  act"  This  is 
the  argument,  as  I  understand  it : — Though  the  writer  may  honesiJv 
desire  to  arrive  at  the  truth,  and  though  he  may  have  expressed  his 
objectionable  arguments  with  no  more  profanity  than  their  statement 
necessarily  involved,  still  it  will  be  the  duty  of  both  judge  and  jury 
to  consider  the  effect  of  a  general  dissemination  of  those  opinions.  If 
the  doctrines  maintained  are  such  that  their  direct  tendency  is  to 
subvert  religion,  to  destroy  morality,  and  ^*  to  dissolve  all  the  bonds 
and  obligations  of  civil  society,"  then  the  maxim  applies,  and 
the  judge  must  direct  a  conviction,  for  the  necessary  malice  is 
presumed. 

Now  everyone  would  naturally  be  reluctant  to  construe  into  a  crime 
the  fair  and  temperate  expression  of  opinions  sincerely  entertained, 
merely  in  obedience  to  a  legal  presumption.  And  it  will  be  observed 
that  the  whole  of  the  above  argument  rests  on  the  assumption 
that  the  natural  and  necessary  consequence  of  publishing  heretical 
opinions  is  to  destroy  religion  and  morality,  and  to  subvert  the  civil 
government 

This  assumption  I  deny.  I  can  understand  that  where  a  man 
intentionally  shocks  or  insults  the  religious  feelings  of  others  he  is 
weakening  that  sentiment  of  reverence  for  holy  things  which  is  a 
safeguard  of  morality  :  and  his  conduct  also  may  conduce  to  a  breach 
of  the  peace.  But  where  a  man  honestly  states  in  calm  and  temperate 
language  and  without  any  sophistical  argument  the  views  which  he 
conscientiously  entertains,  and  at  which  he  has  arrived  by  careful  and 
reverent  study  of  the  question,  I  deny  that  such  an  avowal  of  hereti- 
cal or  even  atheistical  opinions  tends  either  to  subvert  religion,  to 
destroy  morality,  or  to  dissolve  any  of  the  bonds  and  obligations  of 
civil  society. 

In  the  first  place,  how  can  it  subvert  religion  ?  Magria  est  Veritas 
et  prcBvalebit  The  free  discussion  of  doctrines  cannot  injure  the 
sacred  cause  of  truth.  The  orthodox  possess  at  least  as  much 
learning  and  ability  as  the  heretic.  Let  them  confute  his  errors 
by  fair  argument.  "For,  if  we  be  sure  we  are  in  the  right,"  says 
Milton,  in  his  Areopagitica  (p.  65,  Arber's  Reprint),  ''and  do 
not  hold  the  truth  guiltily,  which  becomes  not,  ....  what  can 
be  more  fair  than  when  a  man  judicious,  learned,  and  of  a  con- 
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science  for  aught  we  know  as  good  as  theirs  that  taught  us  what 

we    know,   shall openly  by  writing  publish  to  the  world 

what  his  opinion  is,  what  his  reasons,  and  wherefore  that  which  is 
now  taught  cannot  be  sound."  I  have  no  fear  of  the  results  of 
the  freest  or  most  advanced  criticism,  if  only  it  be  scholarly  and 
reverential. 

Next,  how  can  it  be  said  that  the  frank  avowal  of  heretical 
opinions  necessarily  conduces  to  immorality?  There  is  sometimes 
more  immorality  in  the  concealment  of  such  views  by  those 
who  secretly  entertain  them.  Can  it  be  said  that  Woolston  led 
an  immoral  life,  because  he  disbelieved  in  the  literal  accuracy  of  the 
Gospel  narrative  as  to  the  mii*acles  ?  The  oi'thodox  have  no  monopoly 
of  virtue ;  there  is  no  necessary  connection  between  heresy  and  vice. 

Lastly,  how  can  the  statement  of  heretical  views  in  temperate  and 
inoffensive  language  by  one  who  conscientiously  believes  in  the  truth 
of  what  he  writes  or  says,  tend  in  any  way  ''  to  disturb  civil  order  and 
good  government,"  or  to  "  dissolve  all  the  bonds  and  obligations  of 
civil  society  ? "  Does  not  a  heretic  pay  his  bills  and  keep  his  promises 
like  any  other  citizen  ?  It  is  the  Salvation  Army  and  the  Orangemen 
who  cause  riots  in  our  streets,  not  the  Secularists  and  Agnostics. 
There  is  one  argument  frequently  adduced  in  the  earlier  cases  in 
favour  of  prosecutions  for  blasphemy — that  all  attacks  upon  the 
established  religion  tend  to  destroy  the  solemnity  of  an  oath  ''on 
which  the  due  administration  of  justice  depends,*'  and  thus  "  the  law 
will  be  stripped  of  one  of  its  principal  sanctions — the  dread  of  future 
punishment."  But  the  strength  of  this  argument  is  now  destroyed 
by  the  subsequent  Acts,  which  permit  atheists  and  persons  who  do 
not  believe  in  a  future  life  to  give  evidence  in  our  law  courts.  (See 
the  1  &  2  Vict.  c.  105,  s.  1 ;  32  &  33  Vict.  c.  68,  s.  4 ;  33  &  34  Vict, 
c.  49, 8. 1.)  Atheists  have  even  sat  in  parliament,  and  helped  to  make 
for  us  those  very  laws  which  are  ''  the  bonds  and  obligations  of  civil 
society." 

I  submit,  therefore,  that  now  at  the  end  of  the  nineteenth  century 
we  know  by  practical  experience  that  such  a  book  as  Woolston's  does 
not  in  fact  produce  the  consequences  which  Lord  Raymond  held  it 
would.  It  was  perhaps  natural  that  in  those  days  the  Chief  Justice 
should  anticipate  and  dread  such  a  result :  but  we  have  since  tried 
univei-sal  toleration  and  found  it  highly  beneficial.  It  is  to  the 
public  interest  that  heretical  opinions  should  be  freely  advanced  and 
fairly  answered,  without  unnecessary  irreverence.  If  any  man  has 
discovered  what  he  honestly  believes  to  be  a  valuable  tmth,  it  is 
right  that  he  should  publish  it  to  the  world,  and  if  he  does  so  hoTid 
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fide,  and  in  calm  and  temperate  language,  then,  however  mistaken  he 
may  be,  his  publication  is  privileged,  and  he  ought  not  to  be  punished 
as  a  libeller  either  in  a  civil  or  criminal  court. 


III. 

Hence,  in  the  nineteenth  century  the  law  against  blasphemy 
reaches  a  third  stage.  There  is  no  longer  any  danger  to  the  State ;  no 
amount  of  heretical  sermons  would  produce  a  revolution  now ;  though 
if  their  tone  were  very  offensive  and  aggravating,  the  audience  might 
possibly  assault  the  preacher.  Nor  does  our  law  any  longer  interfere 
with  men's  religious  opinions ;  no  Secular  Court  in  England  will  now 
take  cognizance  of  such  matters.  It  is  the  malicious  intent  to  insult 
the  religious  feelings  of  others  by  profanely  scoffing  at  all  they  bold 
sacred,  which  deserves  and  receives  punishment. 

This  view  of  our  law  against  blasphemy  was  strongly  advocated  by 
that  eminent  lawyer,  the  late  Mr.  Starkie,  the  fii-st  edition  of  whose 
Treatise  on  the  Law  of  Slander  and  Libel  was  published  in  1812,  the 
second  in  1830.  (See  especially  Vol.  II.,  c.  6,  pp.  143 — 147.)  This 
is  the  view  adopted  by  the  judges  in  the  House  of  Lords  in  Shore  v. 
Wilson,  9  CI.  &  Fin.  355.  This  is  the  view  expressed  in  the  admir- 
able address  of  the  late  Lord  Chief  Justice  of  England  to  the  jury  in 
the  case  of  R.  v.  Hrnnaey  and  Foote,  48  L.  T.  733 ;  15  Cox,  C.  C 
231 ;  1  C.  &  E.  126.  Lord  Coleridge  in  that  address  stated  in  the 
most  clear  and  convincing  language  the  principles  that  are  truly  to 
be  deduced  from  the  early  authorities  on  the  subject :  ''  If  the  law,  as 
I  have  laid  it  down  to  you,  is  correct — and  I  believe  it  has  always 
been  so — if  the  decencies  of  controversy  are  observed,  even  the  funda- 
mentals of  religion  may  be  attacked  without  a  person  being  guilty  of 
blasphemous  libel.  There  are  many  great  and  grave  writers  who 
have  attacked  the  foundations  of  Christianity.  Mr.  Mill  undoubtedly 
did  so;  some  great  writers  now  alive  have  done  so  too ;  but  no  one 
can  read  their  writings  without  seeing  a  difference  between  them  and 
the  incriminated  publications,  which  I  am  obliged  to  say  is  a  differ- 
ence, not  of  degree,  but  of  kind.  There  is  a  grave,  an  earnest,  a 
reverent,  I  am  almost  tempted  to  say  a  religious,  tone  in  the  very 
attacks  on  Christianity  itself,  which  shows  that  what  is  aimed  at  is 
not  insult  to  the  opinions  of  the  majority  of  Christians,  but  a  real, 
quiet,  honest  pursuit  of  truth.  If  the  truth  at  which  these  writers 
have  arrived  is  not  the  truth  we  have  been  tatight,  and  which,  if  we 
had  not  been  taught  it,  we  might  have  discovered,  yet  because  these 
conclusions    differ  from  ours,  they  are  not  to  be   exposed   to  a 
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crirainal  indictment.  With  regard  to  these  persons,  therefore,  I 
should  say  they  are  within  the  protection  of  the  law,  as  I  under- 
stand it." 

This  is  no  new  law.     Precisely  the  same  view  was  held  by  the 

father  of  the  late  Lord  Chief  Justice,  Mr.  Justice  Coleridge,  and 

stated  by  him  to  the  jury  in  the  case  of  R.  v.  Pooley,  tried  at  Bodmin 

Summer  Assizes  in  1857.     (See  Sir  James  Stephen's  Digest  of  the 

Criminal  Law,  p.  97,  n.)    Mr.  Justice  Erskine,  in  sentencing  Adams 

at  Gloucester  in  1842,  for  selling  No.  25  of  the  Oracle  of  Renaon, 

said  : — "  By  the  law  of  this  country,  eveiy  man  has  a  right  to  express 

his  sentiments  in  decent  language."    And  in  summing  up  in  the  case 

of  jR.  V.  Holyoake,  the  same  learned  judge  told  the  jury  : — "If  you 

are  convinced  that  he  uttered  the  words  with  levity,  for  the  purpose 

of  treating  with  contempt  the  majesty  of  the  Almighty  Qod,  he  is 

guilty  of  the  offence.     If  you  think  he  made  use  of  these  words  in 

the  heat  of  argument  without  any  such  intent,  you  will  give  him  the 

benefit  of  the  doubt."     Mr.  Justice  Best  gave  a  similar  direction  to 

the  jury  in  the  case  of  R.  v.  Mary  CarlUe  (1819) ;  see  State  Trials 

(New  Series),  Vol.  I.    Lord  Denman,  C.J.,  in  Moxon'a  Case  (2  Town- 

send's  Modem  State  Trials,  at  p.  388),  expressly  directed  the  attention 

of  the  jury  to  the  fact  that  "  the  purpose  of  the  passage  cited  from 

'  Queen  Mab '  was,  he  thought^  to  cast  reproach  and  insult  upon  what, 

in  Christian  minds,  were  the  peculiar  objects  of  veneration,"  and  left 

to  the  jury  these  questions : — "  Were  the  lines  indicted  calculated  to 

shock  the  feelings  of  any  Christian  reader  ?     Were  their  points  of 

offence  explained,  or  was  their  virus  neutralized  by  any  remarks  in 

the  margin,  by  any  note  of  explanation  or  apology  ?    If  not,  they 

were  libels  on  God,  and  indictable."     (June  23rd,  1841.) 

And  there  is  a  long  string  of  decisions  in  Chancery,  bearing  on  the 
subject,  which  strongly  support  the  opinion  expressed  by  Lord  Cole* 
ridge.  In  equity,  no  trust  will  be  enforced,  no  legacy  will  be  held 
valid,  the  object  of  which  is  to  promote  an  illegal  or  immoral  act. 
Hence,  if  the  doctrines  advocated  by  a  particular  sect  were  blasphe- 
mous, a  legacy  or  trust  in  favour  of  that  sect  would  be  set  aside.  It 
follows  that  where  we  find  a  legacy  or  trust  for  the  dissemination  of  any 
particular  doctrines  upheld  after  argument  in  the  Court  of  Chancery, 
those  doctrines  cannot  be  illegal  or  immoral,  and  certainly  are  not 
blasphemous.  It  would  be  absurd  to  contend  that  one  Division  of  the 
High  Court  of  Justice  will  punish  as  a  crime  teaching  which  another 
branch  of  the  same  Court  will  encourage  and  enforca  Or,  to  quote 
the  words  of  Lord  Mansfield  in  Evans'  Case,  already  cited  :  "  Nothing 
can  be  plainer  than  that  the  law  protects  nothing  in  that  very  respect. 
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in  which  it  is  at  the  same  time  in  the  eye  of  the   law  a  crime." 
(16  Parliamentary  History,  p.  320.) 

Now,  Lord  Raymond  would  certainly  have  held,  that  to  deny  the 
Deity  of  Christ  was  *'  to  strike  at  the  very  roots  of  Christianity  * 
Tet  bequests  and  trusts  in  favour  of  Unitarianism  are  always  enforced 
in  Chancery.     So  much  of  the  Toleration  Act  as  excepted  persons 
denying  the  Trinity  from  its  benefits,  and  so  much  of  the  Blasphemy 
Act  of  William  III.  as  related  to  persons  who  *'  deny  any  one  of  the 
Three  Persons  in  the  Holy  Trinity  to  be  God,"  were  repealed  in  1813 
by  the  53  Geo.  III.  c.  160.     Lord  Eldon,  in  1817,  jwinted  out  that 
this  repeal  only  left  the  common  law  exactly  as  it  was  liefore  the  9  & 
10  Will.  III.  c.  32,  was   passed,   and   deliberately   abstained    from 
expressing  any  opinion  as  to  whether  the  publication  of  Unitarian 
opinions  was  or  was  not  an  offence  at  common  law.    (^Att^-Oen,  v. 
Pearson  (1817),  3  Mer.  405, 407.)    At  the  same  time,  the  Lord  Chan- 
cellor expressly  laid  down  the  principle  at  p.  399: — "  It  is  quite  certaio 
that  I  ought  not  to  execute  a  trust,  the  object  of  which  is  illegaL" 
But  all  doubt  has  since  been  set  at  rest.     In  the  case  of  Lady  He^uley*s 
Charities  (Shore  v.  WUson,  9  Clark  &  Fin.  355)  in  the  House  of 
Lords  in  1842,  the  question  was  put  to  the  judges  whether  ministers 
and  preachers  of  Unitarian  belief  and  doctrine  were,  in  the  then  state 
of  the  law,  incapable  of  partaking  of  religious  charities  (p.  499) ;  and 
they  all  (Mr.  Justice  Maule,  Mr.  Justice  Erskine,  Mr.  Justice  Cole- 
ridge, Mr.  Justice  Williams,  Baron  Gumey,  Baron  Parke,  and  Lord 
Chief  Justice  Tindal)  answered  this  question  in  the  negativa     Mr. 
Justice  Maule  said  (p.  609) : — "  There  is  no  statute  now  in  force  pro- 
hibiting the  profession  or  preaching  of  Unitarian  doctrines,  and  I 
have  not  found  any  authority  to  show  that  it  is  prohibited  at  common 
law."     Mr.  Justice  Erskine  said  (p.  524) : — "  Although  the  repeal  by 
the  statute  53  Geo.  III.  c.  160,  of  the  incapacities  and  penalties 
imposed  by  the  earlier  statutes  has  not  made  any  difference  as  to  the 
truth  or  error  of  their  tenets,  and  cannot,  in  my  opinion,  reflect  back 
any  light  upon  Lady  Hewley's  intentions  in  1704,  it  has  removed  the 
only  obstacle  that  could  have  intercepted  her  bounty  if  they  had  beeu 
originally  objects  of  it.     It  is  indeed  still  blasphemy  punishable  at 
common  law  scofiBngly  or  irreverently  to  ridicule    or   impugn   the 
doctrines  of  the  Christian  faith,  and  no  one  would  be  allowed  to  give 
or  claim  any  pecuniary  encouragement  for  such  a  purpose  ;  yet  any 
man  may,  without  subjecting  himself  to  any   penal  consequences, 
soberly  and  reverently  examine  and   question   the  truth   of  those 
doctrines  which  have  been  assumed  as  essential  to  it.     And  I  am  not 
aware  of  any  impediment  to  the  application  of  any  chaiitable  fund  for 
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-the  encouragement  of  such  enquiries."    Mr.  Justice  Coleridge  said 

(p.  539),  that  (in  order  to  arrive  at  the  same  conclusion)  it  was  '*  not 

necessaiy  to  break  in  upon  any  of  those  dicta  by  which  Christianity 

has  been  declared  parcel  of  the  common   law,  nor  to  extend  the 

operation  of  the  different  Toleration  Acts  beyond  the  literal  meaning 

of  their  language.     But  Unitarians  profess  to  be  Christians  as  much, 

and  we  doubt  not  as  sincerely,  as  Trinitarians ;  and  I  apprehend  that 

there  is  nothing  unlawful  at   common   law   in   reverently  denying 

doctrines  parcel  of  Christianity,  however  fundamental.     It  would  be 

difficult  to  draw  a  line  in  such  matters  according  to  perfect  orthodoxy, 

or  to  define  how  far  one  might  depart  from  it  in  believiog  or  teaching 

without  offending  the  law.    The  only  safe  and,  as  it  seems  to  me, 

practical  rule,  is  that  which  I  have  pointed  at,  and  which  depends  on 

the  sobriety  and  reverence  and  seriousness  with  which  the  teaching  or 

believing,  however  erroneous,  are  maintained."     Baron  Parke  (at 

p.  565)  agreed  *'  that  the  preaching  of  doctrines  called  Unitarian  is 

not  on  that  account  illegal  at  common  law,  and  all  the  statutory 

penalties  have  been  repealed.*'    Chief  Justice  Tindal  said  (at  p.  678) : 

— **  I  consider  that  since  the  statute  53  Qeo.  III.  c.  160,  all  distinction 

between  Unitarians  aild  other  Protestant  Dissenters  as  to  this  purpose 

is  by  law  taken  away." 

These  opinions  are,  of  course,  of  the  highest  authority,  and  have 
been  treated  as  settling  the  law  in  all  subsequent  cases  in  which  they 
have  been  cited.  Thus  in  1846  in  Shrewsbury  v.  Hornby  (5  Hare's 
Beports,  406),  a  bequest  to  the  treasurer  of  the  Unitarian  Association 
to  assist  Unitarian  congregations  and  maintain  a  Unitarian  mis- 
sionary, was  upheld.  In  Re  Bamett  (29  L.  J.  Ch.  871),  a  legacy 
to  the  minister  of  Cross  Street  Chapel,  Manchester,  to  be  applied 
"  towards  the  support  of  the  Unitarians,"  was  also  upheld.  In  Scot- 
land, Lord  Jeffrey,  in  an  eloquent  judgment,  gave  a  similar  decision. 
(Oeneral  Aaeemhly  of  OeneraZ  Baptist  Churches  v.  Tat/lor^  3  Dunlop  & 
Bell,  2nd  Series,  Cases  in  the  Court  of  Session,  p.  1030.)  It  was  in 
accordance  with  these  judgments  that  it  was  held  in  February,  1874^ 
in  a  Scotch  Court  that  the  Bev.  Page  Hopps's  Life  of  Jesus,  a  Uni- 
tarian book  written  in  a  reverent  spirit,  could  not  be  pirated  with 
impunity  by  an  orthodox  missionary,  who  sought  to  justify  his  piracy 
by  the  plea  that  it  was  a  blasphemous  publication  and  therefore 
incapable  of  copyright  (See  Copinger  on  Copyright,  3rd  edition, 
p.  94.)  It  cannot  therefore  be  maintained  that  Unitarianism  is,  or 
ever  was,  blasphemous  at  common  law,  and  it  follows  that  the 
dicta  in  Wootston's  Case  are  unreliable,  and  cannot  be  regarded 
in  the  present  day  as  good  law  without  considerable  qualification. 
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And  see  the  recital  in  the  Dissenters*  Chapels  Act,  7  &  8   WcL 
c.  45. 

Again,  trusts  and  legacies  to  promote  the  spread  of  the  Jewish 
religion  clearly  **  strike  at  the  very  root  of  Christianity  ; "  yet  they 
are  always  enforced  in  our  law  courts.    Formerly,  no  doubt,  it   was 
different.    In  1754  Lord  Hardwicke,  in  the  case  of  Da  Costa  v.  De 
Pas  (Ambler,  228;   2  Swanston,  487,  n.),  decided  on  the   express 
authority  of  R.  v.  Taylor  and  R,  v.  Woolston,  that  a  bequest    con- 
tained in  a  Jewish  will  of  1,200Z.  to  found  a  ''  Jesuba  or  assembly  for 
reading  the  law  and  instructing  people  in  our  holy  religion,**    was 
void,  as  being  "  in  contradiction  to  the  Christian  religion,  which  is 
part  of  the  law  of  the  land."     But  this  is  not  law  now.     By   the 
statute  9  &  10  Yict  c.  59,  Jews  are  now  placed  on  the  same  footing 
as  Protestant  Dissenters,  and  all  bequests  to  promote  the  propagation 
of  Judaism  are  now  valid.     And,  indeed,  trusts  and  lega<;ies  in  favour 
of  Jewish  synagogues  wore  valid  before  this  statute,  a  distinction 
being  taken  between  an  act  of  worship  and  the  inculcation  of  anti- 
Christian  doctrine,   (Per  Abbott,  J.,  in  Lazarus  v.  Simmonds  (1818), 
3  Mer.  393,  n.) 

There  is  only  one  recent  equity  case  in  which  either  the  letter  or 
the  spirit  of  Woolstov/s  Case  has  been  followed,  and  that  is  Brigga  v. 
Hartley  (1850),  19  L.  J.  Ch.  416.  There  a  testator  left  a  legacy  for 
the  ''best  essay  on  the  subject  of  natural  theology,  treating  it  as  a 
science,  and  demonstrating  the  truth,  harmony,  and  infallibility  of 
the  evidence  on  which  it  is  founded,  and  the  perfect  accordance  of 
such  evidence  with  reason  ;  also  demonstrating  the  adequacy  and 
sufficiency  of  natural  theology  when  so  treated  and  taught  as  a 
science  to  constitute  a  true,  perfect,  and  philosophical  system  of 
universal  religion  (analogous  to  other  universal  systems  of  science, 
such  as  astronomy,  &c.),  founded  on  immutable  facts  and  the  works 
of  creation,  and  beautifully  addressed  to  man's  reason  and  nature, 
and  tendibg,  as  other  sciences  do,  but  in  a  higher  degree,  to  improve 
and  elevate  his  nature,  and  to  render  him  a  wise,  happy,  and  exalted 
being."  And  this  was  the  judgment  of  Vice-Chancellor  Shadwell : — 
"I  cannot  conceive  that  the  bequest  in  the  testator's  will  is  at 
all  consistent  with  Christianity,  and  therefore  it  must  fail."  The 
editors  of  Jarman  on  Wills,  5th  edition,  p.  169,  say  "  this  case  would 
probably  not  be  followed ;  no  cases  were  cited  in  the  argument  at 
all."  This  decision  stands  alone.  In  Thornton  v.  Howe  (1862),  31 
Beav.  14,  a  trust  for  "printing,  publishing,  and  propagating  the 
sacred  writings  of  the  late  Joanna  Southcote,"  was  held  good  by 
Romilly,  M.R.;   and   in  Fare  v.  Clegg  (1861),  29  Beav.  589,  the 
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same  learned  judge  held  that  there  "was  nothing  illegal  or  immoral  in 
a  society  whose  chief  object  was  to  propagate  the  visionary  doctrines 
of  the  late  Robert  Owen. 

It  must,  of  course,  be  admitted  that  the  law  laid  down  by  Lord 
Coleridge  in  R.  v.  Ramsey  a/nd  Foote  cannot  be  reconciled  with  every 
one  of  the  earlier  decisions.    It  is  not  to  my  mind  inconsistent  with 
J2.  V.  Taylor,  but  it  is  certainly  opposed  to  the  cUcta,  if  not  to  the 
decision,  in  R.  v.   Woolston.    But  Lord  Coleridge  was  not  bound 
to  follow  these  dicta.    It  is  in  no  way  the  duty  of  a  judge  to 
accept  aU  the  dicta  of  his  predecessors  without  regard  to  the  circum- 
stances in  which  they  were  uttered  and  apply  them  literally  in  a 
different  age  and  in  other  circumstances.     Still  less  is  this  the  duty 
of  a  judge  when  those  dicta  are  avowedly  based  on  considerations  of 
public  policy  which  are  now  admitted  to  be  erroneous.     Again,  it 
must  be  admitted  that  Lord  Coleridge's  view  of  the  law  is  entirely 
opposed  to  both  the  dicta  and  the  decision  in  the  civil  case.  Cowan  v. 
MUhoum,  ante,  p.  480.   And  since  the  summing-up  was  delivered  his 
view  has  not  been  universally  accepted  by  the  Bench.     Huddleston, 
B.,  was  certainly  disposed  to  dissent  from  it  in  Pankkiirst  v.  Thompson, 
3  Times  L.  B.  199 ;  but  the  case  was  settled,  so  that  it  was  unnecessary 
to  deliver  any  judgment.    And  see  Pomkhurst  v.  Hamilton,  3  Times 
L.  B.   500.    And   Mr.   Justice    Stephen,  in   his   ''History  of  the 
Criminal  Law  of  England  "  (vol.  ii  p.  474,  first  edition,  1883),  un- 
doubtedly inclines  to  the  view  that  "  the  true  legal  doctiine  upon  the 
subject  is  that  blasphemy  consists  in  the  character  of  the  matter  pub- 
lished, and  not  in  the  manner  in  which  it  is  stated ; "  though  he 
admits  that  *'  there  is  no  doubt  some  authority  in  favour  of  a  different 
view  of  the  law."    But  in  a  former  work,  "  The  Digest  of  Criminal 
Law  "  (in  the  first  edition  (1877)  at  p.  97  ;  in  the  latest  edition  (1894) 
at  p.  125),  Mr.  Justice  Stephen  placed  his  present  definition  of  the 
law  and  that  given  by  Lord  Coleridge  in  parallel  columns  as  equally 
good  law,  adding  in  a  note,  '*  There  is  authority  for  each  of  these 
views ;  most  of  the  cases  are  old,  and  I  do  not  think  that,  in  fact,  any 
one  has  been  convicted  of  blasphemy  in  modem  times  for  a  mere 
decent  expression  of  disbelief  in  Christianity."    And  it  is  now,  I 
think,  generally  conceded  that  the  law  laid  down  in  Shore  v.  WiZson 
and  jB.  v.  Ra/msey  and  Foote  is  "  the  better  opinion  "  in  point  of  law, 
and  I  have  therefore  stated  it  at  the  beginning  of  this  chapter  as  the 
existing  law  of  blasphemy.     I  feel  sure,  moreover,  that  it  is  the  only 
law  on  the  subject  which  it  is  possible  to  enforce  in  the  present  day 
— the  only  law  which  is  at  all  consonant  with  our  modem  ideas  of 
universal  toleration  and  religious  equality.     It  does  not  place  any 
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barrier  in  the  way  of  the  freest  inquiry  or  of  the  largest  inteUectual 
or  spiritual  progress.  It  permits  the  frankest  avowal  and  the 
warmest  advocacy  of  all  opinions,  however  heretical,  which  the  writer 
or  speaker  sincerely  entertains.  It  only  interferes  where  our  religious 
feelings  are  insulted  and  outraged  by  wanton  and  unnecessary  pro- 
fanity ;  and  there  surely  it  is  right  that  some  provision  should  exist 
to  prevent  such  an  offence  to  the  highest  and  noblest  instincts  of  our 
nature. 


CHAPTER  XVIII. 

OBSCENE   WORDS. 

It  is  a  misdemeanour  punishable  by  indictment  and  by 
information  to  publish  obscene  and  immoral  books  and 
pictures  :  for  such  an  act  is  destructive  of  the  public 
morality  and  welfare,  though  it  may  not  reflect  on  any 
particular  person,  and  as  such  it  is  punishable  at  common 
law  (jB.  v.  Curl,  2  Strange,  788 ;  1  Barnard.  29,  ante, 
p.  480). 

The  test  of  obscenity  is  this  : — "  Whether  the  tendency 
of  the  matter  charged  as  obscenity  is  to  deprave  and 
corrupt  those  whose  minds  are  open  to  such  immoral 
influences,  and  into  whose  hands  a  publication  of  this  sort 
may  fall."  (Per  Cockbum,  C.  J.,  in  R.  v.  HicUin,  L.  R. 
3  Q.  B.  371 ;  37  L.  J.  M.  C.  89 ;  16. W.  R  801 ;  18  L.  T. 
893;  11  Cox,  C.  C.  19.) 

Similarly  it  is  a  crime  to  speak  vicious  and  immoral 
words,  provided  they  be  uttered  publicly  in  the  hearing  of 
many  persons ;  for  else  there  is  no  detriment  to  the  general 
public. 

Obscene  words  and  libels  are  apparently  within  the 
jurisdiction  of  Courts  of  Quarter  Sessions ;  not  being  ex- 
cepted by  the  5  &  6  Vict.  c.  38. 

The  punishment  may  be  either  fine  or  imprisonment  for 
a  term  of  any  length,  and  either  with  or  without  hard 
labour.     (14  &  15  Vict.  c.  100,  s.  29.) 

It  is  no  longer  necessary  to  set  out  in  the  indictment  the  obscene 
passages  in  full.  It  is  "sufficient  to  deposit  the  book,  newspaper,  or 
other  documents  containing  the  alleged  libel  with  the  indictment,  or 
other  judicial  proceeding,  together  with  particulars  showing  precisely, 
by  reference  to  pages,  columns,  and  lines,  in  what  part  of  the  book, 
newspaper,  or  other  document,  the  alleged  libel  is  to  be  found,  and 


492  0B8CBNE    WORDS. 

such  particulars  shall  be  deemed  to  form  part  of  the  record."  (Law 
of  Libel  Amendment  Act,  1888,  s.  7.)  The  decision  in  BradUiugh 
aTid  Besant  v.  The  Queen  (3  Q.  B.  D.  607 ;  48  L.  J.  M.  C.  5 ;  26 
W.  R  410;  38  L.  T.  118 ;  14  Cox,  C.  C.  68)  is  so  far  overruled. 

Illu8tratio7i8. 

Wilkes  was  fined  ^£600  and  imprisoned  for  a  year  for  printing  and  pablishing 
"  An  Essay  on  Woman." 

R  V.  John  Wilkea,  4  Burr.  2627  ;  2  Wils.  151  ;  Dig.  L.  L.  69. 
Actors  have  been  prosecuted  for  performing  obscene  plays. 
Tremayne's  Entries,  209,  213,  214,  215  ;  Str.  790. 
An  information  was  granted  against  the  printer  of  a  newspaper  called  "  The 
Daily  Advertiser,  Oracle  and  True  Briton,"  for  publishing  an  advertisement  by 
a  young  married  woman  offering  to  become  anybody's  mistress  on  certain  pecu- 
niary terms. 

R.  V.  8t\MH,  3  Chit.  Crim.  L.  887. 
Where  an  officer  of  the  Society  for  the  Suppression  of  Vice  purposely  went 
to  the  prisoner's  shop  and  asked  to  see  some  indecent  prints,  and  wajs  shown 
several  by  the  prisoner  in  a  back  room,  of  which  he  bought  two  in  order  to 
found  a  prosecution  thereon,  this  was  held  a  sufficient  publication  to  sustain  the 
chaige. 

i2.  V.  CarliUy  1  Cox,  C.  C.  229. 

"  Obtaining  and  procuring  "  obscene  works  for  the  pur- 
pose of  uttering  and  selling  them  is  a  misdemeanour 
indictable  at  common  law ;  for  it  is  an  overt  act  done  in 
pursuance  of  an  unlawful  intention.  But  merely  "pre- 
serving and  keeping  them  in  one's  possession  "  for  the  same 
purpose  is  not  indictable ;  for  *'  there  is  no  act  shown  to  be 
done  which  can  be  considered  as  the  first  step  in  the  prose- 
cution of  a  misdemeanour."  (Per  Lord  Campbell,  C.J., 
in  Bugdale  v.  Beg.,  Dears.  C.  C.  64 ;  1  E.  &  B.  425  ;  22 
L.  J.  M.  C.  50 ;  17  Jur.  546  ;  and  per  Park,  J.,  in  R.  v. 
Rosenstein,  2  C.  &  P.  414.) 

By  the  20  &  21  Vict.  c.  83,  if  any  one  reasonably 
believes  that  any  obscene  books,  or  pictures,  are  kept  in 
any  place  for  the  purpose  of  being  sold  or  exhibited  for 
gain,  he  may  make  a  complaint  on  oath  before  the  police 
magistrate,  stipendiary  magistrate,  or  any  two  justices, 
having  jurisdiction  over  such  place.  The  magistrate  or 
justices  must  be  satisfied  : — 

(i.)  That  such  belief   is  well   founded :    and   for  that 
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purpose  the  complainant  must  also  state  on  oath  that  at 
least  one  such  book  or  picture  has  in  fact  been  sold  or 
exhibited  for  gain  in  such  place. 

(ii.)  That  such  book  or  picture  is  so  obscene  that  its 
publication  would  be  a  misdemeanour. 

(iii.)  That  such  pubhcation  would  be  a  misdemeanour 
proper  to  be  prosecuted  as  such. 

Thereupon  the  magistrate  or  justices  issue  a  special  war- 
rant authorizing  their  officer  to  search  for  and  seize  all 
such  books  and  pictures,  and  bring  them  into  Court ;  and 
then  a  summons  is  issued  calling  upon  the  occupier  of  the 
place  to  appear  and  show  cause  why  such  books  and 
pictures  should  not  be  destroyed.  Either  the  owner,  or 
any  other  person  claiming  to  be  the  owner,  of  such  books 
and  pictures  may  appear  :  but  if  no  one  appears,  or  if 
in  spite  of  appearance  the  justices  are  still  satisfied  that 
the  books  and  pictures,  or  any  of  them,  are  of  such  a 
character  that  their  publication  would  be  a  misdemeanour 
proper  to  be  prosecuted,  they  must  order  them  to  be  de- 
stroyed; if  not  so  satisfied,  they  must  order  them  to  be 
restored  to  the  occupier  of  the  place  in  which  they  were 
seized.  The  order  for  the  destruction  of  such  books  must 
state,  not  only  that  the  magistrate  is  satisfied  that  the 
books  are  obscene,  but  also  that  he  is  satisfied  that  the 
pubhcation  of  them  would  be  a  misdemeanour,  and  proper 
to  be  prosecuted  as  such :  else  such  order  will  be  bad  on 
the  face  of  it,  as  not  showing  that  the  magistrate  had 
jurisdiction  to  make  it,  and  a  certiorari  will  be  granted, 
in  spite  of  the  2  &  3  Vict.  c.  71,  s.  49,  to  bring  it  up  and 
quash  it.  {Ex  parte  Bradlaugh,  3  Q.  B.  D.  509  ;  47  L.  J. 
M.  C.  105  ;  26  W.  R.  758 ;  38  L.  T.  680.) 

Any  person  aggrieved  by  the  determination  of  the  jus- 
tices may  appeal  to  Quarter  Sessions  by  giving  notice  in 
writing  of  such  appeal,  and  of  the  grounds  thereof,  and 
entering  into  a  recognizance,  within  seven  days  after  such 
determination.  Hence  the  books  and  pictures  ordered  to 
be  destroyed  will  only  be  impounded  during  such  seven 
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days ;  on  the  eighth  day,  if  no  notice  of  appeal  be  given, 
they  will  be  destroyed.  If  the  appeal  be  dismissed,  or  not 
prosecuted,  the  Court  of  Quarter  Sessions  may  order  the 
books  and  pictures  to  be  destroyed.  (See  the  Act  in  ex- 
tenso  in  Appendix  C,  post^  p.  739.)  The  death  of  the 
complainant  after  the  issuing  of  the  summons  will  not 
cause  the  proceedings  to  lapse.  (R.  v.  Trnielove,  5  Q.  B.  D. 
336 ;  49  L.  J.  M.  C.  57 ;  28  W.  R.  413 ;  42  L.  T.  250 ; 
14  Cox,  C.  C.  408.) 

If  the  work  be  in  itself  obscene,  its  publication  is  an 
indictable  misdemeanour,  and  the  work  may  be  seized 
under  this  Act,  however  innocent  may  be  the  motive  of 
the  pubUsher.  {R.  v.  HicUin,  L.  R.  3  Q.  B.  871  ;  37  L.  J. 
M.  C.  89 ;  16  W.  R.  801 ;  18  L.  T.  398 ;  11  Cox,  C.  C. 
19.) 

If  any  point  of  law  arises  under  this  Act,  the  magistrates 
or  justices  may  state  a  case  for  the  opinion  of  a  Superior 
Court,  under  the  20  &  21  Vict.  c.  43,  or  the  43  &  44  Vict 
c.  49,  irrespective  of  the  power  of  appeal  given  by  section  4. 
That  the  libel  is  an  accurate  report  of  a  judicial  proceeding 
is  no  defence,  if  it  contain  matter  of  an  obscene  and  de- 
moralizing character.  {Steele  v.  BrannaUy  L.  R.  7  C.  P. 
261 ;  41  L.  J.  M.  C.  85 ;  20  W.  R.  607 ;  26  L.  T.  509.) 

lUustrationa, 

The  Protestant  Electoral  Union  published  a  book,  called  ''  The  Confessional 
Unmasked,"  intended  to  expose  the  abuses  of  the  Roman  Catholic  discipline, 
and  to  promote  the  spread  of  the  Protestant  religion.  But  however  praiseworthy 
such  a  motive  may  be  thought,  many  passages  in  the  book  were  necessanly 
obscene,  and  it  was  seized  and  condemned  as  an  obscene  libel. 

R,  V.  Hicklin,  L.  R.  3  Q.  B.  360 ;  37  L.  J.  M.  C.  89 ;  16  W.  K  801 ; 
18  L.  T.  396  ;  11  Cox,  C.  C.  19. 

The  Protestant  Electoral  Union  thereupon  issued  an  expurgated  edition  of 
^  The  Confessional  Unmasked,''  with  some  new  matter.  For  selling  this  Geoi^ 
Mackey  was  tried  at  the  Winchester  Quarter  Sessions  on  October  19th,  1870, 
when  the  jury,  being  unable  to  agree  as  to  the  obscenity  of  the  book,  were  dis- 
charged without  giving  any  verdict.  The  Union  thereupon  published  "  A  Report 
of  the  Trial  of  George  Mackey,"  in  which  they  set  out  the  full  text  of  the  second 
edition  of  ''  The  Confessional  Unmasked ; "  although  it  had  not  been  read  in 
open  Court,  but  only  taken  as  read,  and  certain  passages  in  it  referred  to.  A 
police  magistrate  thereupon  ordered  all  copies  of  this  "  Report  of  the  Trial  of 


STATOTES.  495 

Qeoige  M&ekey "  to  be  seized  and  desticijed  as  obscene  boolu.     ITtld,  that  tibis 
decision  was  correct. 

StetU  V.  Brannan,  L.  K.  7  a  P.  861 ;  47  L.  J.  M.  C.  85  ;  20  W.  R. 
607  ;  26  L.  T.  009. 

Any  one  who  openly  exposes  or  exhibits  any  indecent 
exhibition  or  obscene  prints  or  pictures  in  any  street,  road, 
public  place  or  highway,  or  in  any  window  or  other  part 
of  any  house  situate  in  any  street,  road,  public  place  or 
highway,  shall  be  deemed  a  rogue  and  vagabond,  and 
punished  on  summary  conviction.  {5  Greo.  IV.  c.  83,  s.  4, 
as  explained  by  the  1  &  2  Vict.  c.  38,  e.  2.)  The  3  Geo.  IV. 
c.  40,  s.  3,  is  repealed. 

By  the  33  &  34  Vict.  c.  79,  s.  20,  the  postmaster-general 
may  prevent  the  delivery  by  post  of  any  obscene  or  inde- 
cent prints,  photographs,  or  books. 

And  now  by  section  3  of  the  Indecent  Advertisements 
Act,  1889  (52  &  53  Vict.  c.  18),  "Whoever  affixes  to  or 
inscribes  on  any  house,  building,  wall,  hoarding,  gate,  fence, 
pillar,  post,  board,  tree,  or  any  other  thing  whatsoever  so 
as  to  be  visible  to  a  person  being  in  or  passing  along  any 
street,  public  highway,  or  footpath,  and  whoever  affixes  to 
or  inscribes  on  any  public  urinal,  or  delivers  or  attempts 
to  dehver,  or  exhibits,  to  any  inhabitant  or  to  any  person 
being  in  or  passing  along  any  street,  public  highway,  or 
footpath,  or  throws  down  the  area  of  any  house,  or  exhibits 
to  public  view  in  the  window  of  any  house  or  shop,  any 
picture  or  printed  or  written  matter  which  is  of  an  inde- 
cent or  obscene  nature,  shall,  on  sunmiary  conviction  in 
manner  provided  by  the  Summary  Jurisdiction  Acts,  be 
liable  to  a  penalty  not  exceeding  forty  shillings,  or,  in  the 
discretion  of  the  Court,  to  imprisonment  for  any  term  not 
exceeding  one  month,  with  or  without  hard  labour." 

By  section  4,  "  Whoever  gives  or  delivers  to  any  other 
person  any  such  pictures,  or  printed  or  written  matter 
mentioned  in  section  3  of  this  Act  with  the  intent  that  the 
same,  or  some  one  or  more  thereof,  should  be  affixed,  in- 
scribed, delivered,  or  exhibited  as  therein  mentioned,  shall, 
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on  conviction  in  manner  provided  by  the  Summary  Juris- 
diction Acts,  be  liable  to  a  penalty  not  exceeding  five 
pounds,  or,  in  the  discretion  of  the  Court,  to  imprisonment 
for  any  term  not  exceeding  three  months,  with  or  without 
hard  labour." 

Section  5  enacts  that  any  advertisement  relating  to  any 
complaint  or  infirmity  arising  from  or  relating  to  sexual 
intercourse,  shall  be  deemed  to  be  printed  or  written  matter 
of  an  indecent  nature  within  the  meaning  of  the  above 
sections ;  while  section  6  provides  that  "  any  constable  or 
other  peace  officer  may  arrest  without  warrant  any  person 
whom  he  shall  find  committing  any  offence  against  this 
Act/' 


CHAPTER    XIX 

SEDITIOUS   WORDS. 

Seditious  words  may  be  defined  generally  in  the  language 
of  section  1  of  the  statute  60  Geo.  III.  &  1  Geo.  IV.  c.  8, 
as  any  words  which  tend  "to  bring  into  hatred  or  con- 
tempt the  person  of  his  Majesty,  his  heirs  or  successors,  or 
the  Regent,  or  the  government  and  constitution  of  the 
United  Kingdom  as  by  law  established,  or  either  House  of 
Parliament,  or  to  excite  his  Majesty's  subjects  to  attempt 
the  alteration  of  any  matter  in  Church  or  State  as  by  law 
established,  otherwise  than  by  lawful  means." 

Seditious  words  may  in  some  special  cases  amount  to 
Treason  or  to  Treason-felony.  This  chapter  will,  therefore, 
be  divided  into 

I. — Treasonable  Words, 

(i)  Words  merely  spoken. 

(ii)  Words  written  or  printed  but  not  published, 
{iii)  Words  written  or  printed  and  published. 

II. — Seditioiis  Words. 

(i)  Words  defamatory  of  the  Sovereign  himself, 
(ii)  Words  defamatory  of   the  King's   Ministers    and 

Government, 
{iii)  Words  defamatory  of  the  Constitution  and  of  our 

Laws  generally, 
(iv)  Words  defamatory  of  either  House  of  Parliament, 

or  of  the  members  thereof, 
(v)  Words  defamatory  of  Courts  of  Justice,  and  of  the 
Judges  thereof 

(a)  Superior  Courts. 

(&)  Inferior  Courts. 

and  therein  Contempt  of  Court. 

0,L.S.  K  K 
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I. — Treason  and  Treason-Felony. 

(i)  Words  merely  spoken  against  the  King  or  his  minis- 
ters cannot  amount  to  treason.  It  was  resolved  in  Hugh 
Pine's  Case,  Cro.  Car.  117  (overruling  several  arbitrary 
decisions  of  earlier  date),  "that,  unless  it  were  by  some 
particular  statute,  no  words  will  be  treason."  *  There  is  no 
such  statute  ;  but  by  section  3  of  the  11  &  12  Vict.  c.  12, 
to  express,  utter,  and  declare,  hy  open  and  advised  speaJdng^ 
certain  traitorous  compassings,  imaginations,  inventions, 
devices,  or  intentions,  is  made  treason-felony.  (The  words 
in  italics  were  not  in  the  earlier  statutes  to  the  same  effect; 
see  ante  J  p.  471,  as  to  their  meaning.) 

But  words  accompanying  any  act  may  always  be  given 
in  evidence  to  explain  the  intention  with  which  such  act  is 
done. 

(ii)  Words  written  or  printed,  but  not  pubUshed,  cannot 
be  treason  at  common  law  :  and  they  do  not  constitute  an 
overt  act  of  treason  within  the  meaning  of  the  25  Edw.  III. 
c.  2.  The  decisions  to  the  contrary  in  R.  v.  Peacham 
(1615),  Cro.  Car.  125,  2  Cobbetfs  St.  Tr.  870,  and  i2.  v. 
Algernon  Sidney  (1683),  9  St.  Tr.  889,  893,  were  reversed 
by  a  private  Act  of  Parliament  in  1689.  (See  Hallam's 
Const.  Hist.  i.  467.)  But  by  the  6  Anne,  c.  7  (al.  41),  s.  1, 
(passed  in  1707,  probably  in  consequence  of  a  libel  called 
"  Mercurius  Politicus:"  see  JK.  v.  Brown,  Holt,  425;  11 
Mod.  86 ;  post^  p.  507),  "  maliciously,  advisedly,  and 
directly,  by  writing  or  printing,  to  maintain  and  affirm," 
that  Queen  Anne  was  not  the  rightful  Queen,  that  the 
Pretender  or  any  one  else,  except  the  descendants  of  the 
Electress  Sophia,  had  any  right  or  title  to  the  Crown,  or 

♦  The  story  so  frequently  repeated  that  in  the  reign  of  Edward  IV.,  Thomas 
Burdett  was  convicted  of  high  treason  for  saying  that  he  wished  the  horns  of  his 
stag  in  the  belly  of  him  who  had  advised  the  King  to  shoot  it  (though  it  is  still 
to  be  found  in  Blackstone,  vol.  iv.  c.  6),  has  been  proved  by  Hallam  to  be 
mythical.  The  charge  against  Burdett  was  of  a  much  more  serious  nature  ;  and 
these  idle  words  of  his  are  not  anywhere  alluded  to  in  the  indictment  against 
him.    ("Middle  Ages,*'  c  Viii.  ad  fin.) 
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that  an  Act  of  Parliament  could  not  bind  the  Crown,  and 
limit  the  descent  thereof,  was  made  high  treason ;  and  it 
does  not  appear  that  any  pubUcation  is  requisite  to  com- 
plete the  oflFence  created  by  this  statute. 

(iii)  But  a  writing  which  imports  a  compassing  the 
King's  death  within  the  meaning  of  25  Edw.  III.  c.  2,  will 
amount  to  an  overt  act  of  treason,  if  it  be  published. 

Illustration. 

Williams,  a  barrister  of  the  Middle  Temple,  wrote  two  books,  "  Balaam*s  Ass  " 
and  the  '*  Speculum  Regale,"  in  which  he  predicted  that  King  James  I.  would  die 
in  the  year  1621.    He  was  indicted  for  high  treason,  convicted,  and  executed. 
R.  V.  Williams,  2  RoUe,  R  88. 

By  the  36  Geo.  III.  c.  7,  made  perpetual  by  the  57 
Geo.  III.  c.  6,  to  compass,  devise,  or  intend  death  or 
wounding,  imprisonment,  or  bodily  harm  to  the  person  of 
the  Sovereign,  and  such  compassing,  device,  or  intention  to 
express,  utter,  or  declare,  by  publishing  any  printing  or 
writing  J  or  by  any  overt  act  or  deed,  is  made  high  treason, 
punishable  with  death. 

And  by  the  11  &  12  Vict.  c.  12,  s.  3,  to  compass,  devise, 
and  intend  to  depose  the  Queen,  or  to  levy  war  against  her 
in  order  by  force  or  constraint  to  compel  her  to  change  her 
counsels,  or  to  intimidate  either  House  of  Parliament,  or 
to  stir  up  any  foreigner  or  stranger  with  force  to  invade 
any  of  her  dominions ;  and  such  compassings,  devices,  or 
intentions,  or  any  of  them,  to  express,  utter,  or  declare,  by 
publishing  any  printing  or  writing ,  or  by  open  and  advised 
speaking^  or  by  any  overt  act  or  deed,  is  made  treason- 
felony,  punishable  with  transportation  (now  penal  servi- 
tude) for  life. 

II. — Sedition. 

It  is  a  misdemeanour,  punishable  by  indictment  or  by 
information,  to  libel  or  to  slander  the  Sovereign,  or  his 
administration,  or  the  constitution  of  the  realm,  or  either 
House   of  Parliament,  or  its  members,  or  any  judge  or 
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magistrate.  It  is  also  a  high  misprision  or  contempt ;  and 
therefore  the  defendant  may  be  fined  to  any  amount,  or 
sentenced  to  a  term  of  imprisonment  of  any  length,  or  both, 
at  the  discretion  of  the  judge,  as  in  prcemunire.  Formerly, 
banishment  and  the  pillory  could  also  be  inflicted  ;  but 
these  punishments  are  now  abolished.  (60  Geo.  III.  & 
1  Geo.  IV.  c.  8,  ss.  1,  2,  3,  4 ;  11  Geo.  IV.  &  1  Will.  IV. 
c.  73,  s.  1  ;  7  Will.  IV.  &  1  Vict.  c.  23.)  In  cases  not 
calling  for  severer  punishment,  the  oflTender  may  be  re- 
quired to  find  sureties  for  his  good  behaviour.  {£x  parte 
Seymour  v.  Michael  Davitty  12  L.  R.  Ir.  46 ;  15  Cox,  C.  C. 
242.) 

The  offence  cannot  be  tried  at  Quarter  Sessions. 

(i)   Words  defarriatory  of  the  Sovereign  himself. 

It  is  sedition  to  speak  or  publish  of  the  King  any  words 
which  would  be  libellous  and  actionable  per  se,  if  printed 
and  published  of  any  other  public  character. 

Thus,  any  words  will  be  deemed  seditious,  which  strike 
at  the  King's  private  life  and  conduct,  which  impute  to 
him  any  corrupt  or  partial  views,  or  assign  bad  motives  for 
his  policy,  which  insinuate  that  he  is  a  tyrant,  careless  of 
the  welfare  of  his  subjects,  or  which  charge  him  with 
deliberately  favouring  or  oppressing  any  individual  or  class 
of  men  in  distinction  to  the  rest  of  his  subjects.  (J?,  v.  Dr. 
Shehbeare  (1758),  Holt  on  Libel,  p.  82.)  A  fortiori,  any 
words  are  seditious  which  strike  at  his  title  to  the  Crown, 
call  his  legitimacy  in  question,  or  are  otherwise  treasonable. 
(R  V.  Cflerk  (1728),  1  Barnardiston,  304,  ante,  p.  142.) 

But  to  assert  that  the  King  is  misled  by  his  ministers, 
or  that  he  takes  an  erroneous  view  of  some  great  question 
of  policy,  is  not  seditious,  if  it  be  done  with  decency  and 
moderation. 

lUvstratioTis. 

The  foUowing  words  appeared  in  the  Morning  Chronicle  for  October  2ad, 
3  g()9  : — «  What  a  crowd  of  blessings  ruph  upon  one's  mind  that  might  be 
Lcstowed  upon  the  country  in  the  event  of  a  total  change  of  system  !    Of  aU 


SEDITION  501 

monarchs,  indeed,  since  the  Eevolution,  the  successor  of  George  the  Third  will 
have  the  iinest  opportunity  of  becoming  nobly  popular."  On  the  trial  of  a 
criminal  information  against  the  proprietor  and  printer  of  the  paper  for  libel, 
Lord  EUenborough  told  the  jury  that  if  they  considered  that  the  words  meant 
that  the  King's  death  would  be  a  blessing  to  the  nation,  and  that  the  sooner  it 
happened  the  better,  then  they  should  find  the  prisoners  guilty  ;  but  that  if  they 
thought  the  passage  could  fairly  be  construed  as  an  expression  of  regret  that  an 
erroneous  view  had  been  taken  of  public  affairs,  and  of  a  wish  for  some  change 
in  the  policy  and  system  of  administration  under  his  Majesty^  they  might  acquit 
them.     The  jury  found  the  prisoners,  Not  Guilty, 

R,  V.  Lambert  <fc  Pernjy  2  Camp.  398  ;  31  How.  St  Tr.  340. 
To  print  and  publish  falsely  of  the  King  that  he  is  insane  is  a  criminal  libel, 
as  it  would  be  of  any  other  person. 

K  V.  Harvey  d;  Chapman,  2  B.  &  C.  257. 
So  is  charging  the  King  with  a  breach  of  his  coronation  oath. 

Olvoer  St  John's  Case  (1615),  Noy,  105. 
To  insinuate  that  the  King  is  a  liar  and  a  deceiver,  and  to  assert  that  he  has 
treacherously  betrayed  the  interests  of  his  subjects  and  allies,  and  prostituted 
the  honour  of  his  crown  {The  North  Briton^  Na  45),  is  a  seditious  libel. 

R.  V.  John  Wilkes  (1763),  4  Burr.  2527  ;  19  How.  St.  Tr.  1075. 

R,  V.  Kearsley,  ) 

Ky.JohnWmams,    J  I^'g- I^- L.  69. 

As  to  certain  of  the  letters  of  Junius,  see 
R  V.  Woodfall,  5  Burr.  2661. 
R.  V.  Alnrniy  ib.  2686. 

Many  dicta  in  the  old  text-books  represent  the  law  as  stricter  on 
this  point  than  is  stated  above.  According  to  Hawkins'  "  Pleas  of 
the  Crown,"  i.  c.  6  (8th  ed.  by  Garwood,  p.  66),  and  4  Blackstone, 
123,  c.  ix.  ii.  3,  it  is  a  high  misprision  and  contempt  merely  to  speak 
contemptuously  of  the  King,  or  curse  him  or  wish  him  ill,  to  assert 
that  he  lacks  wisdom,  valour  or  steadiness,  or,  in  short,  to  say  any- 
thing "  which  may  lessen  him  in  the  esteem  of  his  subjects,  weaken 
his  government,  or  i-aise  jealousies  between  him  and  his  people." 
But  I  can  find  no  decision  reported  which  supports  so  wide  a  proposi- 
tion :  and  I  venture  to  doubt  if  in  the  present  day  it  would  be 
deemed  a  crime  to  call  the  King  a  coward  or  a  fool.  Mere  words  of 
vulgar  abuse  can  hardly  amount  to  sedition.  In  fact,  the  only  dis- 
tinctions that  the  law  makes  between  words  defamatory  of  the  King, 
and  uf  any  other  leading  public  character  appear  to  be  : — 

(i)  That  the  former  may  be  criminal  when  only  spoken;  whereas 
the  latter  must  be  written  or  printed  and  published; 

(ii)  That  in  the  case  of  the  former  it  cannot  be  pleaded  as  a  defence 
that  the  words  are  true.  (-K.  v.  Francklin  (1731),  9  St.  Tr.  255 ;  17 
Howell's  St.  Tr.  626  ;  Ex  parte  O'Brien,  12  L.  R  Ir.  29 ;  15  Cox 
C.  C.  180.) 
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(ii)   Wards  defamatory  of  the  King's  Ministers  and 

Govei^ment. 

It  is  sedition  to  speak  or  publish  of  individual  members 
of  the  Government  words  which  would  be  libellous  and 
actionable  per  se,  if  written  and  published  of  any  other 
public  character. 

It  is  also  sedition  to  speak  or  publish  words  defamatory 
of  the  Government  collectively,  or  of  their  general  adminis- 
tration, with  intent  to  subvert  the  law,  to  produce  public 
disorder,  or  to  foment  or  promote  rebellion. 

"  There  is  no  sedition  in  censuring  the  servants  of  the 
Crown,  or  in  just  criticism  on  the  administration  of  the 
law,  or  in  seeking  redress  of  grievances,  or  in  the  fair  dis- 
cussion of  all  party  questions."  (Per  Fitzgerald,  J.,  in  A 
v.  Sullivan,  11  Cox,  C.  C.  50.) 

Where  corrupt  or  malignant  motives  are  attributed  to 
the  ministry  as  a  whole,  and  no  particular  person  is  hbelled, 
the  jury  must  be  satisfied  that  the  author  or  publisher 
maliciously  and  designedly  intended  to  subvert  our  laws 
and  constitution,  and  to  excite  rebellion  or  disorder.  There 
must  be  a  criminal  intent.  But  such  an  intent  will,  of 
course,  be  presimied,  if  the  natural  and  necessary  conse- 
quence of  the  words  employed  be  "to  excite  a  contempt 
of  her  Majesty's  Government,  to  bring  the  administration 
of  its  laws  into  disrepute,  and  thus  impair  their  operation, 
to  create  disaffection,  or  to  disturb  the  pubUc  peace  and 
tranquillity  of  the  realm."  (R  v.  Collins  (1839) y  9  C.  &  P. 
456 ;  E.  V.  Lovett,  ih.  462.) 

In  determining  whether  such  is  a  natural  and  necessary 
consequence  of  the  words  employed,  the  jury  should  con- 
sider the  state  of  the  country  and  of  the  pubUc  mind  at  the 
date  of  the  publication  :  passages  which  in  tranquil  times 
might  be  comparatively  innocent  may  be  most  pernicious 
in  a  time  of  insurrection.  (Per  Fitzgerald,  J.,  11  Cox, 
C.  C.  50,  59.)  On  the-  other  hand,  the  circumstances 
which  provoked  the  attack  may  tell  in  the  prisoner's  favour. 
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If  a  man  be  smarting  under  a  grievance,  or  honestly  in- 
dignant at  some  act  of  a  Government  official,  he  cannot  be 
expected  to  speak  or  write  as  calmly  and  deliberately  as 
if  he  were  discussing  matters  in  which  he  felt  no  special 
interest.     (Per  Littledale,  J.,  in  R.  v.  Collins,  9  Car.  &  P. 
460.)     The  jury  should,  in  every  case,  consider  the  book  or 
newspaper  article  as  a  whole,  and  in  a  fair,  free,  and  liberal 
spirit :  not  dwelling  too  much  upon  isolated  passages,  or 
upon  a  strong  word  here  or  there,  which  may  be  qualified 
by  the  context,  but  endeavouring  to  gather  the  general 
effect  which  the  whole  composition  would  have   on   the 
minds  of  the  public.     Considerable  latitude  must  be  given 
to  poUtical  writers.     (Per  Lord  Kenyon,  C.J.,  in  R.  v. 
Beeves,  Peake,  Add.  Ca.  84 ;  26  How.  St.  Tr.  530.) 

The  Statutes  of  ScandcUum  MagnatuTn  (13  Edw.  I.  c.  34 ;  2  Rich. 
II.  St.  1,  c.  5  ;  and  12  Rich.  II.  c.  11),  which  made  it  a  crime  to  tell 
or  publish  false  news  or  tales  of  the  great  officers  of  the  realm,  are 
now  all  repealed  by  the  50  &  51  Vict.  c.  59. 

lUvstrations. 

To  attribute  '*  the  sad  state  of  the  country  to  the  influence  of  French  gold  on 
those  who  have  the  conduct  of  affairs,'*  is  a  seditious  libel,  though  no  particular 
minister  is  singled  out ;  but  to  complain  of  "  the  mismanagement  of  the  navy 
through  the  ignorance  and  incapacity  of  those  who  have  the  management  of  it," 
would  (it  is  submitted)  not  be  held  a  libel  in  the  present  day. 

R.  V.  TtUchin  (1704),  5  St.  Tr.  627  ;  14  Howell's  St  Tr.  1095  ;  Holt, 
424  ;  2  Lord  Baym.  1061  ;  1  Salk.  50 ;  6  Mod.  268. 
An  announcement  that  a  collection  had  been  made  for  *'  the  relief  of  the 
widows,  orphans,  and  aged  parents  of  our  beloved  American  fellow-subjects, 
who,  faithful  to  the  character  of  Englishmen,  preferring  death  to  slavery,  were 
for  that  reason  only  inhumanly  murdered  by  the  King's  troops  at  or  near  Lex- 
ington and  Concord  in  the  province  of  Massachusetts  on  the  19th  of  April  last," 
was  held  a  seditious  libel  on  his  Majesty's  Government  and  their  employment 
of  his  troops,  tending  to  foment  discord  and  to  promote  rebellion. 

R,  V.  John  Home  (afterwards  John  Home  Tooke)  (1777),  11  St.  Tr. 
264  ;  20  Howell's  St.  Tr.  651 ;  Cowp.  672. 
Articles  in  the  Examiner  declaring  that  an  improper  and  cruel  method  of 
punishment  was  practised  in  the  King's  army,  and  that  his  soldiers  were  punished 
with  excessive  severity  thereby,  was  declared  by  the  jury,  in  spite  of  the  sum- 
ming up  of  Lord  Ellenborough,  not  to  be  a  seditious  libel  on  the  (Government 
and  the  military  service  of  the  King  tending  to  excite  disaffection  in  the  army 
and  to  deter  others  from  becoming  recruits. 

R  V.  John  Hunt  cfc  John  Leigh  Hunt  (1811),  31  Howell's  St.  Tr.  408  ; 
2  Camp.  583. 
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Sir  Francis  Burdett,  M.P.  for  Westminster,  wrote  and  published  an  addieas  to 
his  constituents,  severely  commenting  on  the  conduct  of  the  military  who  had 
dispersed  the  meeting  assembled  at  St.  Peter's  Field,  near  l^lanchester,  on 
August  16th,  1819.  He  was  found  guilty  of  publishing  a  seditious  libel,  sentenced 
to  three  months'  imprisonment,  and  fined  £1,000. 

R.  V.  Burdett,  (1820)  4  B.  &  Aid.  95, 115,  314. 

See  also  R.  v.  Pym  vel  Prin,  (1664)  Sid.  219  ;  1  Keble,  773, 

R,  V.  Beere,  (1698)  12  Mod.  219  ;  Holt,  422  ;  Garth.  409  ;  2  Salk.  417; 
1  Ld.  Raym.  414. 

R.  V.  Laurence,  (1699)  12  Mod.  311;  Dig.  L.  L.  121. 

R.  V.  Bedford,  (1714)  cited  in  2  Str.  789  ;  Dig.  L.  L.  19,  121. 

R.  V.  Blise,  (1719)  Dig.  L.  L.  122. 

R.  V.  Francklin,  (1731)  9  St  Tr.  255  ;  17  Howell's  St  Tr.  626. 

R.  V.  Owen,  (1752)  18  Howell's  St  Tr.  1203  ;  Dig.  L.  L.  67. 

R.  V.  Gobbett,  (1804)  29  Howell's  St.  Tr.  1. 

R,  V.  Johnson,  (1805)  29  Howell's  St  Tr.  103  ;  7  East,  65  ;  3  Smith,  94 

R,  V.  CoUins,  (1839)  9  C.  &  P.  456. 

R  V.  LoveU,  (1839)  9  C.  &  P.  462. 

R.  V.  John  Mitchell,  (1848)  11  L.  T.  (0.  S.)  112  ;  3  Cox,  C.  C.  94 

Re  Orouje,  (1848)  3  Cox,  C.  C.  123. 

R.  V.  FumU,  (1848)  3  Cox,  C.  C.  291. 

There  are  old  cases  which  appear  to  go  further,  and  to  decide  that 
any  publication  tending  to  beget  an  ill  opinion  of  the  Government  is 
a  criminal  libel.  ''If  persons  should  not  be  called  to  account  for 
possessing  the  people  with  an  ill  opinion  of  the  Government,  no 
Government  can  subsist ;  for  it  is  very  necessary  for  all  Governments 
that  the  people  should  have  a  good  opinion  of  it "  (sic),  (Per  Lord 
Holt,  C.J.,  in  R  V.  Tuchin,  (1704)  5  St.  Tr.  532 ;  14  HoweU's  St. 
Tr.  1127.)  And  Lord  EUenborough,  C.J ,  expressly  following  tlufl 
decision,  told  the  jury  in  R.  v.  Cobbett,  (1804)  29  Howell's  St  Tf. 
49  : — "  It  is  no  new  doctrine  that  if  a  publication  be  calculated  to 
alienate  the  affections  of  the  people,  by  bringing  the  Government 
into  disesteem,  whether  the  expedient  be  by  ridicule  or  obloquy, 
....  it  is  a  crime."  If  this  is  to  be  taken  literally,  all  Opposition 
newspapers  commit  such  crime  every  day.  Such  a  doctrine,  if  strictly 
enforced,  would  destroy  all  liberty  of  the  press,  and  is,  moreover,  in 
conflict  with  more  recent  dicta  : — "  The  people  have  a  right  to  discuss 
any  grievances  that  they  may  have  to  complain  of."  (Per  Little- 
dale,  J.,  in  R,  V.  GoUins,  9  Car.  &  P.  461.)  "A  journalist  may 
canvass  and  censure  the  acts  of  the  Government  and  their  public 
policy — and  indeed  it  is  his  duty  ....  It  might  be  the  province  of 
the  press  to  call  attention  to  the  weakness  or  imbecility  of  a  Govern- 
ment when  it  was  done  for  the  public  good."  (Per  Fitzgerald,  h 
11  Cox,  C.  C.  54,  57.)     It  is  clearly  legitimate  and  constitutional  to 
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endeavour,  by  means  of  arguments  addressed  to  the  people,  to  replace 
one  set  of  ministers  by  another.  And  the  precise  object  of  such  argu- 
ments is  to  bring  the  ministers  now  in  ofBce  into  disesteem,  and  to 
alienate  from  them  the  affections  of  the  people.  Sir  Francis  Burdett 
could  not  possibly  be  convicted  in  the  present  day  for  such  an  elec- 
toral address  as  he  issued  on  August  22nd,  1819.  (See  4  B.  &  Aid. 
116,  7,  a) 

But  I  think  Lord  Holt's  words  must  not  be  taken  strictly  in  their 
modern  signification  :  we  must  construe  them  with  reference  to  the 
times  in  which  he  spoke.  He  clearly  was  not  referring  to  a  quiet 
change  of  ministry  which  in  no  way  shakes  the  throne,  or  loosens  the 
reins  of  order  and  government.  In  1704?  the  present  system  of 
party-government  was  not  in  vogue:  it  was  barely  conceived  by 
William  III.,  and  was  certainly  not  generally  understood  under 
Queen  Anne.  And  even  in  Lord  EUenborough's  time  the  ministry 
were  still  appointed  by  the  King,  and  not  by  the  people.  By  "  the 
Government "  both  judges  meant,  not  so  much  a  particular  set  of 
ministers,  as  the  political  system  settled  by  the  Constitution,  the 
general  order  and  discipline  of  the  realm.  "  To  subvert  the  Govern- 
ment *'  is  the  phrase  employed  in  the  earlier  case  of  R.  v.  Beere,  12 
Mod.  221 ;  Holt,  422  ;  and  to  Lord  Holt's  mind  "  subverting  the 
Government "  meant  bringing  in  the  Pretender ;  to  Lord  Ellen- 
borough's,  the  introduction  of  Jacobinism  and  Red  Republicanism 
firom  France ;  not  the  substitution  of  one  statesman  for  another  as 
First  Lord  of  the  Treasury. 

(iii)  Words  defamatory  of  the  Constitution  and  of  our  Laws 

generally. 

All  malicious  endeavours  by  word,  deed  or  writing,  to 
promote  public  disorder  or  to  induce  riot,  rebellion  or  civil 
war,  are  clearly  seditious,  and  may  be  overt  acts  of  treason. 
But  where  no  such  conscious  endeavour  is  proved,  still,  if 
the  natural  and  necessary  consequence  of  any  word,  deed, 
or  writing,  be  to  subvert  our  laws  and  constitution  and  to 
excite  or  promote  discontent  and  disorder  amongst  the 
people,  a  criminal  intent  will  be  presumed  :  and  the  author 
is  guilty  of  sedition.     (E.  v.  Burdett,  (1820)  4  B.  &  Aid.  J 

95;  R.  V.  Collins,  (1839)  9  C.  &  P.  456.)  Thus  all  publi- 
cations, the  direct  tendency  of  which  is  to  bring  the  consti- 
tution of  the  realm  into  hatred  and  contempt,  and  to  induce 
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the  people  to  disobey  the  laws  and  to  defy  legally  consti- 
tuted authority,  are  seditious  libels,  for  which  the  author 
is  criminally  Uable.     (R.  v.  Sullivan,  11  Cox,  C.  C.  44.) 

But  mere  theoretical  discussions  of  abstract  questions  of 
political  science,  comparisons  of  various  forms  and  systems 
of  government,  and  controversies  as  to  the  details  of  our  own 
constitutional  law,  are  clearly  permissible.     And  so  is  any 
bondjide  effort  for  the  repeal  by  constitutional  methods  of 
any  law  deemed  obnoxious.     The  prosecution  must  satisfy 
the  jury  that  the  publication  is  calculated  to  disturb  the 
tranquillity  of  the  State  and  to  lead  ignorant  persons  to 
endeavour  to  subvert  the  Government  and  to  break  the 
laws  of  the  realm.     {R.  v.  Burns  and  others,  16  Cox,  C.  C. 
355.)     Without  satisfactory  proof  of  such  tendency,  there 
is  no  evidence  of  that  criminal  intention  which  is  essential 
to  constitute  the  offence. 

The  old  cases  R,  v.  Brewster,  (1663)  Dig.  L.  L.  76  ;  jR.  v.  Har^daon, 
(1677)  3  Keb.  841  ;  Ventr.  324.  and  jR.  v.  Bedford,  (1714)  cited  in 
2  Str.  789,  so  far  as  they  run  counter  to  this  proposition,  must  be 
considered  as  overruled.  It  seems  that  Harrison  would  not  have  been 
convicted  but  for  the  stat.  13  Car.  II.  c.  1,  which,  to  my  surprise, 
remains  still  in  part  unrepealed.     See  post,  p.  508. 

The  jury   must  find,  first,  that  the  defendant  in  fact 
spoke   or  published   the  words  complained   of:   secondly, 
that  the  words  are  seditious  and  were  spoken  or  published 
with  the  intent  alleged  in  the  indictment.     The  latter  as 
well  as  the  former  is  entirely  a  question   for   the  jury. 
The  fact  that  the  House  of  Commons  has  resolved  that  the 
same  publication  is  "  a  malicious,  scandalous  and  seditious 
libel,  tending  to  create  jealousies  and  divisions  amongst 
the    liege    subjects  of  her  Majesty,  and   to   alienate  the 
affections  of  the  people  of  this  country  from  the  Constitu- 
tion," ought  not  to  have  the  least  weight  with  the  jury. 
The  defendant  is  not  to  "be  crushed  by  the  name  of  his 
prosecutor."     (Per  Lord   Kenyon,  C.J.,  in  R.  v.  Reeves, 
Peake,  Add.  Ca.  84.) 
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**  In  a  free  country  like  ours/'  says  Lord  Kenyon,  C.  J., 
in   the  same  case,  p.  86,  "the  productions  of  a  poUtical 
author  should  not  be  too  hardly  dealt  with."     The  jury 
should  "recollect  that  they  are  dealing  with  a  class  of 
articles  which,  if  written  in  a  fair  spirit  and  hond  jtde^ 
might  be  productive  of  great  public  good,  and  were  often 
necessary  for  public  protection  ; "  and  they  should  there- 
fore "  deal  with  them  in  a  broad  spirit,  allowing  a  fair  and 
wide   margin,   looking   upon   the  whole,  not   on   isolated 
words."    And  they  should  also  take  into  their  consideration 
the  state  of  the  country  and  of  the  public  mind  at  the  date 
of  the  publication.     (Per  Fitzgerald,  J.,  in  R.  v.  SuUivan^ 
11  Cox,  C.  C.  50,  59.) 

Illuatrationa, 

To  assert  that  a  parliament  would  be  justified  in  making  war  against  any  king 
who  broke  the  Social  Compact,  was  naturally  deemed  seditious  in  the  days  of 
Charles  II.,  as  tending  to  a  renewal  of  the  Civil  War. 
R.  V.  Brewsterj  (1663)  Dig.  L.  L.  76. 

R.  V.  Harrison,  (1677)  3  Keble,  841 ;  Ventr.  324  ;  Dig.  L.  L.  66. 
To  assert  that  '*  the  late  revolution  was  the  destruction  of  the  laws  of  England, 
or  an  unjustifiable  and  unconstitutional  proceeding,  and  that  the  Act  of  Settle- 
ment was  **  illegal  and  unwarrantable/'  and  *'  had  been  attended  with  fatal  and 
pernicious  consequences  to  the  subjects  of  this  realm,"  was  deemed  seditious  in 
the  days  of  Queen  Anne  and  of  Qeoige  II.,  as  tending  to  favour  the  cause  of  the 
Pretender. 

R,  v.  Dr.  Brtmn,  (1707)  11  Mod.  86  ;  Holt,  426. 
R.  V.  Richard  Nutty  (1764)  Dig.  L.  L.  68. 
And  see  R,  v.  Thcmas  Paine,  (1792)  22  HoweU's  St.  Tr.  368. 
The  Reverend  William  Winterbotham  w&s  convicted  for  preaching  a  sermon 
on  November  18th,  1792,  containing  the  following  words,  which  were  deemed 
seditious: — '^  Darkness  has  long  cast   her  veil  over  the  land.    Persecution  and 
tyranny  have  carried  universal  sway.     Magisterial  powers   have   long  been  a 
scourge  to  the  liberties  and  rights  of  the  people.*'    He  was  fined  £100  and 
sentenced  to  two  years'  imprisonment 

R,  V.  Winterbotham,  22  Howell's  St.  Tr.  823,  876. 
R,  V.  Richard  Carlile,  4  C.  &  P.  416. 
To  habitually  republish  in  Ireland  during  a  time  of  political  excitement  and 
threatened  insurrection  extructs  from  American  papers  expressing  sympathy  with 
the  Fenians,  and  inciting  all  Irishmen  to  rebel,  without  one  word  of  editorial 
comment  or  disapproval,  is  an  act  of  sedition. 

R,  V.  Pigott,  (1868)  11  Cox,  C.  C.  44. 
See  Irish  St.  Tr.  1848,  1866,  1867,  1868. 
It  is  a  misdemeanour  for  a  Roman  Catholic  priest  to  address  a  meeting  of  his 
parishioners  and  to  urge  them  not  to  pay  any  rent  till  a  certain  evicted  tenant  is 
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reinstated  in  his  holding ;  such  advice  coming  from  a  person  in  his  position  being^ 
an  incitement  to  the  parishioners  to  conspire  not  to  pay  their  just  debts. 

R.  V.  //.  of  Queen's  County,  10  L.  R  Ir.  294  ;  16  Cox,  C.  C.  149. 

R.  V.  JJ.  of  Cork,  10  L.  R  Ir.  1  ;  15  Cox,  C.  C.  78. 

Ex  parte  Seymour  v.  Michael  Davitt,  12  L.  R.  Ir.  46  ;  15  Cox,  C.  C.  24t. 

An  intention  to  excite  ill-will  between  diiferent  classes  of  her  Majesty's  subjects 

may  be  a  seditious  intention ;  whether  or  not  it  is  so  in  any  particular  case,  ninst 

be  decided  by  the  jury  after  taking  into  consideration  all  the  circumstances  ctf 

the  case.    And  where  in  a  prosecution  for  uttering  seditious  words  with  intent 

to  incite  to  riot,  it  is  proved  that  previously  to  the  happening  of  a  riot  seditiois 

words  were  8])oken,  it  is  a  question  for  the  jury  whether  or  not  such  rioting  was 

directly  or  indirectly  attributable  to  the  seditious  words  proved  to  have  been 

spoken. 

R,  V.  Bums  and  others,  16  Cox,  C.  C.  355. 

(iv)  Words  defamatory  of  either  House  of  Parliament  or  of 

the  Members  thereof 

It  is  a  misdemeanour  to  speak  or  publish  of  individual 
members  of  either  House  of  Parliament,  in  their  capacity 
as  such,  words  which  would  be  libellous  and  actionable  per 
sey  if  written  and  pubhshed  of  any  other  public  character. 

It  is  also  a  misdemeanour  to  speak  or  publish  words 
defamatory  of  either  House  collectively,  with  intent  to 
obstruct  or  invaUdate  their  proceedings,  to  violate  their 
rights  and  privileges,  to  diminish  their  authority  and 
dignity,  or  to  bring  them  into  public  odium  or  contempt 

In  both  cases,  all  such  words  are  also  a  contempt  and 
breach  of  privilege,  punishable  summarily  by  the  House 
itself,  with  fine  and  imprisonment. 

By  an  entirely  obsolete,  but  still  unrepealed,  section,  any  person 
who  shall  maliciously  and  advisedly  declare  and  publish  by  writing, 
printing,  preaching,  or  other  speaking  that  the  Parliament  begun  at 
Westminster  on  November  3rd,  1640  (the  Long  Parliament)  is  not 
yet  dissolved,  or  that  it  still  ought  to  be  in  being,  or  hath  yet  any 
continuance  or  existence,  or  that  both  Houses  of  Parliament  or  either 
House  of  Parliament  have  or  hath  a  legislative  power  without  the 
King,  or  any  other  words  to  the  same  effect,  incurs  the  penalties  of  a 
prcBmunire,     13  Car.  II.  stat  I.  c.  1,  s.  3.     See  also  6  Anne,  c,  7  (aL 

41),  s.  2. 

Illustration. 

Rainer  printed  a  scandalous  libel,  reflecting  both  on  the  House  of  Loids  and 
ou  the.  House  of  Commons,  called  **  Rohin's  Oanie,  or  Seven's  the  Main  ; "  he  ¥» 
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tried  in  the  Court  of  King's  Bench,  fined  j£50,  and  sentenced  to  be  imprisoned  for 
two  years  and  until  he  should  pay  such  fine. 

R,  V.  Rainer,  2  Barnard.  293  ;  Dig.  L.  L.  125. 

On  three  occasions  the  House  of  Commons  has  voted  a  particular 
publication  a  scandalous  and  seditious  libel,  and  a  breach  of  privilege, 
Ac,  and  petitioned  the  Crown  to  direct  the  Attorney-General  to 
prosecute  the  author,  printers  and  publishers  thereof.  But,  strange  to 
say,  on  each  occasion  such  prosecution  has  been  unsuccessful :  the  jury 
in  each  of  the  three  cases  having  acquitted  the  prisoner.  (iZ.  v.  Owen, 
<1752)  18  Howeirs  St.  Tr.  1203,  1228 ;  R,  v.  Stockdale,  (1789)  22 
Howell's  St.  Tr.  238  ;  R.  v.  Reeves,  (1796)  Peake,  Add.  Ca.  84 ;  26 
Howell's  St.  Tr.  530.)  Hence  the  House  of  Commons  now  invariably 
'deals  with  offenders  itself. 

The  House  of  Lords  can  inflict  fine  and  imprisonment 
for  any  length  of  time.  In  former  days  the  pillory  was 
sometimes  added ;  e.g.,  in  the  case  of  Thomas  Morley,  in 
1623,  and  of  William  Carr  in  1667,  who  were  sentenced  to 
stand  in  the  pillory  for  libelling  individual  peers. 

The  House  of  Commons  can  inflict  fine  and  imprison- 
ment, and,  in  the  case  of  a  member,  expulsion.  One  unfor- 
tunate member,  Arthur  Hall,  suffered  all  three  penalties  in 
1581  for  pubUshing  a  book  disparaging  the  authority  of  the 
House  of  Commons,  and  reflecting  upon  certain  individual 
members — see  Hallam,  Const.  Hist.  vol.  i.  c.  v. — the  first 
instance  of  a  Ubel  being  punished  by  the  House.  But  in 
the  case  of  a  commitment  by  the  House  of  Commons,  the 
imprisonment  can  only  last  to  the  close  of  the  existing 
session.  The  prisoner  must  be  liberated  on  prorogation. 
{Stockdale  v.  Hansard,  9  A.  &  E.  114;  GrisselVs  Case 
Aug.  1879.)     It  is  otherwise  with  the  House  of  Lords. 

The  Speaker's  warrant  is  a  perfect  answer  to  any  writ  of  habeas 
corpus,  and  fully  justifies  the  Serjeant-at-arms  and  his  officers  in 
Arresting  the  offender,  and  protects  them  from  any  action  of  assault 
or  false  imprisonment.  (Howard  v.  Gosset,  10  Q.  B.  359  ;  Burdett  v. 
Colman,  14  East,  103.)  It  will  not  be  scanned  too  strictly  by  the 
'Courts  of  law,  nor  set  aside  for  any  defect  of  form.  (JB.  v.  Paty,  2  Ld. 
Raym.  1108;  R.  v.  Hobhouse,  (1819)  2  Chit.  210.)  Thiis,  the  libel 
for  which  the  prisoner  was  committed  need  not  be  set  out  in  such 
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warrant.  {Burdett  v.  Abbot,  14  East,  1 ;  see  1  Moore,  P.  C.  C.  80.) 
Still  less  will  any  court  of  common  law  inquire  into  the  propriety  of 
the  commitment  and  hear  it  argued  that  the  act  complained  of  did 
not  amount  to  a  contempt,  or  that  the  privilege  of  the  House  alleged 
to  have  been  broken  does  not  exist.  (Stockdale  v.  Haiiaard,  9  A.  &  K 
165,  195.)  The  Queen's  Bench  Division  cannot  admit  to  bail  a 
prisoner  committed  for  a  contempt  of  the  House  of  Commons.  (Hon. 
Alex,  Murray's  Case,  1  Wilson,  299.) 

The  House  is  the  best  judge  of  its  own  privileges,  and  of  what  is  a 
contempt  of  them.  But  if  on  the  face  of  a  warrant  it  plainly  and 
expressly  appears  that  the  House  is  exceeding  its  jurisdiction,  it  will 
be  the  duty  of  the  High  Court  to  order  the  release  of  the  prisoner. 
(9  A.  &  K  169 ;  Hawkins,  3  PI.  Cr.  II.  15,  73,  p.  219 ;  R  v.  Evans 
and  another,  8  Dowl.  451.) 

The  House  may  commit  for  any  contempt  of  one  of  its  committees, 
or  of  the  memV)ers  of  any  such  committee  ;  instances  of  such  com- 
mittals occurred  in  1832,  1858,  and  1879. 

So  in  America  the  House  of  Representatives  has  a  general  power  of 
committing  for  contempt,  whether  the  offender  be  a  member  or  a 
stranger.  (Anderson  v.  Dunn,  6  Wheat.  204.)  But,  as  with  the  English 
House  of  Commons,  the  imprisonment  terminates  at  the  adjournment 
or  dissolution  of  Congress. 

But  with  subordinate  legislative  bodies  it  is  different. 
No  power  of  committing  for  contempt  is  inherent  in  them 
{Kielley  v.  Carson,  4  Moore,  P.  C.  C.  63  ;  Fenton  v.  Hamp- 
ton, 11  Moore,  P.  C.  C.  347,  overruling  dicta  of  Lord 
Denman,  C.J.,  in  Stockdale  v.  Hansard,  9  A.  &  E.  114, 
and  of  Parke,  B.,  in  Beaumont  v.  Barrett,  1  Moore,  P.  C.  C. 
76);  although  they  have,  of  course,  power  to  preserve 
order  during  their  deliberations,  which  involves  a  power  to 
remove  from  the  Chamber  any  person  obstructing  their 
proceedings,  or  otherwise  guilty  of  disorderly  conduct  in 
the  presence  of  the  House  itself,  and  if  the  offender  be  a 
member,  to  exclude  him  for  a  time,  or  even  to  expel  him 
altogether.  Such  latter  power  is  necessary  for  self-pre- 
servation ;  and  is  quite  distinct  from  the  judicial  power  of 
sentencing  the  obstructive  to  a  term  of  imprisonment  as  a 
punishment  for  his  misconduct.  (Doyle  v.  Falconer,  L.  R- 
1  P.  C.  328  ;  36  L.  J.  P.  C.  33 ;  15  Wr  R  366 ;  Attorney- 
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General  of  New  South  Wales  v.  Macphersoriy  L.  R.^3  P.  C. 
268 ;  7  Moo.  P.  C.  (N.  S.)  49 ;  39  L.  J.  P.  Crb^~BaHon 
V.  Taylor,  11  App.  Cas.  197  ;  55  L.  J.  P.  C.  1 ;  55  L.  T. 
158.)  Thus  the  House  of  Assembly  of  Newfoundland 
(Kielley  v.  Carson,  4  Moore,  P.  C.  C.  63) ;  the  Legislative 
Council  of  Van  Diemen's  Land  {Fenton  v.  Hampton,  11 
Moore,  P.  C.  C.  347) ;  the  House  of  Keys  in  the  Isle  of 
Man  {Ex  parte  Brown,  5  B.  &  S.  280 ;  33  L.  J.  Q.  B. 
193  ;  12  W.  R  821  ;  10  L.  T.  453) ;  and  the  Legislative 
Assembly  of  the  Island  of  Dominica  {Doyle  v.  Falconer^ 
L.  R  1  P.  C.  328  ;  36  L.  J.  P.  C.  33 ;  15  W.  R  366), 
possess  no  inherent  powers  to  commit  for  contempt. 

But  though  such  a  power  is  not  inherent  in  any  inferior 
legislature,  it  may  be  expressly  granted  by  statute ;  thus 
the  Legislative  Assembly  of  Victoria  possesses  this  privi- 
lege by  virtue  of  the  18  &  19  Vict.  c.  55,  s.  35,  and  the 
Colonial  Act,  20  Vict.  No.  1.  {Dill  v.  Murphy,  1  Moore, 
P.  C.  C.  (N.  S.)  487  ;  Speaker  of  the  Legislative  Assembly 
of  Victoria  v.  Glass,  L.  R  3  P.  C.  560  ;  40  L.  J.  P.  C.  17; 
24  L.  T.  317.)  Also,  it  is  said  that  such  a  power  may  be 
acquired  by  prescription,  acquiescence  and  usage.  (Per 
Lord  EUenborough,  C.J.,  in  Burdett  v.  Abbot,  14  East, 
137,  and  Cockbum,  C.J.,  in  Ex  parte  Brown,  5  B.  &  S. 
293.)  And  it  is  by  virtue  of  such  acquiescence  and  usage 
that  the  Jamaica  House  of  Assembly  has  the  power  of 
committing  a  libeller,  if  indeed  it  has  such  power  at  all. 
{Beaumont  v.  Barrett,  1  Moore,  P.  C.  C.  80,  as  explained 
by  Parke,  B.,  in  4  Moore,  P.  C.  C.  89.) 

(v)  Words  defamxitory  of  Courts  of  Justice  and  of 

Individual  Judges. 

{a)  Superior  Courts. 

It  is  a  misdemeanour  to  speak  or  publish  of  any  judge  of 
a  Superior  Court"  words  which  would  be  libellous  and 
actionable  per  56,  if  written  and  published,  of  any  other 
public  officer. 
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It  is  also  a  misdemeanour  to  speak  or  publish  words 
defamatory  of  any  court  of  justice  or  of  the  administration 
of  the  law  therein,  with  intent  to  obstruct  or  invalidate  its 
proceedings,  to  annoy  its  oflScers,  to  diminish  its  authority 
and  dignity,  and  to  lower  it  in  public  esteem. 

Such  words,  whether  spoken  or  written,  are  punishable 
on  indictment  or  information,  with  fine  or  imprisonment  or 
both.  They  are  also  in  every  such  case  a  contempt  of 
court  punishable  summarily  by  the  Court  itself  with  fine  or 
commitment. 

It  is  immaterial  whether  the  w^ords  be  uttered  in  the 
presence  of  the  Court  or  at  a  time  when  the  Court  is  not 
sitting,  and  at  a  distance  from  it  {Crawford's  Casey  13 
Q.  B.  613;  18  L.  J.  Q.  B.  225;  13  Jur.  955);  nor 
need  they  necessarily  refer  to  the  judges  in  their  official 
capacity. 

But  "  there  is  no  sedition  in  just  criticism  on  the  admin- 
istration of  the  law A  writer  may  freely  criticise 

the  proceedings  of  courts  of  justice  and  of  individual  judges 
— ^nay,  he  is  invited  to  do  so,  and  to  do  so  in  a  free,  and 
fair,  and  liberal  spirit.  But  it  must  be  without  malignity, 
and  not  imputing  corrupt  or  malicious  motives."  (Per 
Fitzgerald,  J.,  in  R.  v.  Sullivan,  11  Cox,  C.  C.  50.)  "It 
certainly  is  lawful,  with  decency  and  candour,  to  discuss 
the  propriety  of  the  verdict  of  a  jury,  or  the  decisions  of  a 
judge,  ....  but  if  the  extracts  set  out  in  the  information 
contain  no  reasoning  or  discussion,  but  only  declamation 
and  invective,  and  were  written,  not  with  a  view  to  eluci- 
date the  truth,  but  to  injure  the  characters  of  individuals, 
and  to  bring  into  hatred  and  contempt  the  administration 
of  justice  in  the  country,"  then  the  defendants  have  trans- 
gressed the  law,  and  ought  to  be  convicted.  (Per  Grose/  J., 
in  R,  V.  White  and  another^  1  Camp.  359,  n.) 

lUustrationa, 

To  assert  that  a  judge  had  been  bribed,  or  that  in  any  particular  case  he  had 
endeavoured  to  serve  his  own  interests,  or  those  of  his  friends  or  of  his  party,  or 
wished  to  curry  favour  at  Court,  or  was  influenced  by  fear  of  the  Government  or 
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of  any  great  man,  or  by  any  other  side- motive  other  than  a  simple  desire  to  arrive 
at  the  truth  and  to  mete  out  justice  impartially,  is  seditious. 

See  B.  V.  Lord  George  Gordon,  22  Howell's  St.  Tr.  177. 
To  call  the  Lord  Chief  Justice  '*a  traitor  and  a  perjured  judge/'  and  to  allege 
tliat  a  recent  judgment  delivered  by  him  was  treason,  is  a  misdemeanour. 

B.  V.  Jeff,  (1630)  15  Vin.  Abr.  89. 

HvUon,  J,  V.  Harrison,  Hutton,  131. 
To  say  that  the  Lord  Chief  Justice  disgraces  his  high  station  and  prevents 
justice  being  done,  is  a  misdemeanour. 

R  V.  Hart  and  White,  (1808)  30  How.  St  Tr.  1168,  1345 ;  10  East,  94 

B.  V.  JVrennurfi,  (1619)  Popham,  136. 

Butt  V.  Conami,  1  Brod.  &  Bing.  548 ;  4  Moore,  195  ;  Gow,  84. 
Hurry  sued  Watson  for  a  malicious  prosecution,  and  recovered  damages  £3,000  : 
the  corporation  of  which  Watson  was  a  member  theraupon  resolved  "  that  Mr. 
"Watson  had  been  actuated  by  motives  of  public  justice  in  prosecuting  Hurry,''  and 
voted  him  ^£2,300  towards  payment  of  his  damages.  The  Court  of  King's  Bench 
granted  an  information  against  the  members  of  the  corporation. 

B.  V.  Watson  and  others,  2  T.  B.  199. 
[That  the  vote  of  money  was  an  improper  employment  of  the  corporate  funds 
IB  very  probable ;  but  so  far  as  the  mere  words  of  the  resolution  are  concerned, 
I  see  no  misdemeanour.  They  appear  to  me  to  be  but  a  temperately-worded 
statement  that  the  corporation  differed  from  the  jury  in  their  opinion  of  Mr. 
Watson's  conduct] 


Contempt  of  Court. 

Besides  such  indictable  offences,  many  other  acts  and 
words  are  contempts  of  court.     Thus,  it  is  contempt  of 
court  to  insult  the  judge,  jury,  or  witnesses,  to  obstruct  any 
officer  of  the  Court  in  the  execution  of  his  duty,  to  express 
contempt  for  the  process  of  the  Court,  to  calumniate  the 
parties  concerned  in  any  cause,  to  prejudice  the  minds  of 
the  pubUc  against  the  suitors  or  others  before  the  cause  is 
finally  heard,  or  in  any  other  way  to  taint  the  source  of 
justice  or  to  divert  or  interrupt  its  ordinary  course.     (See 
the  judgment  of  Blackburn,  J.,  in  Skipworth's  Casey  L.  R. 
9   Q.  B.  232,  241.)     Lord  Hardwicke  says,  in  Roach  v, 
Garvan,  Re  Read  &  HuggonsoUj  2  Atk.   469  ;    2  Dick. 
794  :— 

**  There  are  three  different  sorts  of  contempt : 

'*  One  kind  of  contempt  is,  scandalizing  the  Court  itself. 

"  There  may  be  likewise  a  contempt  of  this  Court  in 
abusing  parties  who  are  concerned  in  causes  here. 

O.L.S*  L  L 
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"  There  may  be  also  a  contempt  of  this  Court,  in  preju- 
dicing mankind  against  persons  before  the  cause  is  heard. 

"  There  cannot  be  anything  of  greater  consequence  than 
to  keep  the  streams  of  justice  clear  and  pure,  that  parties 
may  proceed  with  safety  both  to  themselves  and  their 
characters." 

In  all  such  cases  a  Superior  Court  may  interfere  sum- 
marily to  protect  itself,  and  fine  the  offender  or  conunit 
him  to  prison  proprio  motu ;  and  this,  although  no  indict- 
able offence  has  been  committed.     (Per  Lord  Holt,  C.  J-, 
in  i2.  V.  Rogers,  7  Mod.  29.)     Any  further  or  threatened 
publication  may  be  restrained  by  injunction.     (See  ante, 
p.  383.)    An  application  either  for  such  an  injunction  or  to 
commit  for  contempt  must  be  made  promptly,  and  it  will 
be  refused  if  the  applicant  has  himself  invited  or  com- 
menced public  discussion  of  the  matter  in  the  public  press. 
(Daw  V.  JEley,  L.  R   7  Eq.  49;    38  L.  J.   Ch.  113;  17 
W.  R.  245.)     And  motions  for  committal  which  are  made 
out  of  anger  or  ill-feehng,  or  with  a  view  to  obtaining  costs, 
where  there  is  no  real  ground  for  committing  anyone  to 
prison,  will  be  severely  discouraged,  although  the  conduct 
complained  of  may  be  technically  a  contempt.     {Plating 
Co.  V.  Farquharson,  17  Ch.  D.  49 ;  50  L.  J.  Ch.  406 ;  29 
W.  R  510  ;  44  L.  T.  389 ;  Hunt  v.  Clarke,  58  L.  J.  Q.  B. 
490;  37  W.  R  724;    61   L.  T.   343;    In  re  Martindalt, 
(1894)  3  Ch.  at  p.  202  ;  64  L.  J.  Ch.  9 ;  43  W.  R  53 ;  71 
L.  T.  468 ;  8  R  729.) 

Acts  without  words  may  amount  to  a  contempt  of  court;  «.j, 
where  the  defendant  assaults  an  officer  of  the  Court  when  serving 
its  process,  or  carrying  out  its  orders  {EUioi  v.  HalTnarack^  1  Mer. 
:\02 ;  Ex  parte  Cochraney  In  re  Mead,  L.  R.  20  Eq.  282 ;  44  L.  J. 
Bky.  87 ;  23  W.  R.  726  ;  32  L.  T.  508) ;  or  destroys  the  records  of 
the  Court  {Watt  v.  Ligertwood  and  another,  L.  R.  2  Sc.  App.  361); 
or  destroys  documentary  evidence  which  should  be  brought  before 
it.  Again,  wilful  disobedience  to  any  lawful  order  of  a  Court  or  a  Judge 
is  a  contempt ;  though  if  such  order  be  made  in  the  ordinary  course  of 
civil  procedure,  a  contempt  which  consists  in  mere  disobedience  is 
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not  atrictly  a  criminal  offence.  {In  re  Freston,  (C.  A.)  11  Q.  B.  D. 
645  ;  52  L.  J.  Q.  B.  54.5  ;  31  W.  R.  581,  804  ;  49  L.  T.  290.)  But 
"where  a  person  who  has  been  ordered  to  perform  a  particular  act 
purposely  puts  it  out  of  his  power  to  obey,  with  a  view  of  evadiDg  the 
order  of  the  Court,  such  conduct  is  au  aggravation  of  his  original 
offence  in  disobeying,  and  is  in  itself  a  contempt  of  court.  {AdUim 
V.  Colthurat,  L.  R.  2  Adm.  &  Eccl.  30 ;  36  L.  J.  Ec.  Ca.  14}  But  all 
these  cases,  in  which  the  acts  and  not  the  words  of  the  accused  are 
impugned,  are  beyond  the  scope  of  this  book.  The  following 
remarks  are  therefore  conlined  to  contempts  of  court  which  consist  of 
spoken,  written,  or  printed  words. 

lUustrations. 

SPOKEN  WORDS. 
Using  nbuEive  and  violent  InnguHge  towardfl  any  officer  aerving  the  ptoeesB  of 
any  Court,  ia  a  ooatompt,  puiuBluiblo  hy  committaJ. 

Price  v.  Huteftwon,  L.  E.  9  Eq.  534  ;  18  W.  E.  804. 
S.  V.  Jonet,  (1719)  1  Stra.  185. 
So  if  a  party  on  being  served  with  a  lawful  oidei  of  any  Court  expresees  in 
defiant  and  contemptaons  language  his  intention  to  disr^ud  or  disobey  Bueb 
order. 

.^mm.,  (1711)1  Salk.  84. 

Mt.  Long  TP'tUeiUy'i  date,  S  Rqm.  &  Mylne,  639. 
It  ia  a  contempt  of  court  for  one  committed  for  trial,  or  for  any  of  his  partiuna, 
to  address  public  meetinga,  alleging  that  there  ia  a  conspiracy  against  him,  and 
that  he  will  not  have  a  fair  trial. 

Cailro,  Ondow  d:  WluMetfi  fate,  L.  R.  8  Q.  S.  S19 ;  IS  Cox,  a  0.  368. 
Skipteorth's  Cate,  L.  E.  9  Q.  B.  230  ;  13  Cox,  C.  C.  371. 
Threats  and  insults  addrexsed  either  to  a  party  at  a  witness  pending  a  suit, 
whether  by  word  or  letter,  are  a  contenipt  of  court. 

Smith  V.  Lakeman,  26  L.  J.  Ch.  306 ;   S  Jui.  N.  S.  1802 ;  88  L.  T. 

(O.  S.)  98. 
Shaw  V.  Shaa,  31  L.  J.  Pr.  &  Matr.  36  j  6  L.  T.  477  ;  B  Sw.  4  Tr. 

516. 
JnrsJiruZoci,33L.  J.  Pr.  ftMatr.  SOG;  10  Jur.  K.  S.1188  ;  13W.B. 
278. 
So  are  insulting  words  addressed  to  counsel  engaged  in  the  cause,  or  to  the 
opponent's  solicitor  while  actually  engaged  in  any  duty  devolving  on  him  aa 
BoUcitor  in  the  proceedings. 

Letite  Slvrgton  v.  VougloM,  10  Ir.  L.  B.  IS8,  n. 

In  re  Johnton,  SO  Q.  B.  D.  tiS  ;  67  L.  J.  Q.  B.  1 ;  36  W.  B.  61 ;  68 

L.  T.  160. 
In  re  Glemenit,  46  L.  J.  Ch.  375  ;  36  L.  T.  332. 
A  fortiori,  if  addressed  to  the  judge  or  a  master. 

Lechmen  OharUm's  Com,  2  MyL  &  Or.  316, 
Even  the  prisoner  in  the  dock,  who  is  always  allowed  great  latitude,  if  he  be 
defending  himself,  may  be  fined  for  contempt  of  court,  if  he  persist  in  nung 
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blaspheinous  language  and  in  applying  ofifenBive  epithets  to  the  presiding  jndge  in 
the  coarse  of  his  speech  to  the  jury. 

E.  V.  DavU<m,  4  B.  &  Aid.  329. 
It  is  a  contempt  of  court  for  the  hrother  of  a  prisoner  just  convicted  to  visit  tihe 
foreman  of  the  jury  at  his  residence,  accuse  him  of  having  bullied  the  jury  into 
finding  hie  brother  guilty,  and  challenge  him  to  mortal  combat. 
R,  V.  James  Martin,  5  Cox,  C.  C.  356. 
So,  too,  a  banister  may  be  guilty  of  contempt  of  court  if  he  unnecessaiilj 
insults  one  of  the  jury  in  the  course  of  his  address  to  them. 

In  re  Pater,  5  B.  &  S.  299  ;  33  L.  J.  IL  C.  142  ;  10  Jur.  N.  S.  972  ; 
12  W.  R.  823  ;  10  L.  T.  376. 
The  most  innocent  words,  if  uttered  in  a  peculiar  manner  and  tone,  maj  be  a 
contempt  of  court.    For  an  insult  may  be  conveyed  either  by  language  or  by 
manner. 

Carui  WiU(yrCs  Com,  7  Q,  B.  984,  1015. 
If  a  high  sheriff  proceeds  to  address  the  grand  jury  in  open  Court  at  the  close  of 
the  judge's  charge,  and  persists  in  so  doing,  though  ordered  by  the  judge  to  sit 
down  and  be  quiet,  he  may  be  fined  ;£500  for  contempt. 

In  re  The  High  Sheriff  of  Surrey,  2  F.  &  F.  234,  237. 

WRITTEN  OB  PRINTZD  WOBDS. 

It  is  a  contempt  of  court  and  a  libel,  punishable  by  attachment,  to  publish  a 
pamphlet  asserting  that  judges  have  no  power  to  issue  an  attachment  for  libels 
upon  themselves,  and  denying  that  reflections  upon  individual  judges  are  eon- 
tempts  of  court  at  alL  [Note,  that  at  the  date  when  this  pamphlet  appeared  the 
action  which  gave  occasion  for  it  was  still  pending.] 

R.  V.  Almon,  Wilmot's  Notes  of  Opinions  and  Judgments,  p.  253. 
Any  attempt  to  bribe  a  judge,  or  to  influence  his  probable  decision  on  a  matttr 
before  him  by  any  private  communication,  is  a  contempt  of  court 
Martinet  Gate,  2  Russ.  &  Mylne,  674,  n. 
MacgUTi  Cote,  2  Fowl.  Ex.  Pr.  404. 
But  not  every  silly  or  impudent  letter  addressed  to  a  judge  about  a  matter 
which  he  has  already  decided  will  be  treated  as  a  contempt.  j 

R  V.  FauUcTur,  2  Mont.  &  Ayr.  321,  322 ;  2  C.  M.  &  R.  625  ;  1  Gale, 
210. 

Nor  every  inaccurate  report  of  judicial  proceedings  which  either  party  m^    j 
think  fit  to  publish. 

MaUheiM  v.  Smith,  3  Hare,  331. 

Brook  V.  Evans,  29  L.  J.  Ch.  616 ;  6  Jur.  N.  S.  1026  ;  8  W.  R  68a 
Buenos  Ayres  Qas  Co,  v.  Wilde,  29  W.  R.  43  ;  42  L.  T.  667. 
To  preach  a  sermon  with  special  reference  to  a  pending  trial  is  a  contempt  of 
court  I 

Mackett  v.  Heme  Bay  Commissioners,  24  W.  R.  845  ;  anU,  p.  384 
As  to  exhibiting  models  of  the  person  murdered  and  the  alleged  murderer  in 
the  assise  town  daring  the  assizes,  see 

R.  V.  Gilham,  1  Moo.  &  Mai.  165. 
It  is  a  contempt  for  a  party  to  a  suit  to  publish  before  the  case  has  come  on  for 
hearing  a  copy  of  his  brief^  or  even  an  abstract  of  his  petition  or  Statement  of 
Claim,  or  of  the  affidavits  filed  on  either  side,  or  any  other  ex  parte  statement 
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tending  to  prepossess  the  minds  of  the  puhlic  in  his  favour,  or  to  calumniate  his 
adversary. 

Ca'piain  Perry's  Case,  cited  2  Atk.  469  ;  2  Dick.  794. 
Mrs,  Farley's  Case,  Conn  v.  Canriy  2  Vesey,  senr.  520  ;  3  Hare,  333,  n. 
Coleman  v.  West  Hartlepool  Harbour  and  Railway  Co,,  8  W.  R.  734 ; 
2  L.  T.  76G,  amU,  p.  384. 
The  plaintiffs  in  an  action  delivered  a  Statement  of  Claim,  charging  the  defen- 
dant with  unfair  and  over-reaching  conduct  in  his  husiness.    They  subsequently, 
before  the  hearing  of  the  action,  circulated  copies  of  this  pleading  amongst  some 
of  their  and  his  business  correspondents.    It  was  held  that  the  plaintiffs  had  com- 
mitted a  contempt  of  court ;  they  were  ordered  to  pay  the  costs  of  the  motion  to 
commit ;  and  an  injunction  was  granted  to  restrain  cdl  further  circulation  of  the 
Statement  of  Claim. 

Bowdta  V.  RushU,  46  L.  J.  Ch.  414  ;  36  L.  T.  177. 
A  local  board  of  health  sued  the  defendant  for  breach  of  their  bye-laws. 
Pending  the  action,  an  election  for  members  of  thd  board  came  on.  The  defen- 
dant stood  as  a  candidate,  and  in  that  capacity  issued  an  address  to  all  the  rate- 
payers, attacking  the  former  board,  and  referring  to  their  "  spiteful  proceedings  " 
against  himself  The  circular  also  contained  a  false  statement  as  to  what  the 
judge  had  said  on  an  interlocutory  application.  The  excitement  of  the  election 
was  urged  as  an  excuse  ;  but  the  defendant  was  committed  to  prison  for  ten  days 
and  ordered  to  pay  the  costs  of  the  motion. 

Ilkley  Local  Board  v.  Lister,  11  Times  L.  R.  176. 
But  where,  pending  a  shareholders'  petition,  a  committee  of  shareholders  issued 
to  their  brother  shareholders,  for  the  purpose  of  bringing  to  their  attention  the 
facts  on  which  they  relied,  a  printed  letter  containing  their  accusations  against 
the  directors,  and  some  extracts  from  the  evidence,  it  was  held  that  this  did  not 
amount  to  contempt  of  court. 

In  re  The  London  Flour  Co.,  16  W.  R.  474 ;  17  L.  T.  636. 
But  see  In  re  Sir  John  Moore  Gold  Mining  Go,,  37  L.  T.  242. 
Merely  to  announce,  "  I  have  brought  an  action  against  A.  for  damages  for,"  &c, 
is  not  a  contempt  of  court,  if  such  be  the  fact.    Per  Pollock,  B.,  and  Day,  J.,  in 
CoUins  V.  Prim/rose  Club,  July  30th,  1894  (not  reported). 
Pending  an  action  for  infringing  a  trade  mark  the  plaintiffs  are  at  liberty  to 
warn  the  trade  by  circular  that  they  regard  such  an  article  as  an  infringement ; 
but  to  introduce  discussion  of  the  merits  of  the  action  is  a  contempt. 

Coats  V.  Chadwiek,  (1894)  1  Ch.  347  ;  63  L.  J.  Ch.  328 ;  4S  W.  R.  328  ; 
70  L.  T.  228 ;  8  R  159,  anU,  p.  397. 
While  an  action  for  infringement  of  a  patent  was  pending,  the  plaintiff  made  an 
unsuccessful  motion  for  an  injunction.  The  defendants  sent  an  unfair  and  inaccu- 
rate report  of  this  proceeding  to  certain  newspapers  for  publication,  and  also  pub- 
lished this  report  in  the  form  of  a  circular,  with  the  statement  of  their  own 
counsel  printed  in  heavily-leaded  type.  Chitty,  J.,  held  this  a  contempt  of  court 
The  defendants  gave  an  undertaking  to  abstain  from  all  such  publication  in 
future,  and  were  ordered  to  pay  the  costs  of  the  motion  in  any  event. 

Edlvn  V.  Pneumatic  Tyre  Agency  (2),  10  Reports  of  Patent  Cases,  317. 

An  injunction  having  been  granted  to  restrain  the  defendant,  from  infringing  a 

patent  for  nickel-plating,  they  gave  notice  of  appeal,  and  published  in  a  newspaper 

an  advertisement  inviting  the  trade  to  subscribe  towards  the  expenses  of  the  appeal, 

and  also  anadvertLsement  offering  a  reward  of  ;£100  to  anyone  who  could  produce 
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doctimentaxy  eyidence  that  nickel-platiiig  vas  done  before  1869.     It  wtg 
that  neither  advertlBement  was  a  contempt  of  court. 

Plating  Co,  v.  Farqithantm,  (C.  A.)  17  Ch.  D.  49 ;  50  L.  J.  CL 
29  W.  B.  510 ;  44  L.  T.  389  ;  45  J.   P.  668 ;  overruling  Pod% 
Sackevtrti,  1  P.  Wme.  675. 
But  where  a  co-respondent  in  a  salt  for  divorce,  immediately  after  the  aerriee 
the  citation,  caused  advertisements  to  be  published  denying  the  charges  made 
the  petition,  and  offering  a  reward  for  information  which  would  lead  to 
discovery  and  conviction  of  the  authors  of  them,  it  was  held  that  these  ad 
ments  constituted  a  contempt  of  court 

Brodribb  v.  Brodribb  amd  WqU,  11  P.  D.  66;  55  L.  J.  P.  47;  34  W. 
580 ;  56  L.  T.  672 ;  50  J.  P.  407. 
So  an  advertisement  offering  a  reward  for  certain  specific  evidence  in  a  diTonri 
suit,  published  mold  fids  and  not  solely  in  order  to  obtain  evidence,  is  a  contempl 
of  court 

BtUler  V.  Butler,  13  P.  D.  73 ;  57  L.  J.  P.  42  ;  58  L.  T.  563.  ' 

It  is  a  contempt  of  court  for  the  solicitor  to  a  plaintiff  to  write  letten  1i 
probable  witnesses  with  the  object  of  prejudicing  them  against  the  def endaul^  aal 
of  preventing  their  giving  evidence  for  the  defendant. 
Welby  V.  SUU,  66  L.  T.  523. 
So  it  is  a  contempt  of  court  for  the  solicitor  to  a  defendant  to  publish  in  a 
newspaper  anonymous  letters  full  of  arguments  in  the  defendant's  favooi^  lod 
denying  the  facts  on  which  the  plaintiff  would  rely  at  the  trial. 

Daw  V.  Eley,  L.  K  7  Eq.  49;  38  L.  J.  Ch.  113;  17  W.  B.  245. 
So  the  solicitor  for  the  defeated  party  ¥rill  be  guilty  of  a  contempt,  i(  ens 
when  the  case  is  over,  he  publishes  a  pamphlet  describing  the  judgment  po- 
nounced  as  "  an  elaborate  production,  wholly  beside  the  merits  of  the  case,'  ^ 
other  flippant  and  contumacious  observations. 

Ex  parU  Turner,  3  Mont  D.  &  De  G.  523,  551,  558. 
The  committee  of  a  lunatic  pubHshed  a  pamphlet,  written  by  his  wife,  reflectiDg 
upon  persons  who  were  managing  the  lunatic's  estate  under  the  orders  of  tbe 
Court  of  Chancery,  with  an  address,  by  way  of  dedication,  to  the  Lord  CbanodloEj 
«  flattering  the  judge  to  taint  the  source  of  justice.''    Lord  Erskine,  L.C.,  ooffl- 
mitted  him  to  prison  for  contempt,  and  the  printer  as  welL 
Ex  parte  Jones,  13  Yes.  237. 
Where  the  Court  of  Bankruptcy  has  appointed  a  receiver  to  take  and  hold  poi- 
session  of  a  bankrupt's  property,  it  is  a  contempt  of  court  for  the  holder  of  even 
a  valid  biU  of  sale  to  forcibly  oust  the  receiver. 

Ex parU  Cochrane,  In  re  Mead,  L,K  20 'Eq,  282  ;  44  L.  J.  Bkcy.87; 

23  W.  B.  726  ;  32  L.  T.  508. 
And  see  In  re  Fells,  ExparU  Andrews,  4  Ch.  D.  509  ;  46  L.  J.  BkiJ. 

23  ;  25  W.  R  382;  36  L.  T.  38. 
And  Ex  parte  Drake,  Inre  Ware,  5  Ch.  D.  866 ;  46  L.  J.  Ch.  105 ;  » 
W.  R  641  ;  36  L.  T.  677. 
A  libel  on  the  business  carried  on  by  a  receiver  and  manager  appointed  by  the 
Court  is  a  contempt  of  courts  and  may  be  punished  by  committal  of  the  offender 
Helmore  v.  Smith  (2),  36  Ch.  D.  449  ;  56  L.  J.  Ch.  145  ;  36  W.  B.  157  J 
56  L.  T.  72. 
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Contempt  of  Court  by  Newspapers. 

The  publication  in  any  newspaper  of  words  calculated  to 
prejudice  the  fa  r  trial  of  an  action  is  especially  objection- 
able, as  the  mischief  done  is  so  widespread.     No  doubt 
all  judicial  proceedings,  the  official  acts  of  every  judge  and 
jury,  of  all  litigants  and  witnesses,  are  matters  of  lawful 
comment  as  soon  as  the  proceedings  are  terminated.     But 
no  observations  on  the  case  are  permitted  during  its  pro- 
gress.     Any  comment   pending  action  is  a  contempt  of 
court,  by  whomsoever  made  ;  it  is  especially  so  where  the 
publisher  knows  that  the  comment  is  supplied  by  one  of 
the  litigants  or  his  solicitor.     So,  too,  an  unfair  and  inac- 
curate report  of  any  interlocutory  proceeding  in  the  action, 
published  in  a  newspaper',  may  amount  to  a  contempt  of 
court,  if  it  tends  to  prejudice  the  fair  trial  of  the  action. 

Illustrations. 

Any  article  in  a  newspaper  commenting  on  a  case  still  before  the  Court  is  a 
coiftempt,  if  it  in  any  way  tends  to  pervert  the  course  of  justice,  though  written 
temperately  and  respectfully,  and  in  all  other  respects  such  an  article  as  might 
properly  and  legitimately  be  written  and  published  after  the  trial  is  ended. 
Roach  V.  Garvan,  Re  Read  &  Huggonson,  2  Atk.  469  ;  2  Dick.  794. 
lAtUer  y!  Thomson,  2  Beav.  129. 
Tichbame  v.  Mostyn,  per  Wood,  V.-C,  L.  R.  7  Eq.  67,  n. ;   16  W.  R. 

1074  ;  17  L.  T.  7. 
Tichbome  v.  Tichb&me,  39  L.  J.  Ch.  398  ;  18  W.  R.  621  ;  22  L.  T.  56. 
V&mcm  V.  Vernon,  40  L.  J.  Ch.  118  ;  19  W.  R.  404 ;  23  L.  T.  697. 
Bvjeaoe  Ayres  Gas  Co.  v.  Wilde,  29  W.  R.  43  ;  42  L.  T.  657. 
The  publication  in  a  newspaper  of  a  correct  report  of  proceedings  before  a 
police  magistrate  which  terminated  in  the  committal  of  the  prisoners  is  not  a  con- 
tempt of  court,  though  it  may  tend  to  prejudice  the  mind  of  the  public  against 
the  prisoners.    But  the  publication  in  a  newspaper  of  comments  on  such  pro- 
ceedings, and  on  the  conduct  of  the  prisoners,  is  a  contempt  of  court  if  it  tends  in 
any  way  to  prejudice  the  public  mind  against  them  before  the  trial 
R  V.  Gray,  (1866)  10  Cox,  C.  C.  184. 
R.  V.  O'DogheHy,  (1848)  5  Cox,  C.  C.  348. 
The  editor  of  a  newspaper  was  fined  £100  and  costs  for  publishing  an  article 
como)  enting  on  a  criminal  case  then  pending  in  the  High  Court,  and  intimating 
that  the  prisoner  would  certainly  be  convicted. 

R  V.  Balfour,  Re  Stead,  11  Times  L.  R.  492. 
There  may,  however,  be  comments  on  pending  proceedings  which  do  not  tend 
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to  prejudice  either  party,  or  to  interfere  with  the  fair  trial  of  the  cause.    Such 
comments  are  not  a  contempt  of  court. 

In  re  MartiTidale,  (1894)  3  Ch.  at  p.  202;  64  L.  J.  Ch.  9 ;  43  W.  R.  53: 

71  L.  T.  468  ;  8  R.  729. 
Li  re  Gates  arid  others,  11  Times  L.  R.  204. 
And  though  observations  be  published  in  a  newspaper  which  are  technically  i 
contempt,  yet  where  the  ofifence  is  of  a  slight  and  trifling  nature  and  not  likely  to 
cause  any  substantial  prejudice  to  the  party  in  the  conduct  of  the  action,  or  to  the 
due  administration  of  justice,  no  application  to  commit  ought  to  be  made. 

Hunt  V.  Clarke,  Re  O'MaUey,  58  L.  J.  Q.  B.  490 ;  37  W.  R  724 ;  61 

L.  T.  343. 
Dallas  y.  Ledger,  52  J.  P.  328  ;  4  Times  L.  R.  432. 
Metropolitan  Music  Hall  Co.,  Ld.  v.  Lake,  58  L.  J.  Ch.  513 ;  60  L  T. 
749. 
But  if  any  such  comment  tends  to  excite  prejudice  against  either  party  to  tk 
proceedings  in  the  mind  of  the  judge,  or  of  possible  witnesses  or  jurymen,  or  d 
the  public  generally,  or  if  in  any  other  way  it  tends  to  interfere  substantisIlT 
with  the  fair  trial  of  the  action,  it  is  a  contempt  of  court 
Russell  V.  Russell,  11  Times  L.  R.  38. 
In  re  The  Pall  Mall  Gazette,  ib.  122. 
In  re  Yorkshire  Provident  Assurance  Co.  d;c,,  ih.  143,  167. 
In  re  Robinson,  %b,  345. 
Li  re  Johnson  and  Mitchell,  ib,  376. 
Fielden  v.  Sweeting,  ib.  534. 
Especially  if,  in  addition  to  such  comments,  the  article  contain  a  misstatemoit 
of  a  material  fact 

lOdey  Local  Board  v.  Lister,  11  Times  L.  R.  176. 
Spurrell  v.  De  Rechberg,  ib.  313. 
The  publisher  of  a  newspaper  was  committed  for  printing  an  article  whic^ 
attacked  the  persons  who  had  made  affidavits  in  a  suit  in  Chancery  not  yet  con- 
cluded, imputing  to  them  ignorance  of  facts  and  interested  motivea. 

Felkin  v.  Herbert,  33  L.  J.  Ch.  294  ;  12  W.  B.  241,  332 ;  9  L.  T.  635  j 

10  Jur.  N.  S.  62. 
See  also  Littler  v.  Thomson,  2  Beav.  129. 
In  re  William  Watson,  Shaw's  Cases  (Scotch),  No.  6. 
A  petition  for  winding  up  a  company,  containing  charges  of  fraud  against  the 
directors,  was  published  in  extenso  in  a  newspaper  before  the  hearing  of  the 
petition.    This  was  held  a  contempt  of  court,  and  the  publishers  of  the  paper 
were  ordered  to  pay  the  costs  of  a  motion  to  commit  them. 

In  re  The  Cheltenham  ds  Swansea  Wagon  Co.,  L.  R  8  Eq.  580 ;  38 

L.  J.  Ch.  330  ;  17  W.  R  463  ;  20  L.  T.  169. 
Tichbome  v.  Mostyn,  L.  R  7  Eq.   55,  n.  ;    16  W.  R   1072 ;  17 

L.  T.  5. 
Kitcat  V.  Sharp,  52  L.  J.  Ch.  134  ;  31  W.  R.  227  ;  48  L.  T.  64. 
Boioden  v.  Russell,  46  L.  J.  Ch.  414  ;  36  L.  T.  177. 
W.  brought  an  action  against  a  company.    JLt  a  subsequent  meeting  of  the 
shareholders,  one  of  the  directors  (M.)  referred  to  the  action  in  his  speech,  vd^ 
this  led  the  shareholders  to  ask  questions  about  the  action,  which  M.  answered. 
A  full  report  of  the  proceedings  at  this  meeting,  including  M.'s  remarks,  suhse- 
quently  appeared  in  a  newspaper  of  which  M.  was  the  proprietor.    Held,  that 
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though  Bl's  remarks  were  privileged  when  uttered  at  the  meeting,  their  republi- 
cation in  the  newspaper  was  not  privileged,  and  was  a  contempt  of  court. 
Watt  V.  Maxim- Weston  Electric  Co.,  5  Times  L.  R  170. 
A  shareholder  presented  a  petition  to  wind  up  a  banking  company,  and  proposed 
to  cross-examine  the  directors  in  the  liquidation.  A  newspaper  thereupon  pub- 
lished an  article  referring  to  the  approaching  cross-examination  of  these  directors, 
and  saying,  ^*  If  they  are  compelled  to  make  a  full  statement  of  the  affairs  of  the 
bank,  we  shcdl  have  some  interesting  revelations."  The  Court  found  that  the 
article  had  been  instigated  by  the  petitioning  shareholder ;  and  the  publisher  of 
the  newspaper  was  ordered  to  pay  a  fine  of  £50  and  costs. 

In  Tt  Oroum  Bank,  In  re  OMalUy,  44  Ch.  D.  649 ;  59  L.  J.  Ch.  767  ; 
39  W.  B.  46  ;  63  L.  T.  304. 
Not  every  letter  that  is  published  in  a  newspaper  and  is  a  libel  on  a  judge,  is  a 
contempt  of  court.    It  must  be  one  calculated  to  obstruct  or  interfere  with  the 
course  of  justice  or  the  due  administration  of  the  law. 

In  re  Moseley,  (1893)  A.  C.  138 ;  62  L.  J.  P.  C.  79 ;  68  L.  T.  105. 
A  fortiori,  an  inaccurate  report  of  an  interlocutory  proceeding  published  in  a 
newspaper  is  not  a  contempt  of  court  unless  it  tends  to  prejudice  the  approaching 
trial. 

Duncam,  v.  Sparling^  10  Times  L.  B.  353. 
But  section  3  of  the  Law  of  Libel  Amendment  Act,  1888,  affords  no  protec- 
tion to  any  report  which  is  a  contempt  of  court. 

In  re  The  Pall  Mall  GazeUe,  11  Times  L.  R  122. 
Where  an  action  has  been  brought  against  a  newspaper  for  libel,  merely 
repeating  the  charge  made  m  the  libel  and  asserting  that  the  defendant  will  be 
ready  to  prove  it  true  before  the  jury,  is  not  necessarily  a  contempt  of  court. 
Eohertson  v.  Labouchere,  42  J.  P.  710. 
So  where  the  defendants,  who  were  being  sued  in  respect  of  some  libellous 
paragraphs  which  had  appeared  in  their  newspaper,  republished  substantially  the 
same  charges  in  their  newspaper  after  action  brought,  an  application  by  the 
plaintiff  to  commit  the  defendants  for  contempt  of  court  was  refused. 

Cronmire  v.  The  "  Daily  Bourse,"  Limited,  9  Times  L  R.  101. 
But  where  the  editor  of.  a  newspaper  who  was  being  sued  for  libel,  after  iasue 
joined,  published  an  article  attacking  the  witnesses  whom  he  knew  the  plaintiff 
intended  to  call  at  the  trial,  he  was  ordered  to  pay  the  costs  of  the  motion  as 
between  solicitor  and  client,  and  to  give  an  undertaking  to  abstain  from  all  such 
comments  till  after  the  trial. 

Birmingham  Vinegar  Brewery  Co.  v.  Henry,  10  Times  L.  R.  586. 
A  person  whose  name  appeared  on  a  newspaper  as  the  printer  and  publisher 
of  it  was  held  liable  for  an  article  contained  in  it  which  was  a  contempt  of  courts 
although  he  was  only  a  salaried  foreman  printer,  whose  duties  did  not  require 
that  he  should  read  the  matter  printed,  and  who  had  no  knowledge  of  the  con- 
tents of  the  article  complained  of. 

The  American  Exchange  Co.,  Id.  v.  Oillig,  58  L.  J.  Ch.  706  ;  61  L.  T. 

502. 

The  Press  Association,  which  is  a  limited  company,  disseminated  among  many 

newspapers,  paragraphs  amounting  to  contempt  of  court.    The  Court  held  the 

manager  of  the  Association  responsible,  and  ordered  him  personally  to  pay  the 

costs  of  the  motion  as  between  solicitor  and  client. 

Ex  parte  Green  and  others,  7  Times  L.  R.  411. 
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The  appellant  was  the  manager  of  the  London  office  of  Freeman's  Jbunu^ 
and  as  such  had  published  in  this  country  copies  of  that  jonmal  containing  m 
article  written  and  printed  in  Ireland,  which  was  a  contempt  of  court.  The  appe- 
lant was  held  personally  responsible,  and  an  order  was  made  that  a  writ  of 
attachment  should  issue  against  him  unless  he  should  within  a  fortnight  pif 
a  fine  of  £100.  He  was  also  ordered  to  pay  all  costs  as  between  solicitor  end 
client. 

aSkea  V.  O'Shea  and  Pamell,  16  P.  D.  59  ;  59  L.  J.  P.   47  ;  38  W.  B. 
374  ;  62  L.  T.  713 ;  17  Cox,  C.  C.  107. 

But  when  words  published  in  a  newspaper  or  otherwise 
are  impugned  as  a  contempt  of  court,  there  must,  as  a  role, 
be  an  action  or  other  proceeding  still  pending,  and  pending 
in  the  court  to  which  application  is  made.  "  The  Court 
can  only  punish  for  contempt  of  itself."  (Per  Hawkins,  J., 
in  Ex  parte  Burns,  2  Times  L.  R.  at  p.  352.)  If  the  writer 
honestly  believed  the  proceedings  were  at  an  end  when 
they  were  not,  his  comments,  though  still  strictly  a  con- 
tempt, may  be  excused,  provided  they  were  such  as  would 
have  been  legitimate  had  the  case  been  at  an  end.  But  if 
the  writer  knew  the  proceedings  were  still  pending,  then 
the  fact  that  he  did  not  desire  or  intend  to  prejudice  the 
case  is  immaterial  (except  as  to  the  extent  of  his  punish- 
ment), if  the  Court  be  satisfied  that  such  was  the  obvious 
and  negessary  result  of  his  remarks.  {Daw  v.  Eley,  L.  R 
7  Eq.  at  p.  59.) 

lUv^trations. 

The  Queen's  Bench  Division  cannot  commit  for  a  contempt  of  a  police  coarL 

Ex  parte  BumSy  2  Times  L.  E.  351. 
Nor  for  a  contempt  of  the  Probate  Division. 

Cook  V.  Cook,  2  Times  L.  R.  10. 
In  an  action  of  libel,  the  plaintiff  obtained  an  interim  injunction  at  chamberSi 
The  defendant  appealed  to  a  Divisional  Court,  and  the  injunction  was  dissolvei 
The  editor  of  a  newspaper  read  a  report  of  this  application,  took  it  to  be  the  trial 
of  the  action,  and  honestly  believing  that  the  action  was  at  an  end,  he  proceeded 
to  comment  on  the  action  of  the  parties  and  the  decision  of  the  Court,  in  a  jnaoD^ 
calculated  to  prejudice  the  approaching  trial  On  a  motion  to  commit  the  editoTi 
the  Court,  being  satisfied  of  his  bona  fides,  made  no  order  except  that  each  pQitJ 
should  pay  his  own  costs  of  the  motion.    (Mathew  and  Henn  Collins,  JJ.) 

In  re  Food  and  Sanitation  Journal,  (Feb.  lst»  1894)  (not  reported). 
But  see  In  re  Robinson,  11  Times  L.  R  345. 
The  liquidator  of  a  company  issued  a  circular  to  the  shareholders  with  rdet- 
ence  to  the  affairs  of  the  company,  stating  inter  alia  that  he  had  obtained  leave  to 
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'bring  an  action  against  L.,  the  promoter  of  the  company.  The  respondent  pub- 
liehed  this  circular  in  his  newspaper,  not  knowing  that  any  action  had  been 
actually  commenced.  A  motion  to  commit  the  respondent  for  contempt  was 
refused,  with  costs. 

Metropolitan  Mutic  HaU  Co.,  Ld.  v.  Lake,  58  L.  J.  Ch.  513  ;  60 
L.  T.  749. 
In  an  action  for  libel  against  the  proprietor  of  the  Erct,  the  jury  found  a  verdict 
for  408.  damages,  and  judgment  was  entered  for  the  plaintiff  for  that  amount. 
The  defendant  gave  notice  of  motion  for  a  new  trial ;  and  then  published  in  hia 
paper  an  article  commenting  on  the  verdict  in  a  manner  which  would  admittedly 
liave  been  legitimate  if  the  action  had  been  at  an  end.  Held,  that  the  mere  &ct 
that  a  notice  of  motion  for  a  new  trial  had  been  given  did  not  make  the  article  a 
contempt  of  court 

DaUaa  v.  Ledger,  52  J.  P.  328  ;  4  Times  lu  R.  432. 
On  March  9th,  1895,  the  plaintiffs  sent  out  amonp;8t  the  defendants'  customers 
circulars  commenting  on  the  pending  action.  On  March  22nd,  1895,  the  action 
ivas  settled  on  terms  arranged  between  the  parties.  On  May  10th,  1895,  the 
defendanU  moved  to  commit  the  plaintiffs  for  the  contempt  which  they  had  com 
niitted  while  the  action  was  still  pending.  Chitty,  J.,  dismissed  the  motion  with 
costs,  as  there  was  no  longer  anything  to  be  tried. 

Kelly  db  Co.  v.  Pole  and  othersy  11  Times  L.  R.  405. 

A  publication  referring  to  a  judicial  proceeding  may, 
however,  be  a  contempt  of  court,  although  the  proceedings 
are  at  an  end  before  it  appears ;  so  that  it  cannot  interfere 
with  the  fair  trial  of  the  action.  Thus,  any  report  of,  or 
comment  on,  proceedings  purposely  taken  by  a  judge  in 
camerd,  or  in  his  private  room,  is  a  contempt  of  court,  even 
though  pubUshed  after  the  termination  of  the  action.  (Per 
North,  J.,  in  In  re  Martindale,  (1894)  3  Ch.  at  p.  200.) 
And  so  is  any  report,  the  pubUcation  of  which  the  Court 
has  expressly  forbidden. 

lUibstrationa. 
Mr.  Justice  North  heard  an  application  relating  to  a  ward  of  Court  in  his  private 
room.    A  report  of  what  transpired  there  was  published  in  several  newspapers. 
Meld,  that  such  publication  was  a  contempt  of  court 

In  re  Martindale,  (1894)  3  Ch.  193 ;  64  L.  J.  Ch.  9  ;  43  W.  R  53  ;  71 
L.  T.  468 ;  8  R.  729. 
It  would  have  been  otherwise  if  merely  the  result  of  the  proceedings — the 
decision  of  the  judge — had  been  reported. 

Lanjorence  v.  ATribery,  91  L.  T.  (newspaper)  230. 
It  is  a  contempt  of  court  to  publish  prematurely,  and  without  the  consent  of  a 
liquidator,  a  report  of  the  examination  of  a  witness  taken  privately  under 
section  115  of  the  Companies  Act,  1862. 

The  American  Exchange  Co.,  Ld.  v.  GiUig,  58  L.  J.  Ch.  706 ;  61 
L.  T.  602. 
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As  to  comxneuts  on  proceedings  taken  in  chamberB  in  the  Qaeen's  Bendi 
Division,  see 

Peters  v.  Bradlaugh^  4  Times  L.  R  414. 

A  court  of  general  gaol  delivery  has  undoubtedly  the  power  to  make  an  oidtr 
prohibiting  the  publication  of  its  proceedings  pending  a  trial  which  is  likely  to 
last  for  several  successive  days,  and  to  punish  those  who  disobey  such  order  br 
fine.  Abbott,  C.J.,  made  such  an  order  on  the  trial  of  Thistlewood  and  othess 
ior  treason  in  1820.  He  announced  in  open  Court  that  he  prohibited  tLe 
publication  of  any  of  the  proceedings  until  the  trial  of  all  the  prisoners  should 
be  concluded.  In  spite  of  this  prohibition,  the  Observer  published  a  report  of 
the  trial  of  the  first  two  prisoners  tried.  The  proprietor  of  the  Obsercer 
was  summoned  for  the  contempt,  and  failing  to  appear,  was  fined  ^£500  in  his 
absence. 

fi.  V.  Clement,  4  B.  &  Aid.  218;  11  Price,  68. 

If  the  contempt  is  committed  in  open  court  and  in  presence  of  the 
judge,  he  may  commit  the  ofifender  instanteVy  and  without  any  prior 
notice.  (Qascoyne,  C.J.,  thds  committed  the  Prince  of  Wales  in 
1406.  See  L.  R  2  Sc.  App.  367,  n.)  A  written  warrant  is  not  esseo- 
tial  to  such  a  committal,  though  it  is  usual.  (Per  Wightman,  J.,  in 
Garus  WUaon'a  Case,  7  Q.  B.  1017.) 

But  when  the  oflFender  is  not  present,  and  the  contempt  is  com- 
mitted by  words  spoken  or  published  out  of  Court,  the  Court  still  has 
power,  on  clear  and  satisfactory  evidence,  to  grant  an  attachment  in 
the  first  instance,  and  issue  its  warrant,  so  that  the  offender  shall 
answer  for  his  contempt  in  custody.     {Anon,,  (1711)  1  Salk.  84;  R 
V.  Jones,  (1719)  1  Stra.  185.)     But  such  power  would  only  be  exer- 
cised in  very  flagrant  cases.     The  usual  course  is  for  the  applicant  to 
serve  the  person  alleged  to  have  been  guilty  of  a  contempt  of  coui"t 
with  a  notice  of  motion,  similar  in  form  to  that  set  out  in  Precedent 
No.  81.      The   applicant  usually  files  affidavits   in   support  of  his 
motion,  though  in  special  cases  the  Court  may  proceed  on  its  o^m 
knowledge,   without  any  suggestion.     (In  re  The  High  Sheriff  of 
8v/rrey,  2  F.  &  F.  236 ;  Skipworth's  and  Castro's  Cases,  L.  R.  9  Q.  B 
230  ;  12  Cox,  C.  C.  358.)     If  the  offender  fails  to  appear  and  show 
cause,  a  warrant  may  issue  for  his  apprehension  {Lechmere  Charlton's 
Case,  2  Myl.  &  Cr.  316) ;  or  he  may  be  fined  in  his  absence.     {R  v. 
Clement,  4  B.  &  Aid.  218.)     If  he  appears,  he  in  his  turn  usually 
files   affidavits,   either  disputing  the  facts  alleged  against  him  or 
endeavouring  to  purge  his  contempt.     If  the  Court  is  not  satisfied, 
it  may  commit  him  to  prison  for  a  time  certain,  or  may  impose  a 
fine,  or  may  do  both  ;  and  in  every  case  the  Court  may  further  order 
the  offender  to  pay  the  costs  of  the  proceedings.    {Martin's  Case,  2 
Buss.  &  Myl.  674,  n.)    Where  the  contempt  i$  slight  or  unintentional, 
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and  the  offender  submits  himself  to  the  Court,  aud  has  done  all  in 
bis  power  to  clear  his  contempt,  the  Court  oft^n  makes  no  other  order 
except  that  he  pay  the  costs  of  the  motion.  (See  L.  R.  7  Eq.  58,  n.) 
The  costs  are  of  course  in  the  discretion  of  the  Court ;  and  none  will 
be  granted  where  the  proceedings  are  clearly  vexatious,  and  the  party 
instituting  them  is  himself  to  blame.  {Vernon  v.  Vernony  40  L.  J. 
Ch.  118  ;  19  W.  R  404  ;  23  K  T.  697.) 

The  commitment  must  be  for  a  time  certain.  (R,  v.  James,  5  B.  & 
Aid.  894 ;    Ghreen  v.  Elgie  and  anotheVy  6  Q.  B.  99 ;   In  re  Maria 
Annie  DavieSy  21  Q.  B.  D.  236;   37  W.  R.  57.)     But  the  warrant 
may  be  in  general  terms ;  no  special  grounds  need  be  stated  ;    nor 
need  the  facts  which  are  the  cause  of  the  arrest  be  specified  ;   it  is 
sufficient  to  state  that  the  offender  is  committed  for  contempt  of 
court.    {Howard  v.  Gosset,  10  Q.  B.  411 ;    JEx  parte  Fernandez,  6 
H.  &  N.  717  ;  10  C.  B.  N.  S.  3.)     "  A  rule  of  Court  of  two  lines  "  is 
sufficient  {R.  y.Paty,  2  Lord  Raym.  1108),  and  will  justify  the  officer 
of  the  Court  in  arresting  the  offender,  and  protect  him  from  any 
action  of  false  imprisonment.     It  will  be  presumed  that  the  Court 
was  acting  regularly  and  rightly,  unless,  indeed,  the  contrary  appears 
expressly  on  the  face  of  the  writ.     {R  v.  Evans  and  another,  8 
Dowl.  451.)    And  the  decision  of  the  judge  committing  cannot  be 
reviewed  by  any  other  Court     {Bxi/rdett  v.  Ahhot,  14  East,  1 ;  Stock- 
d<de  V.  Hansard,  per  Littledale,  J.,  9  A  &  K  169 ;  Gams  Wilson's 
Case,  per  Lord  Denman,  C.J.,  7  Q.  B.  1008.)     If  a  fine  is  imposed, 
it  is  usual  to  add  a  sentence  of  imprisonment  till  the  fine  be  paid,  in 
addition  to  any  other  term  of  imprisonment  that  may  have  been 
inflicted.     (L.  R  9  Q.  B.  228,  229,  240.)     If  a  plaintiff  be  guilty  of 
contempt,  he  is  liable,  in  addition  to  fine  or  imprisonment,  to  have 
all  proceedings  in  his  action  stayed,  or  even  the  whole  action  dis- 
missed, and   money  paid   into   Court  returned  to   the  defendant. 
{RepvMic  of  Liberia  v.  Roye,  1  App.  Cas.  139 ;  45  L.  J.  Ch.  297 ;  24 
W.  R  967 ;  34  L.  T.  145.) 

Where  the  period  for  which  the  offender  is  committed  is  expressed  in 
the  margin  of  the  writ,  or  may  be  gathered  from  it  by  necessary  infer- 
ence, the  gaoler  should  discharge  the  prisoner  at  the  end  of  that  period. 
(Mocme  v.  Rose,lu  R  4  Q.  B.  486;  38  L.  J.  Q.  B.  236.)  But  if  the  warrant 
does  not  state  the  period  for  which  he  is  to  be  kept  in  custody,  nor  refer 
to  the  nature  of  the  contempt  committed,  the  gaoler  should  not 
release  him  without  an  order  of  the  Court.  {Greaves  v.  Keene,  4  Ex. 
D.  73 ;  27  W.  R.  416  ;  40  L  T.  216  ;  MeCombe  v.  Gray,  4  L.  R  (Ir.) 
432.)  When  the  period  assigned  comes  to  an  end,  the  offender  may 
Dot  be  detained  in  custody  merely  for  the  costs  of  the  application  to 
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the  Court  to  commit.  {Jdchson  v.  Mawby,  1  Ch.  D.  86 ;  45  Xa.  J. 
Ch.  63  ;  24  W.  R  92 ;  Hudson  v.  Tooth,  2  P.  D.  125  ;  85  L.  T.  820.) 
A  fortiori,  where  condemnation  in  costs  is  the  only  punishment 
inflicted,  the  Court  has  no  power  subsequently  to  commit  to  prison 
for  default  in  payment.  (Mickdthwaite  v.  Fletcher,  27  W.  R.  793  ; 
Weldon  v.  Weldon,  10  P.  D.  72 ;  54  L.  J.  P.  &  D.  26,  60 ;  33  W,  R 
370,  427 ;  62  K  T.  233 ;  49  J.  P.  517.) 

Formerly  there  was  a  sharp  distinction  between  committal  and 
attachment.     Committal  was  the  proper  punishment  for  doing  a  pro- 
hibited act,  and  attachment  for  neglecting  to  do  some  act  ordered  to 
be  done.     But  now  for  most  purposes  the  distinction  is  of    no 
importance.     (Per  Chitty,  J.,  in  Harvey  v.  Harvey,  26  Ch.  D.  at 
p.   654.     See,  however,  the  valuable  report  of  Mr.   Lavie,   in   the 
notes  to  (1898)  1  Ch.  pp.  259—264.)    A  writ  of  attachment  still 
issues  to  the  sherifif,  while  an  order  for  committal  is  placed  in  the 
hands  of  the  tipstaff  of  the  Court.     "  A  person  committed  by  the 
Court  is  unable  to  be  bailed  out,  whereas  under  a  writ  of  attachment 
the  sheriff  may  accept  bail."    (Per  Jessel,  M.R,  in  Buiet  v.  Bridge, 
43  L.  T.  432  ;  29  W.  R.  117.)    Under  the  former  practice  it  was  not 
necessary  to  serve  notice  of  motion  for  attachment.     But  since  the 
Judicature  Acts  the  old  practice  has  been  altered.     Neither  attach- 
ment nor  committal  can  now  be  obtained  by  a  litigant  without  notice 
of  motion,  which  should  as  a  rule  be  personally  served,  though  this  is 
not  indispensable.     {Browning  v.  Sabin,  5  Ch.  D.  51 1 ;  46  L.  J.  CIi. 
728;    HowaHh  v.  Howarth,  H  P.  D.  95;   55  L.  J.  P.  49;   In  re 
Morris,  44  Ch.  D.  151 ;  59  L.  J.  CL  407 ;  In  re  Evans,  (1893)  1  Ch. 
262 ;  62  L.  J.  Ch.  413.)     And  if  such  notice  of  motion  ask  for  a 
writ  of  attachment  where  committal  is  the  proper  remedy,  the  judge 
will  amend  it.     (Callow  v.  Toung,  56  L.  T.  147 — Chitty,  J.) 

The  officer  charged  with  the  execution  of  a  writ  of  attachment  may 
break  open  the  outer  door  of  the  defendant's  house  in  order  to  arrest 
him  {Harvey  v.  Harvey,  26  Ch.  D.  644  ;  32  W.  R.  76 ;  51  L.  T.  508 ; 
48  J.  P.  468) — an  attachment  for  such  contempt  of  court  as  is  dealt 
with  in  this  chapter  being  a  criminal  and  not  a  civil  process.  (In  re 
Freston,  (C.  A)  11  Q.  B.  D.  545 ;  52  L.  J.  Q.  B.  545  ;  31  W.  R  581, 
804  ;  49  L.  T.  290;  In  re  Dudley,  (C.  A.)  12  Q.  B.  D.  44 ;  53  L.  J. 
Q.  B.  16;  32  W.  R.  264;  49  L.  T.  737  ;  In  re  Strong,  (C.  A.)  32  Ch.  D. 
342;  55  K  J.  Ch.  553 ;  34  W.  R  614 ;  55  L.  T.  a)  A  motion  to  commit 
for  contempt  of  court  any  person  who  has  published  comments  cal- 
culated to  prejudice  the  fair  trial  of  an  action  is  a  '*  criminal  cause  or 
matter,"  and  no  appeal  from  an  order  made  on  such  a  motion  can  be 
brought  to  the  Court  of  Appeal.     {O'Shea  v.  O'Shea  and  Pamell,  15 
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P.  D.  59 ;  59  L.  J.  P.  47 ;  38  W.  R  374  ;  62  L.  T.  713  ;  17  Cox,  C.  C. 
107.) 

The  words  "Superior  Court"  include  the  House  of 
Lords,  the  Judicial  Committee  of  the  Privy  Council,  the 
Court  of  Appeal,  the  High  Court  of  Justice,  and  any 
Divisional  Court  thereof,  and  any  judge  of  any  Division 
sitting  in  Court  alone  (Jud.  Act,  1873,  s.  39).  Also  the 
Central  Criminal  Court,  and  all  Courts  held  under  any 
Commission  of  Oyer  and  Terminer,  Assize,  Gaol  Delivery,- 
or  Nisi  Prius.  {Ex  parte  Fernandez,  6  H.  &  N.  717  ; 
10  C.  B.  N.  S.  3 ;  30  I..  J.  C.  P.  321  ;  7  Jur.  N.  S.  529, 
571 ;  9  W.  R  832;  4  L.  T.  296,  324;  In  re  McAleece, 
Ir.  R.  7  C.  L.  146.)  And  the  Superior  Courts  of  Law  and 
Equity  in  Dublin,  and  the  Court  of  Session  in  Scotland. 

But  whether  a  judge  sitting  at  chambers  is  "  a  Superior  Court," 
and  has  such  power  to  commit  for  contempt,  may  well  be  doubted. 
Wilmot,  C.J.,  was  clearly  of  opinion  that  a  judge  at  chambers  had 
such  a  power,  as  appears  by  the  very  learned  judgment  which  he 
intended  to  deliver  in  R,  v.  AlTnon  (Wilmot's  Opin.  and  Judgments, 
253),  but  it  was  not  delivered  in  fact,  the  case  having  dropped  on  the 
resignation  of  the  then  Attorney-General,  Sir  Fletcher  Norton.  But 
there  is  no  instance  reported  of  a  judge  at  chambers  himself  iuflicting 
fine  or  imprisonment.  He  invariably  reports  any  insult  oflFered  to  him 
at  chambers  to  the  full  Court,  and  leaves  it  to  the  Court  to  punish 
the  offender.  And  in  R.  v.  Faulkner  (2  Mont  &  Ayr.  338 ;  2  C.  M. 
&  R.  633 ;  1  Gale,  216),  Lord  Abinger,  C.B.,  states  most  distinctly 
that  a  judge  at  chambers  has  tio  power  to  commit  for  contempt.  Sect. 
39  of  the  Jud.  Act,  1873,  seems  in  no  way  to  enlarge  the  powei*s  of  a 
judge  at  chambers;  and  its  concluding  sentence  certainly  implies 
that  a  judge  at  chambers  is  not  "  a  Court,"  and  in  so  far  confirms 
Lord  Abiuger's  opinion.  In  the  analogous  case  of  the  Court  of 
Review,  it  has  been  decided  that  a  single  judge  has  no  power  to 
commit  for  contempt,  except  when  sittiug  as  the  Court  {Ex  parte 
Van  Sandau,  1  Phillips,  445 ;  Van  Sandau  v.  Turner,  6  Q.  B.  773; 
compare,  also,  In  re  Ramsay,  L.  R.  3  P.  C.  427 ;  7  Moo.  R  C.  C. 
N.  S.  263 ;  Rainy  v.  Justices  of  Sierra  Leone,  8  Moo.  P.  C.  C.  47  ; 
Macartney  v.  Corry,  7  Ir.  R  C.  L.  242.)  Hence,  the  better  opinion 
appears  to  be  that  a  judge  at  chambers  cannot  safely  commit  sum- 
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marily  for  a  contempt  of  himself ;  although,  of  course,  he  constantlj 
issues  at  chambers  writs  of  attachment  after  notice  to  the  party  in 
default  under  Order  XLIV.  (See  Salm-Kyrburg  v.  PosTianski,  13 
Q.  B.  D.  218 ;  53  L.  J.  Q.  B.  428  ;  32  W.  R  752  ;  AmateU  v.  Lesaer, 
16  Q.  B.  D.  187 ;  55  L.  J.  Q.  B.  114 ;  34  W.  R  230  ;  53  L.  T.  759  ; 
In  re  Johnson,  20  Q.  B.  D.  6S  ;  57  L.  J.  Q.  B.  1 ;  36  W.  R  51  ;  58 
L.  T.  160 ;  Davi8  v.  Galmoye,  (C.  A.)  39  Ch.  D.  322 ;  58  L.  J.  Ch.  120 ; 
37  W.  R  227 ;  S.  C.  (North,  J.)  40  Ch.  D.  355 ;  58  L.  J.  Ch.  338;  37 
W.  R  399 ;  60  L.  T.  130.) 

No  official  or  special  referee  (Jud.  Act,  Order  XXXVI.  r.  51),  and 
no  arbitrator  (3  &  4  Will.  IV.  c.  42,  s.  40),  can  commit  for  contempt. 
But  a  master  in  lunacy  has  power  to  order  a  writ  of  attachment  to 
ivssue  against  an  alleged  lunatic  in  order  to  compel  him  to  attend  an 

inquisition  which  is  being  held  as  to  his  sanity.   {In  re  B ,  (1892) 

1  Ch.  459 ;  61  L.  J.  Ch.  446  ;  40  W.  R.  369  ;  66  L.  T.  38.) 

The  Colonial  Courts  of  Record  are  also  Superior  Courts, 
and  possess  the  power  of  instantly  committing  for  contempt 
in  all  the  above  cases  ;  and  no  appeal  lies  from  such  a  com- 
mitment to  the  Privy  Council.     {Crawford's  Case,  13  Q.  B. 
613 ;  18  L.  J.  Q.  B.  225 ;  13  Jur.  955  ;  In  re  McDermott, 
L.  R.  1  P.  C.  260,  2  P.  C.  341 ;  38  L.  J.  P.  C.  1 ;  20  L.  T. 
47 ;  Hughes  v.  Porrcd  and  others,  4  Moore,  P.  C.  C.  41.) 
But  if  it  appear  on  the  face  of  the  writ  that  the  Court  had 
exceeded  its  jurisdiction  {In  re  Ramsey y  L.  R.  3  P.  C.  427  ; 
7  Moore,  P.  C.  C.  N.  S.  263 ;  Rainy  v.  The  Justices  of 
Sierra  Leone,  8  Moore,  P.  C.  C.  47),  or  if  the  offender  had 
no  opportunity  given  him  of  defending  or  explaining  his 
conduct   {In  re  Pollard,  L.    R.  2  P.  C.   106  ;  5  Moore, 
P.  C.  C.  N.  S.  Ill),  or  if  the  punishment  awarded  for  the 
contempt  was  not  appropriate  to  the  offence  {In  re  Wallace^ 
L.  R.  1  P.  C.  283  ;  36  L.  J.  P.  C.  9 ;  15  W.  R.  533 ;  14 
L.  T.  286 ;  InreDownie  &  Arrindell,  3  Moore,  P.  C.  C.  414), 
the  order  of  commitment  will  be  set  aside,  and  the  fine 
ordered  to  be  remitted  by  the  Judicial  Committee  of  the 
Privy  Council  on  appeal.     But  if  it  suflSciently  appears 
chat  the  prisoner  was  committed  for  contempt,  and  that 
the  Court  had  power  to  commit  for  such  contempt,  the 
offender  cannot  be  heard  to  say  that  such  contempt  was 
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not  in  fact  committed.  "  Every  Court  in  such  a  case  has 
to  form  its  own  judgment."  (Per  Lord  Denman,  C.J.,  in 
Cctrus  Wilson's  Case^  7  Q.  B.  1015.)  But  the  governor  of 
the  colony,  as  representing  the  Queen,  has  power  to  remit 
tlie  sentence  and  pardon  the  offender.  {In  re  Moseley, 
(1893)  A.  C.  138 ;  62  L.  J.  P.  C.  79 ;  68  L.  T.  105  ;  57 
J.  P.  277.) 

When  a  competent  Court,  acting  clearly  within  its  juris- 
diction, states  certain  matters  of  factj  affidavits  are  not 
admissible  to  contradict  such  findings.  So  if  the  Colonial 
Court  administers  a  different  system  of  law  from  ours, 
affidavits  cannot  be  received  in  England  to  show  that  the 
Colonial  Court  was  acting  contrary  to  its  own  law.  The 
English  Courts  must  "  give  full  credit  to  that  Court  for 
knowing  and  administering  their  own  law."  (Per  Lord 
Denman,  C.J.,  in  Cams  Wilson's  CasCy  7  Q.  B.  1014.) 

(6)  Inferior  Courts. 

The  judge  of  an  Inferior  Court  is  in  no  better  position 
than  any  other  public  character,  so  far  as  words  written 
and  published  are  concerned.  It  is  a  misdemeanour  to 
write  and  pubUsh  concerning  him  in  the  execution  of  his 
office  any  words  which  would  be  libellous  and  actionable 
per  se  if  written  and  published  of  any  other  public  officer. 

It  is  not  indictable  to  speak  disrespectful  and  abusive 
words  of  the  judge  of  an  Inferior  Court  behind  his  back,  or 
even  to  his  face,  provided  he  be  out  of  court. 

But  it  is  indictable  to  speak  aloud  in  open  court,  when 
the  judge  is  present  in  the  discharge  of  his  duty,  words 
reflecting  upon  him  in  his  official  capacity. 

Illustrations, 
It  is  indictable — 
to  giye  the  lie  to  the  steward  of  a  manor  holding  a  court  leet, 

Earl  of  Lincoln  v.  Fisher,  Cro.  Eliz.  681  ;  Ow.  113 ;  Moore,  470  ; 
to  put  on  your  hat  in  the  presence  of  the  lord  of  a  court  leet  and  refuse  to 
take  it  off,  saying,  *^  I  care  not  what  you  can  do." 

BcUhwrst  V.  Coxe,  1  Keb.  461,  465  ;  Sir  T.  RayuL  68  ;  j 

O.L.S.  M  M 
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to  rise  up  in  court  and  say  to  the  juntices  in  sessioo,  "Thongh  I  cannot  btTe 

justice  here,  I  will  have  it  eljse where/' 

R.  V.  Mayo,  1  Keb.  508  ;  1  Sid.  144  (although  Twisden^  J.,  mercifiillj 

endeavoured  to  construe  the  words  to  mean  merely,  **  I  propose  to 

appeal  from  your  decision  ")  ; 

to  say  to  a  justice  of  the  peace  in  the  execution  of  his  ofSice,  '^  You  are  a  rogue 

and  a  liar,*' 

R.  V.  Revel,  1  Str.  420  ; 

to  call  the  Mayor  of  Yarmouth  in  his  Court,  in  the  hearing  of  the  saitorB^  a 

pu])py  and  a  fool, 

Ex  parte  The  Mayor  of  Yarmouth,  1  Cox,  C.  C.  122. 

But  it  is  not  indictable — 

to  call  a  justice  of  the  peace,  ^  a  logger-headed,  a  slouch-headed,  bnrsen-bellied 

hound," 

i?.  V.  Farre,  1  Keb.  629  ; 

nor  to  say  that  a  justice  is  a  fool,  or  an  ass,  or  a  coxcomb,  or  a  blockhead,  or  a 

bufSehead.     Per  Holt,  C.J.,  in 

R,  V.  Wrightwn,  2  Salk.  698  ;  11  Mod.  166 ;  2  Roll.  Bep.  78 ;  4  Inst 

181; 

nor  to  Bay  of  an  alderman  of  Hull,  that  ^  Whenever  he  comes  to  pnt  on  his 

gown,  Satan  enters  into  him,'' 

R,  V.  Baker,  1  Mod.  35 ; 

nor  to  say  of  a  justice  of  the  peace  in  his  absence  that  he  is  a  scoundrel  and  a 

liar.    Per  Lord  Ellenborough,  in 

R,  V.  Weltje,  2  Ounp.  142 ; 

nor  to  accuse  a  justice  of  partiality  or  corruption,  unless  the  words  were  nttered 

at  a  time  when  the  magistrate  was  Li  the  actual  execution  of  his  office, 

Ex  parte  The  Duke  of  Marlborough,  5  Q.  B.  956  ;  1  Dav.  &  Mer.  790 ; 

nor  to  tell  a  borough  magistrate,  out  of  court  but  to  his  face,  that  he  is  a  liar, 

and  unfit  to.  be  a  magistrate,  and  that  he  will  hear  the  same  every  time  he  comes 

into  town ;  unless,  indeed,  the  words  can  be  construed  as  tending  to  provoke  a 

breach  of  the  peace. 

Ex  parte  Chapman,  4  A.  &  E.  773. 

See  also  Anon.,  (1650)  Style,  251. 

Simmons  v.  Sweete,  Cro.  Eliz.  78. 

Bagg's  Case,  11  Rep.  93,  95  ;  1  Boll.  Bep.  79, 173,  224. 

R»  V.  Burford,  1  Ventris,  16. 

R.  V.  Leafe,  Andrews,  226. 

R.  V.  Penny,  1  Ld.  Baymond,  153. 

R,  V.  Langley,  2  Ld.  Baymond,  1029 ;  2  Salk.  697  ;   6  Mod.  125 ; 

Holt,  654. 

R,  V.  Rogers,  2  Ld.  Baymond,  777  ;  7  Mod.  28. 

R,  V.  Nun,  10  Mod.  186. 

R.  V.  Granfdd,  12  Mod.  98. 

R,  V.  Pocock,  2  Str.  1157. 

R.  V.  Bum,  7  A.  &  E.  190. 

These  cases  overrule  R.  v.  Da/rby,  3  Mod.  139  ;  Comb.  66  ;  Caith.  14. 

Thus,  the  same  act  which  would  be  indictable  if  com- 
mitted with  respect  to  a  Superior  Court  may  not  be  indict- 
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able  if  only  an  Inferior  Court  is  concerned.  And  the 
power  of  an  Inferior  Court  to  deal  itself  with  such  con- 
tempts is  again  still  further  restricted.  For,  as  we  have 
seen,  the  Superior  Courts  could  commit  to  prison  in  many 
cases  where  the  offence  is  not  indictable ;  while  an  Inferior 
Court  cannot  commit  in  every  case  which  is  indictable, 
and  certainly  in  none  which  is  not.  {R.  v.  Bevdj  1  Str. 
420.)  Nor  can  the  High  Court  of  Justice  commit  for  a 
libel  which  is  a  contempt  of  an  Inferior  Court.  {Ex  parte 
Bumsy  2  Times  L.  R.  352 ;  Cook  v.  Cook,  ib.  10.) 

An  Inferior  Court  of  record  can  only  commit  for  con- 
tempts committed  in  open  court,  in  facie  curies.  {R.  v. 
Lefr(yy,  L.  R  8  Q.  B.  134  ;  42  L.  J.  Q.  B.  121 ;  21  W.  R 
332;  28  L.  T.  132.)  The  judge  or  coroner  must  at  the 
moment  be  actually  discharging  his  duty ;  and  the  words 
employed  6r  act  done  must  either  be  pointedly  and  per- 
sonally disrespectful  to  the  judge  or  coroner  himself,  or  else 
amount  to  a  serious  obstruction  of  the  course  of  justice. 
The  power  to  punish  for  such  a  contempt  is  an  inherent 
part  of  the  jurisdiction  of  every  court  of  record.  But  the 
High  Court  has  authority  to  intervene,  and  prevent  any 
usurpation  of  jurisdiction  by  an  Inferior  Court,  and  will 
protect  the  person  punished  when  there  is  no  reasonable 
ground  for  treating  his  conduct  as  a  contempt.  {In  re 
Pater,  5  B.  &  S.  299 ;  33  L.  J.  M.  C.  142 ;  10  Jur.  N.  S. 
972;  12  W.  R  823 ;  10  L.  T.  376.) 

Before  actually  committing,  the  judge  or  coroner  should  always 
give  the  oflfender  an  opportunity  of  explaining  his  conduct,  and 
showing  cause  why  he  should  not  be  committed.  If  the  judge  or 
coroner  does  commit,  he  must — in  the  absence  of  any  special  custom 
or  defined  practice  to  the  contrary — issue  a  warrant  in  writing,  and 
duly  signed  ;  he  may  not  commit  by  word  of  mouth,  as  a  judge  of  a 
Superior  Court  may  sometimes  do.  (Mayhew  v.  Locke,  7  Taunt.  63.) 
Such  a  warrant  will  justify  any  officer  of  the  Inferior  Court  in  arrest- 
ing the  offender,  and  protect  him  from  any  action  of  assault  or  false 
imprisonment.  {Let^  v.  Moylan,  10  C.  B.  189  ;  19  L.  J.  C.  P.  308 ; 
1  L  M.  &  P.  307.)     It  must  state  clearly  the  cause  for  which  the 
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prisoner  was  committed  and  all  facts  necessary  to  give  jurisdiction  to 
commit.  Affidavits  are  inadmissible  to  contradict  any  statement  of 
fact  contained  in  the  warrant  {In  re  John  Bea  (2),  4  L.  R  Ir.  345  ; 
14  CoX;  C.  C.  256) ;  though  they  are  admissible  to  show  want  of 
jurisdiction  {R,  v.  Bolton,  1  Q.  B.  73).  But  where  it  sufficiently 
appears  that  the  prisoner  was  committed  for  contempt,  and  the  Court 
had  power  on  the  facts  as  stated  by  them  to  commit  for  such  con- 
tempt, their  decision  cannot  be  reviewed  by  any  Court  (Carwf 
Wil8on*8  Case,  7  Q.  B.  984, 1014 ;  Oamett  v.  Ferranid,  6  B.  &  Cr. 
625;  R.  V.  Bolton,  1  Q.  B.  73.)  They  alone  can  judge  of  the  insult 
offered  to  them. 

lUvstrationa, 

If  a  coroner  for  any  reason  (and  the  sufficiency  of  such  reason  is  a  matter 
entirely  for  the  coroner  in  the  exercise  of  his  discretion)  order  a  particular  person 
to  quit  the  room  where  he  is  about  to  hold  an  inquest,  and  such  person  wholly 
refuse  to  go,  and  defiantly  continues  in  the  room  to  the  hindrance  of  the  inquest, 
the  coroner  may  lawfully  order  him  to  be  expelled. 
GwmeU  v.  Ferrand,  6  B.  &  C.  611. 

The  solicitor  for  a  plaintifT  in  a  County  Court  wrote  a  letter  to  the  local  news- 
paper, accusing  the  judge  of  the  County  Court  of  *^  arbitrary  and  tyrannical  abuse 
of  power,"  and  calling  one  statement  he  had  made  *'  a  monstrosity  "  and  ^*  an  nn- 
truth."  Heldy  that  the  judge  had  no  power  to  proceed  against  the  solicitor  for 
contempt  of  court ;  although  the  action  was  still  pending. 

R  V.  Lefroy,  Ex  parte  JoUiffe,  L.  R.  8  Q.  B.  134  ;  42  L.  J.  Q.  B.  121 ; 
21  W.  R.  332  ;  28  L.  T.  132. 

A  County  Court  judge  has  no  jurisdiction  to  commit  for  contempt  a  person  who 
has  acted  as  a  solicitor  in  an  action  in  the  County  Court  without  being  qualified. 
R.  V.  Judge  of  the  Br<nnj>t(m  County  Gourt,  (1893)  2  Q.  B.  195 ;  62 
L.  J.  Q.  B.  604 ;  41  W.  R.  648  ;  68  L.  T.  829  ;  5  R.  462. 

Charles  Carus  Wilson,  an  English  attorney,  went  to  reside  in  Jersey,  and  there 
brought  an  action  against  Peter  Le  Sieur  in  the  Royal  Court  of  Jersey,  which  was 
composed  of  a  bailiff  and  two  jurats,  or  lieutenant-bailiffs.  On  September  23nl, 
1844,  the  Court  was  about  to  deliver  an  interlocutory  judgment  in  the  cause 
against  Wilson,  when  he  interposed,  and,  in  an  imbecoming  manner,  protested 
against  the  competency  of  the  Court,  his  own  counsel  being  present  and  sil^t 
Wilson  had  previously  been  repeatedly  warned  that  his  conduct  was  disrespectful 
The  Court  thereupon,  after  giving  Wilson  full  opportunity  to  explain  or  apologise 
for  his  conduct,  sentenced  him  to  pay  a  fine  of  ji^lO  and  apologise  to  the  Coiizt, 
and  in  default  to  be  imprisoned  till  obedience.  This  sentence  was  duly  recorded 
in  the  judgment  book,  and  read  aloud  to  Wilson  and  his  counsel  then  and  there ; 
but  Wilson  whoUy  refused  either  to  pay  or  to  apologise,  and  was  accordingly  at 
once  arrested  by  the  viscount  of  the  island,  whose  duty  it  was  to  carry  into  effect 
the  sentences  of  the  Royal  Court,  and  lodged  in  Her  Majesty's  gaoL  A  writ  of 
habeas  corpus  was  obtained,  on  the  ground  that  there  was  no  written  warrant  for 
his  arrest  or  detainer.  The  return  to  the  writ  set  out  all  the  facts,  and  also  atalad 
that  by  the  law  and  practice  of  the  Island  of  Jersey  no  written  warrant  was 
necessary  or  usual,  but  the  sentence  duly  recorded  was  of  itself  a  soffideDt 
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authority,  juBldfying  and  compelling  the  risoount  to  arrest,  and  the  gaoler  to 
detain,  the  offender.  Held^  by  Lord  Denman,  C.J.,  Patteaon,  Williams,  and 
Wightman,  JJ.,  that  affidavits  could  not  be  received  on  behalf  of  Wilson  to  show 
that  such  was  not  the  law  or  practice  of  Jersey,  or  that  in  other  respects  the 
Royal  Court  had  acted  inconsistently  with  its  own  law ;  that  no  written  warrant 
was  necessary  ;  that  the  contempt  was  a  matter  which  the  Royal  Court  had  to 
decide  for  itself  ;  that  its  decision,  being  the  decision  of  a  competent  Court,  could 
not  be  reviewed  by  the  Queen's  Bench ;  and  Wilson  was  accordingly,  on 
April  22nd,  1846,  remanded  to  Her  Majesty's  prison  in  Jersey. 
Ca/ru$  WiUon'i  Case,  7  Q.  B.  984. 

An  Inferior  Court  not  of  record  has  no  power  to  fine  or 
commit  for  contempt.  But  it  has  another  remedy :  the 
offender  may  be  required  to  find  sureties  for  his  good 
behaviour, 

(i)  If  he  use  any  disrespectful  or  unmannerly  expres- 
sions in  the  face  of  the  Court.     (1  Lev.  107 ;  1 
Keb.  558.) 
(li)  If,  out  of  court,  he  uses  words  disparaging  the  judge 

or  magistrate  in  relation  to  his  office, 
(iii)  If,  out  of  court,  he  obstruct  or  insult  an  officer  of 
the  court  in  the  execution  of  his  duty.     (Hawk. 
P.  C.  c.  61,  ss.  2,  3.) 
(iv)  And  generally,  if  he  use  any  words  which  directly 

tend  to  a  breach  of  the  peace. 
But  not  for  contemptuous  and  uncivil  words  spoken  of 
the  judge  in  his  private  capacity. 

Such  binding  over  should  be  done  as  soon  as  possible  after  the 
contempt  is  committed ;  and  in  the  case  of  petty  sessions,  it  should  be 
done,  not  by  the  justice  specially  attacked,  but  by  one  of  his  brethren. 
(iZ.  V.  Lee,  12  Mod.  514.)  The  person  accused  may  call  evidence  to 
disprove  the  matters  charged  against  him  (which  he  could  not  do  in  a 
case  of  "  articles  to  keep  the  peace  "),  and  he  may  now  give  evidence 
himself.  (42  &  43  Vict  c.  49,  s.  25.)  In  default  of  sureties  being 
provided,  the  justices  may  commit  either  to  the  common  gaol  or  to 
the  House  of  Correction  (6  Qeo.  I.  c.  19,  s.  2) ;  but  it  should  appear 
clearly  upon  the  face  of  their  warrant  that  the  committal  is  for  want 
of  sureties,  and  not  merely  for  contempt.  (Dean^s  Case,  Cro.  Eli«. 
689.)  And  the  committal  should  be  for  a  time  certain,  not  **  until 
he  shall  find  such  sureties,"  else  a  poor  and  friendless  man  might  be 
imprisoned  for  life.^    {Prickett  v.  Gratrex,  8  Q.  B.  1020.) 
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lUvstrations. 

Langley  said  to  the  Mayor  of  Salisbury  whilst  in  the  execution  of  his  office, 
"  Mr.  Mayor,  I  do  not  care  for  you  ;  you  are  a  rogue  and  a  raacaL"  Held,  that 
the  words  were  not  indictable  ;  but  that  the  mayor  might  have  boand  him  ov^r 
then  and  there  to  be  of  good  behaviour,  and  onght  to  have  done  so  instantly. 

R.  y.  Langley,  2  Ld.  Raymond,  1029 ;   6  Mod.  125  ;  '2  Salk.   697  ; 
Holt,  654. 
Rogers  spoke  unmannerly  words  to  Sir  Robert  Jeffryes,  an  Alderman  of  the 
City  of  London,  while  he  was  holding  a  wardmote  in  a  church.    Holt,  C.J.,  said, 
**  No  information  or  indictment  will  lie  for  these  words.    For  the  common  law- 
has  provided  a  proper  method  for  punishment  of  scandalous  words,  viz.,  binding 
to  the  good  behaviour ;  such  words  being  a  breach  of  the  peace.'' 
R.  V.  Roger$,  2  Ld.  Raym.  777 ;  7  Mod.  28. 

As  to  some  Inferior  Courts  special  statutes  have  been 
passed     Thus,  by  sections  162  and   163  of  the  County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  a  limited  power  of 
committal  is  given  to  the  judge  of  any  County  Court  in 
case  he,  or  any  juror  or  witness,  or  any  of  the  officers  of 
the  court,  be  wilfully  insulted,  or  the  proceedings  of  the 
court  wilfully  interrupted.     (See  Levy  v.  Moylqn,  10  C.  B. 
189  ;  19  L.  J.  C.  P.  308 ;  1  L.  M.  &  P.  307  ;  R.  v.  Jordan, 
(C.  A.)  57  L.  J.  Q.  B.  483  ;    36  W.  R  797.)    A  County 
Court  judge  has  no  power  to  commit  in  any  case  not  within 
these  sections.     (R.  v.  Lefroy,  Ex  parte  Jolliffe^  L.  R.   8 
Q.  B.  134  ;  42  L.  J.  Q.  B.  121  ;  21  W.  R  332  ;  28  L.  T. 
132 ;  R.  V.  Judge  of  Brampton  County  Court,  (1893)  2  Q.  B. 
195 ;  62  L.  J.  Q.  B.  604 ;    41  W.  R  648 ;    68  L.  T.  829 ; 
5  R  462.)    Except,  of  course,  for  breach  of  injunction,  and 
in  other  cases  of  ordinary  civil  procedure  coming  within 
Rules  40a  and  41a  of  Order  XXV.  of  the  County  Court 
Rules,  1895.     (Martin  v.  Bannister,  4  Q.  B.  D.  212,  491 ; 
48  L.  J.  Ex.  300  ;  27  W.  R  431 ;  and  see  section  48  of 
the  County  Courts  Act,  1888;  Leuns  v.  Owejiy  (1894)   1 
Q.  B.  102 ;  63  L.  J.  Q.  B.  233  ;  and  R.  v.  Judge  of  County 
Court  ofSun^ey,  13  Q.  B.  D.  963.) 

By  the  County  Voters  Registration  Act,  1865  (28  Vict, 
c.  36),  s.  16,  power  is  given  to  every  revising  barrister  "  to 
order  any  person  to  be  removed  from  his  court  who  shall 
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interrupt  the  business  of  the  court,  or  refuse  to  obey  his 
lai^ul  orders  in  respect  of  the  same." 

By  the  Petty  Sessions  (Ireland)  Act,  1851  (14  &  15 
Vict.  c.  93),  s.  9,  it  is  enacted  that  if  any  person  shall  wil- 
fully insult  any  justice  or  justices  .  .  sitting  in  any  .  . 
court  or  place,  or  shall  commit  any  contempt  of  any  such 
court  it  shall  be  lawful  for  such  justice  or  justices  by  any 
verbal  order,  either  to  direct  such  person  to  be  removed 
from  such  court  or  place,  or  to  be  taken  into  custody,  and 
at  any  time  before  the  rising  of  such  court,  by  warrant,  to 
commit  such  person  to  gaol  for  any  period  not  exceeding 
seven  days,  or  to  fine  such  person  in  any  sum  not  exceed- 
ing 40^. 

lUuatrations, 

A  solicitor  called  Turner  applied  to  Judge  Jordan  to  grant  a  new  trial  in  a 
Countj  Court  case.  His  Honour  refused  the  application,  and  in  the  course  of  his 
judgment  made  certain  remarks  which  Turner  considered  to  be  reflections  on  his 
personal  character.  Turner  therefore  interrupted  the  judge  by  calling  out,  ^*  That 
is  a  most  unjust  remark."  The  judge  at  once  committed  him  for  contempt,  and 
the  Court  of  Appeal  upheld  the  committal. 

•  R,  V*  Jordan,  (C.  A.)  57  L.  J.  Q.  B.  483  ;  36  W.  R.  797. 
Many  acts  may  come  within  the  provisions  of  section  162  of  the  County  Courts 
Act,  1888,  which  it  would  be  impossible  adequately  to  describe  in  the  warrant ; 
hence  it  is  unnecessary  for  the  judge  to  say  more  in  the  warrant  than  that  he  has 
been  wilfully  insulted  or  interrupted  (using  the  words  of  the  section). 

Levy  Y.Maylany  10  C.  B.  211 ;  19  L.  J.  C.  P.  308;  1  L.  M.  &  P.  307. 
In  1874  Thomas  Willis  claimed  to  vote  as  a  freeholder  ;  but  the  revising 
barrister  on  the  meagre  evidence  before  him  held  that  the  property  in  respect  of 
which  he  claimed  was  copyhold,  and  disallowed  the  vote.  His  cousin,  William 
WUlis,  who  was  present  in  court  as  agent  for  the  opposite  political  party,  knew 
perfectly  well  that  it  was  really  freehold,  but  held  his  tongue.  In  1875  Thomas 
Willis  accordingly  claimed  as  a  copyholder.  Then  William  came  forward  and 
produced  the  family  title-deeds  and  proved  clearly  that  the  land  was  freehqld. 
The  revising  barrister  was  compelled  again  to  disallow  Thomas's  vote ;  but 
ordered  William  to  be  turned  out  of  the  room  for  not  having  produced  this 
evidence  in  1874.  Held,  that  such  expulsion  was  wrongful,  as  William's  conduct 
in  1874,  though  possibly  deserving  of  moral  reprobation,  was  certainly  no  **  inter- 
ruption" of  the  proceedings  of  the  court  then  being  held  in  1875. 

TFiUis  V.  MadachlcM,  1  Ex.  D.  376  ;  45  L.  J.  £x.  689  ;  35  L.  T.  218. 
A  material  witness  against  a  prisoner  committed  for  trial  on  a  charge  of  felony 
refused  to  be  bound  over  to  appear  at  the  quarter  sessions  to  give  evidence  against 
him,  saying  that  she  would  not  go  to  Maidstone,  and  nobody  should  make  her. 
After  fully  explaining  the  matter,  and  expending  nearly  an  hour  in  the  attempt  to 
persuade  her  to  go,  the  committing  magistrate  issued  a  warrant  by  virtue  uf 
which  she  was  taken  to  Maidstone,  and  gave  her  evidence,  and  the  prisoner  was 
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convicted  ;  without  her  evidence  he  coiild  not  have  been  convicted.    Held,  thai 
the  aneet  was  lawful,  by  necessary  implication  from  1  &  2  Ph.  &  M.  c.  13. 
Bennett  and  wife  v.  Watson  and  another^  3  M.  &  S.  1. 

To  penist,  in  spite  of  repeated  remonstrance,  in  interrupting  and  in  wilting  a 
Court  of  petty  sessions  in  Ireland  by  shouting  at  the  bench  in  the  most  violeixt 
and  unseemly  manner,  so  that  none  of  the  justices  could  speak  a  word,  ia  a  con- 
tempt for  which  the  Court  may  commit  to  prison  even  a  solicitor  practising  before 
them. 

In  re  John  Rea,  (1878)  2  L.  B.  Ir.  429  ;  14  Cox,  C.  C.  139. 

Where,  at  petty  sessions  in  Ireland,  a  contempt  committed  in  court  is  brought 
to  the  notice  of  the  justices  there  sitting,  and  while  the  offender  is  still  in  conrl^ 
the  justices  can  order  that  he  be  attached  to  answer  there  and  then  for  such  alleged 
contempt ;  the  mere  fact  that  the  order  so  made  is  carried  out  after  the  offender,  in 
order  to  evade  arrest,  has  left  the  court,  is  not  sufficient  to  render  his  arrest 
illegaL 

Mitchell  V.  Smyth  (1),  (1894)  2  I.  R.  351. 

The  term  "  Inferior  Court  "  includes  the  Mayor's  Court, 
London ;  the  Sheriff 's  Court,  the  City  of  London  Court  of 
Record,  the  Secondary's  Court,  the  Tolzey  Court  of  Bristol, 
the  Salford  Hundred  Court,  the  Court  of  Passage,  Liver- 
pool ;  all  Sheriff's  Courts,  all  County  Courts,  all  Courts  of 
Quarter  and  Petty  Sessions,  all  Coroners',  all  Revising 
Barristers',  and,  in  short,  all  temporal  Courts  not  enume- 
rated as  Superior  Courts,  ante,  p.  527. 

The  Ecclesiastical  Courts  have  no  power  to  commit  for  contempt  at 
all.  All  that  such  Court  can  do  is  to  signify  such  contempt  to  the 
Lord  Chancellor,  who  thereupon,  under  2  &  3  Will.  IV.  c.  93,  issues 
a  writ  de  contv/mace  capiefado  for  taking  the  offender  into  custody. 
{Adlam  v.  Coltkurat,  L.  R  2  Adm.  &  Ecc.  30 ;  36  L.  J.  Ec.  Cas.  14 ; 
Ex  parte  Dcde,  43  L.  T.  534.)  But  such  writ  will  not  issue  if  the 
alleged  offender  be  a  peer,  a  lord  of  Parliament,  or  a  member  of  the 
House  of  Commons  (sect.  2).  Note,  that  both  Mr.  Long  Wellesley  and 
Mr.  Lechmere  Charlton  were  members  of  Parliament,  and  yet  both 
were  committed  to  the  Fleet  for  contempt  of  the  Court  of  Chancery. 
(2  Russ.  &  Myhie,  639 ;  2  Mylne  &  Cr.  316.)  And  see  the  remarks 
of  Cockbum,  C.J.,  in  Onslow's  and  WhaUey's  Cases,  L.  R  9  Q.  B. 
228,  229 ;  12  Cox,  C.  C.  369. 


PART    II. 
PRACTICE,  PROCEDURE,  AND  EVIDENCE 


CHAPTER  XX. 

PRAOTICE   AND   EVIDENCE   IN   CIVIL   CASES. 

An  action  of  libel  or  slander  should  not  be  lightly  undertaken ;  it 
is  a  dangerous  experiment ;  many  a  plaintiff,  even  though  nominally 
successful,  has  bitterly  regretted  that  he  ever  issued  his  writ.  Every- 
one who  proposes  to  bring  an  action  of  defamation  should  remember 
that  he  is  about  to  stake  his  reputation  on  the  event  of  a  lawsuit,  and 
to  invite  the  public  to  be  spectators  of  the  issue.  No  step,  therefore, 
should  be  taken  in  hot  haste.  There  are  many  matters  which  require 
careful  consideration  before  an  action  be  commenced. 

Conaiderationa  before  Writ 

First,  is  it  clear  that  the  plaintiff  is  the  person  defamed  ?  Libels 
are  often  couched  in  guarded  language,  so  that  none  but  the  initiated 
can  tell  to  whom  they  refer.  Thus,  if  the  libel  be  on  "  a  certain 
vicar,"  no  individual  vicar  should  sue,  unless  by  other  passages  in  the 
libel  he  is  unmistakably  identified ;  otherwise  he  will  be  "  putting 
the  cap  on  his  own  head."  It  is  not  enough  that  one  or  two  of  the 
plaintiff's  dearest  friends  feel  convinced  that  he  is  the  person  aimed 
at ;  he  should  not  sue  unless  his  acquaintances  generally  have 
reasonably  arrived  at  the  same  conclusion. 

Next,  is  the  charge,  or  any  part  of  it,  true  ?  If  so,  the  plaintiff, 
by  bringing  an  action,  takes  the  surest  method  of  advertising  his  own 
disgrace.  When  once  the  action  is  brought  and  a  justification 
pleaded,  no  honourable  compromise  can  be  effected ;  the  matter  must 
be  fought  out  to  the  bitter  end ;  and  every  detail  will  become  matter 
of  "  town  talk."  It  would  be  better,  therefore,  for  such  a  plaintiff  to 
affect  an  indifference  which  he  does  not  feel,  and  treat  the  libel  as 
*'  beneath  contempt" 
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And  even  if  the  charge  itself  be  false,  still,  if  the  plaintiff  has  been 
at  all  to  blame  in  the  matter,  if  his  conduct,  though  not  morally 
reprehensible,  has  yet  been  indiscreet  or  unbecoming,  or  such  as 
would  naturally  lead  people  to  make  unkind  remarks,  it  will  be 
better  for  him  not  to  sue.  He  will  have  to  be  cross-examined  in 
open  court,  and  every  admission  wrung  from  him  will  be  published 
in  all  the  county  papers ;  the  blackest  motives  will  be  imputed  to 
him,  and  the  worst  possible  construction  be  put  upon  his  conduct 
And  although  the  verdict  be  ultimately  in  the  plaintiff's  favour, 
many  of  his  acquaintances  to  their  dying  day  will  remember  with 
pleasure  what  a  sorry  figure  he  cut  in  the  box. 

The  plaintiff  should  also  consider  whether  he  has  not  by  his  own 
conduct  brought  the  libel  or  slander  on  himsel£  (See  Davis  v. 
Dvmcan,  L.  R.  9  C.  P.  396  ;  43  L.  J.  C.  P.  185 ;  22  W.  E.  575;  30 
L.  T.  464 ;  antSy  p.  58.)  Sometimes  it  is  a  defence  to  an  action  that 
the  plaintiff  challenged  or  invited  the  defendant's  attack  (ante, 
p.  253) ;  and  in  every  case  the  defendant  may  show  in  mitigation  of 
damages  the  provocation  given  by  the  plaintiff  (ante,  p.  363^.  A 
man  who  has  commenced  a  newspaper  controversy  comes  with  a 
very  bad  grace  to  the  law  courts  for  assistance  against  too  powerfol 
an  adversary.  If  both  parties  are  to  blame,  the  result  of  the  trial 
is  generally: — Damages,  one  farthing;  each  party  to  pay  his  own 
costs. 

And  wholly  apart  from  the  above  considerations.  Is  it  worth  while 
to  bring  an  action  ?  Is  the  matter  sufficiently  serious  ?  A  man  does 
not  advance  either  his  dignity  or  his  reputation  by  showing  himself 
too  sensitive  to  calumny.  People  will  think  that  he  is  eager  for 
litigation,  because  he  knows  that  his  character  cannot  stand  the  least 
wear  and  tear.  This  remark  applies  especially  to  actions  of  slander. 
It  is  not  wise  to  inquire  too  curiously  what  others  say  of  us  behind 
our  backs.  The  slander  is  only  heard  by  few;  it  will  soon  be 
forgotten;  whereas  if  you  bring  an  action,  it  will  be  disseminated 
throughout  the  country,  and  recoi'ded  in  a  permanent  shape. 

Still,  it  may  be  a  man's  duty  to  take  proceedings,  if  the  chaige 
made  against  him  be  really  serious.  But  even  in  cases  of  libel,  it  is 
better  to  exhaust  every  other  method  first.  If  the  libel  has  appeared 
in  a  newspaper,  the  person  defamed  should  wiite  to  the  editor  a 
calm  and  dignified  letter,  avoiding  all  *' smart  writing,"  and  indulging 
in  no  tu  quoque.  This  will  probably  bring  an  apology  from  the 
writer  of  the  libel.  And  a  prompt  apology  and  retractation  of  the 
charge  is  always  worth  more  to  a  plaintiff  than  any  amount  of 
damages.    If,  however,  no  apology  comes,  but  another  libel  worse 
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than  the  first,  the  plaintiflTs  position  is  improved  thereby ;  for  the 
defendant's  persistence  Id  the  chai'ge  after  the  explanation  afforded 
is  evidence  of  malice,  entitling  the  plaintiff  to  heavier  damages. 

Next,  before  issuing  a  writ,  the  plaintiff  should  make  sure  what 
were  the  defendant's  exact  words.  Of  a  libel,  a  copy  can  as  a  rule  be 
easily  obtained :  but  with  slanders  it  is  different.  What  has  reached 
the  plaintiff's  ears  may  be  a  highly-exaggerated  version  of  what  the 
defendant  actually  said.  The  plaintiff  is  usually  the  last  person  who 
hears  the  charge  against  him ;  and  it  has  probably  grown  on  each 
repetition ;  words  not  actionable  per  ae  are  frequently  converted  into 
actionable  words  in  the  intermediate  process.  The  person  slandered 
should,  therefore,  take  a  friend  with  him  (who  will  make  a  good 
witness)  and  go  and  ask  the  alleged  slanderer : — ''  Is  it  true  that  you 
have  been  saying  this  of  me  ? "  If  he  denies  that  he  ever  said  so,  as 
is  very  possible,  appear  at  all  events  to  believe  him,  and  bring  no 
action ;  if  he  confesses  that  he  did  say  so,  but  has  since  discovered 
he  was  mistaken,  get  him  to  write  you  a  letter  acknowledging 
his  error,  to  show  anyone  if  necessary,  and  then  forgive  him.  If, 
however,  he  admits  that  he  said  so  and  reiterates  the  charge,  then 
you  are  provided  by  anticipation  with  the  best  possible  evidence  of 
publication — an  admission  by  the  defendant.  Lord  Denman  says,  in 
Griffiths  V.  Lewis,  7  Q.  B.  61 ;  14  L.  J.  Q.  B.  199 ;  9  Jur.  370,  "  It  is 
never  wise  to  bring  an  action  for  slander  unless  some  such  course 
has  been  taken."     See  his  remarks,  aTiie,  p.  256. 

As  soon  as  it  is  clear  what  is  the  precise  charge  made  by  the 
defendant,  the  next  question  will  be : — Are  the  words  actionable  ? 
On  this  point  the  plaintiff  should  consult  his  solicitor,  who  should 
consult  chapters  II.  and  III.,  ante,  pp.  18 — 99.  If  the  words  are 
not  actionable  without  special  damage,  the  plaintiff  must  wait  for 
some  damage  to  accrue  before  commencing  his  action. 

•  Parties. 

Next,  it  must  be  determined  who  is  the  right  plaintiff,  and  who 
the  proper  defendant ;  as  to  which  see  c.  XV.,  ante,  pp.  414 — 442. 
Formerly  the  law  and  practice  as  to  "parties'*  was  of  the  utmost 
importance,  misjoinder  of  a  plaintiff  being  ground  of  nonsuit,  while 
non-joinder  of  a  necessary  plaintiff  was  the  subject  of  a  plea  in  abate- 
ment. But  now,  by  Order  XXI.  r.  20,  "  No  plea  or  defence  shall  be 
pleaded  in  abatement ; "  and  in  Order  XVI.  r.  11,  the  general  principle 
is  laid  down,  that  "No  cause  or  matter  shall  be  defeated  by  reason 
of  the  misjoinder  or  non-joinder  of  parties,  and  the  Court  may  in 
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every  cause  or  matter  deal  with  the  piatter  in  controversy,  so  far  m 
r^fards  the  rights  and  interests  of  the  parties  actually  before  it  The 
Court  or  a  judge  may,  at  any  stage  of  the  proceedings,  either  upon  or 
without  the  application  of  either  party,  and  on  such  terms  as  may 
appear  to  the  Court  or  a  judge  to  be  just,  order  that  the  names  of  anj 
parties  improperly  joined,  whether  as  plaintiffs  or  as  defendants,  be 
struck  out,  and  that  the  names  of  any  parties,  whether  plaintifib  or 
defendants,  who  ought  to  have  been  joined,  or  whose  presence  before 
the  Court  may  be  necessary  in  order  to  enable  the  Court  effectually 
and  completely  to  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  action,  be  added."  And  see  rr.  1,  2  of  the  same 
Order.  But  such  amendment  will  not  as  a  rule  be  allowed  where 
the  party  applying  for  it  is  clearly  to  blame,  or  where  a  hardship 
would  be  inflicted  on  his  opponent.  And  even  when  an  order  is 
made,  it  will  generally  be  only  upon  payment  of  all  costs  thereby 
occasioned.  Hence  this  branch  of  the  law  still  deserves  careful 
consideration. 

The  non-joinder  of  a  defendant  in  an  action  of  tort  never  was  any 
ground  of  objection ;  the  present  defendant  cannot  plead  in  abate- 
ment or  in  bar  that  another  joint  wrongdoer  has  not  been  made  a 
co-defendant  {MitcheU  v.  Tarbutt  and  others,  5  T.  R  649 ;  AnaeU 
v.  Waterhov^e,  6  M.  &  S.  385) ;  for  all  persons  engaged  in  a  common 
wrongful  act  are  liable  jointly  and  severally  for  the  consequent 
damage.  (Co.  Lit.  232  a ;  1  Wms.  Saund.  291  f ;  Sutton  v.  Clarke, 
6  Taunt.  29.)  So,  too,  the  misjoinder  of  one  defendant  would  not 
avail  the  others ;  it  would  only  entitle  the  defendant  misjoined  to  a 
verdict  in  his  favour.  (Morrow  v.  Belcher  and  others,  4  B.  &  C.  704; 
Oovett  V.  Radnidge  and  others,  3  East,  62 ;  Bretherton  and  others  v. 
Wood,  3  B.  &  B.  54.)  And  this  is  confirmed  by  Order  XVI.  rr.  4, 
5,  and  7 ;  see  ante,  pp.  439 — 442.  But  the  plaintiff  will  have  to 
pay  the  costs  of  the  defendant  who  proves  not  liable,  unless  such 
defendant  has  colluded  with  the  other  defendant  found  to  be  liable, 
or  has  otherwise  been  guilty  of  misconduct;  so  that  it  is  unde- 
sirable to  join  any  defendant  who  is  not  liable  for  the  publication 
sued  on. 

In  cases  of  slander  where  special  damage  is  essential  to  the  action, 
l)e  careful  to  sue  only  that  person  whose  utterance  of  the  slander 
actually  caused  the  special  damage.  Do  not  sue  the  originator  of  the 
falsehood,  if  his  utterance  of  it  has  produced  no  direct  injury  to  the 
plaintiff.  In  ca«es  where  a  libel  has  been  written  by  one  man  at  the 
direction  of  another,  it  is  often  wise  to  sue  the  person  who  actually 
wrote  the  libel  as  well  as  his  master  or  employer.     For  so,  although 
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the  plaiDtiff  may  fail  to  prove  agency  at  the  trial,  he  will  yet  be 
entitled  to  judgment  against  che  clerk  or  servant 

Where  a  libel  has  appeared   in  a  newspaper,  the  person  defamed 
sue  the  proprietor,  the  editor,  the  printer,  and  the  publisher,  or 
one  or  more  of  them.     But  there  is  no  object,  as  a  rule,  in 
h&ving  more  than  one  defendant,  or  bringing  more  than  one  action 
for   the  same  libeL     It  is  usual  to  sue  only  the  proprietor,  as  his 
xiame  and  address  can  be  ascertained  at  once  at  Somerset  House, 
RcK>m  No.  7,  and  the  fact  that  he  is  the  proprietor  can  be  easily 
proved  by  the  production  of  a  certificate  under  section  15  of  the  Act 
of  1881,     If  the  action  be  originally  brought  against  the  publisher 
only,  a  master  at  chambers  will  subsequently,  on  proper  terms,  join 
tbe  proprietor  as  a  co-defendant     (Edwa/rd  v.  Lowther,  45  L.  J.  C.  P. 
41 7 ;  24  W.  R.  434 ;  34  L.  T.  255.)     The  plaintiff,  however,  gene- 
rally  and  naturally  prefei's  to  sue  the  author.    Hence  his  solicitor 
frequently  writes  to  the  editor  of  the  paper  before  issuing  the  writ, 
demanding  the  writer's  name  and  addres&      This  information  the 
editor  will,  as  a  rule,  refuse  to  give.     Editors  generally  regai'd  it  as 
a  poiDt  of  honour  not  to  disclose  the  name  of  any  contributon    In 
Hibbims  v.  Lee,  11  L.  T.  541,  (Cockbum,  C.J.,  expressed  his  opinion 
that  an  editor  ought  always  to  give  up  the  name  of  the  writer  where 
the  libel  is  not  confined  to  public  matters,  but  reflects  on  the  private 
character  of  the  plaintiff.     "  At  all  events,  if  he  does  not  choose  to 
do  so,  he  must  be  content  to  stand  in  the  shoes  of  the  writer,  and  to 
take  the  consequences."     On  the  other  hand,  in  Harle  v.  Catherall 
amd  others,  14  L.  T.  802,  Martin,  B.,  said,  ''  When  a  man  went  to  an 
editor  to  ask  for  the  name  of  an  anonymous  conrespondent,  no  blame 
attached  to  the  editor  for  refusing  to  give  the  name.    Indeed,  an 
editor  would  almost  be  mad  to  do  so.     He  should  blame  no  editor 
for  so  refusing."     If  the  plaintiff  be  met  with  such  a  refusal,  he  must 
be  content  to  sue  the  proprietor  of  the  paper,  who  generally  obtains 
an  indemnity  from  the  writer.     And  the  plaintiff  cannot,  in  such 
action,  compel  the  proprietor  to  produce  the  original  manuscript  so 
that  he  may  recognize  the  handwriting;  at  all  events,  not  before 
delivery  of  the  Statement  of  Claim.    {British  amd  Foreign  CoTitraM 
Co.  V.  Wrightf  32  W.  R.  413.)     Nor  can  he,  in  the  absence  of  special 
circumstances,  interrogate  the  proprietor  or  editor  as  to  the  name  of 
the  author.    {Hennessy  v.  Wright  (No.  2),  24  Q.  B.  D.  445,  n. ;  36 
W.  R  879;  Oibson  v.  Evans,  23  Q.  B.  D.  384 ;  58  L.  J.  Q.  B.  612; 
61  L.  T.  388.)    The  printer  of  a  libel,  on  the  other  hand,  will  gene- 
rally disclose  the  name  of  his  employer ;  there  is  no  reason  why  he 
should  not ;  and  see  the  statute  39  Geo.  III.  c.  79,  s.  29. 
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Letter  before  Action, 

Id  the  absence  of  any  special  Act  of  Parliament,  it  is  not  neces- 
sary for  a  plaintiff  to  serve  any  intended  defendant  with  a  formal 
notice  of  action :  see  56  &  57  Vict.  c.  61,  s.  2,  and  Royal  Aqimrium 
V.  Parki7i8on,  (1892)  1  Q.  B.  431.  But  in  all  cases,  before  actuallj 
issuing  a  writ,  the  plaintiff's  solicitor  should  write  to  the  defendant, 
demanding  an  apology  and  threatening  proceedings  if  no  apology  be 
forthcoming.  Say  nothing  in  this  letter  about  costs.  If  the  chaxje 
was  made  publicly,  a  public  apology  should  be  demanded,  to  be  ad- 
vertised in  a  newspaper.  If  only  a  few  heard  it,  the  plaintiff  shoold 
be  content  with  a  letter  of  apology,  fully  retracting  the  charge,  which 
can  be  shown  to  everyone  who  heard  what  the  defendant  said. 

Jurisdiction, 

An  action  of  libel  or  slander  can  primd  fade  be  tried  by  any  Court 
within  whose  jurisdiction  the  defamatory  words  were  uttered,  written, 
printed,  or  published  in  any  way.     And  a  letter  is  deemed  to  be 
published  both  where  it  is  posted  and  where  it  is  received  and 
opened.     (JR.  v.  Burdettf  4  B.  &  Aid.  95.)     But  when  the  words  are 
not  actionable  per  se,  there  must  be  special  damage  ensuing  to  cob- 
stitute  a  cause  of  action.    In  the  case  of  an  Inferior  Court  the  idude 
cause  of  action  must  as  a  rule  arise  within  its  jurisdiction.     {GrM  v. 
Twmer,  L.  R.  10  C.  P.  149 ;  23  W.  R  732 ;  Alderton  v.  Archer,  14 
Q.  B.  D.  1 ;  54  L.  J.  Q.  B.  12  ;  3H  W.  R  136  ;  51  L.  T.  661.)    Hence 
an  Inferior  Court  will  not  have  jurisdiction,  unless  both  the  publica- 
tion and  the  special  damage  occurred  within  its  district.     (Litiidxjy 
v.  Wright,  1  Lev.  69 ;  1  Sid.  95.)     But  in  a  Superior  Court  it  is 
jyrimd  facie  sufficient  if  either  the  publication  or  the  consequent 
special  damage  occurred  within  its  jurisdiction  (Bree  v.  MareseanOi 
(C.  A.)  7  Q.  B.  D.  434  ;  50  L.  J.  Q.  B.  676 ;  29  W.  R  858 ;  44  L  T. 
644,  765)  ;  and  this  whether  either  party  be  a  British  subject  or  an 
alien.     Again,  the  Supreme  Court  of  Judicature  in  England  has  & 
general  jurisdiction  over  all  injuries  done  by  one  Englishman  to 
another  in  any  comer  of  the  world,  whether  in  an  English  colony 
(  Wyatt  V.  Gore,  Holt,  N.  P.  299 ;  ante,  p.  361)  or  in  a  foreign  countiy 
(Scott  V.  Lord  Seymov/r,  1  H.  &  C.  219 ;  31  L.  J.  Exch.  457;  32  L  J. 
Exch.  61 ;  8  Jur.  N.  S.  568 ;  10  W.  R  739 ;  6  L.  T.  607)    and  also, 
it  is  said,  over  injuries  done  by  one  alien  to  another  abroad,  ipTO- 
vided  such  injuries  be  torts  actionable  both  by  the  law  of  England 
and  also  by  the  law  of  the  country  where  they  were  committed.  (Th^ 
Halley,  L.  R.  2  P.  C.  at  pp.  202,  203.) 
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Sut  the  Court  has  of  its  own  accord  restricted  these  wide  powers  to 
cases  in  which  the  defendant  is  within  jurisdiction  at  the  time  the 
'wrrit  is  issued,  so  that  it  can  be  served  upon  him  here.    If  the  defen- 
dant is  out  of  jurisdiction,  no  writ  can  be  issued  except  by  leave 
(Order  11.  r.  4),  and  such  leave  will  only  be  granted  in  the  cases 
specified  in  Order  XI.    {In  re  Eager,  Eager  v.  Johnstone,  (C.  A.)  22 
Oh.  D.  86 ;  52  L.  J.  Ch.  56 ;  31  W.  R  33  ;  47  L.  T.  685.)    This  order 
greatly  limits  the  powers  formerly  possessed  by  the  Court ;  it  prac- 
tically prevents  any  action  being  brought  here  for  damages  for  any 
libel  or  slander  published  abroad,  and  also  for  any  libel  or  slander 
published  here  by  a  pei*son  ordinarily  resident  abroad,  unless  he 
happens  to  come  to  England,  so  that  personal  service  can  be  effected. 
And  if  the  words  be  spoken  out  of  jurisdiction,  the  fact  that  they 
incidentally  affect  property  within  jurisdiction  is  not  sufficient  to 
bring  the  case  within  Order  XL    {Casey  v.  Amott,  2  C.  P.  D.  24 ; 
46  L.  J.  C.  P.  3 ;   26  W.  R  46 ;    35    L.  T.  424.)     There  is  one 
exception.     If  two  or  more  persons  carry  on  business  together  in 
partnership  within  the  jurisdiction  under  a  firm  name,  they  may, 
apparently,  by  virtue  of  Order  XLVIIIa.  r.  1,  be  sued  here  under 
that  firm  name  without  leave,  although  all  the  pai*tners  reside  out  of 
jurisdiction.    {Worcester  Banking  Go,  v.  Firbank,  Pauling  d  Co., 
(C.  A.).  (1894)  1  Q.  B.  784;  63  L.  J.  Q.  B.  542;  Maclver  v.  Bums, 
(1895)  2  Ch.  630 ;  64  L.  J.  Ch.  681.)     But  if  an  individual  canies  on 
business  within  jurisdiction,  whether  in  his  own  name  or  under  any 
other  style  or  firm,  he  cannot  be  sued  here  if  he  reside  abroad 
{Field  V.  Bennett,  56  L.  J.  Q.  B.  89 ;   De  Bemales  v.  New  York 
Herald,  (1893)  2  Q.  B.  97  n.;  62  L.  J.  Q.  B.  385  ;  41  W.  R  481 ;  68 
L.  T.  658 ;  5  R  339  ;  De  Bemales  v.  Bennett,  (1894)  10  Times  L.  R 
419.)     So  the  fact  that  a  foreign  company  limited  has  a  branch  office 
in  this  country  will  not  enable  a  plaintiff  to  serve  a  writ  at  the 
branch  office  without  leave  under  this  rule.      {Jones  v.   Scottish 
Accident  InsvAunce  Co,,  Ld,,  17  Q.  B.  D.  421 ;  55  L.  J.  Q.  B.  415 ; 
55   L.  T.  218;  O'Connor  v.  Star  Newspaper  Co,,  Ld.,  30  L.  R 
Ir.  1.)  And  there  can  be  no  substituted  service  of  a  writ  in  an  action 
where  there  cannot  in  law  be  personal  service  of  the  writ.     {Field  v. 
Bennett,  56  L.  J.  Q.  B.  89 ;  Wilding  v.  Beam.,  (1891)  1  Q.  B.  100; 
60  L  J.  Q.  B.  10;  39  W.  R  40;  64  L  T.  41.) 

But  the  plaintiff  will  be  entitled  to  leave  under  Order  XI.  r.  1  (/) 
if  he  adds  a  claim  for  an  injunction  on  his  writ  {Tozier  and  wife  v. 
Hawkins,  15  Q.  B.  D.  650,  680;  55  L.  J.  Q.  B.  152 ;  34  W.  R  223.) 
And  it  has  been  held  that  it  is  not  necessary  that  he  should  ask  for 
an  injunction  only ;  he  may  claim  other  relief  as  well.     {Lisbon- 


644  PRACTICE  AND  EVIDENCE. 

Berlyn  Gold  Fields,  Id.  v.  Heddle,  52  L.  T.  796.)  But  the 
judge  at  chambers,  when  grantiug  leave  to  serve  the  writ  out  of 
jurisdiction,  may,  if  he  think  fit,  limit  the  plaintiff  to  that  portion  d 
his  claim  in  respect  of  which  it  shall  appear  at  the  trial  that  the  writ 
could  have  been  properly  served  out  of  jurisdiction-  {Thomas  v. 
Ihichess  Dowager  of  Hamilton,  (C.  A.)  1 7  Q.  B.  D.  592 ;  55  L.  J. 
Q.  B.  555;  36  W.  R  22;  55  L.  T.  219,  385.)  And  where  the  writ 
has  already  been  duly  served  on  a  defendant  within  jurisdiction,  leave 
will  be  given  in  a  proper  case  to  serve  another  defendant  who  is  out- 
side jurisdiction,  provided  he  be  a  necessary  and  proper  party  to  the 
action.  (Willia/ms  v.  CaHvjright  and  others,  (1895)  1  Q.  B.  142; 
64  L.  J.  Q.  B.  92 ;  43  W.  B.  145  ;  71  L.  T.  834 ;  Chance  v.  Beveridge 
and  Freeman's  Jov/mal,  11  Times  L.  R  528.)  The  Court  will,  in  a 
proper  case,  give  leave  for  the  issue  of  a  concurrent  writ  for  service 
out  of  jurisdiction,  although  the  original  writ  was  issued  for  ser- 
vice within  jurisdiction.  (Smolpo/ge  v.  Tonge,  (C.  A-)  17  Q.  B.  D. 
644;  55  L.  J.  Q.  B.  518;  34  W.  R  768 ;  55  L.  T.  44.) 

Choice  of  Court. 

Next,  in  what  Court  shall  the  action  be  brought  ?    The  County 
Court  has  no  jurisdiction,  except  by  consent  of  both  parties  (51  &  52 
Vict.  c.  43,  ss.  56,  64) ;  although  an  action  commenced  in  the  High 
Court  may  subsequently  be  remitted  to  the  County  Court  under  s.  66 
of  that  Act  (see  post,  pp.  551 — 553).     Where  the  particulars  before  a 
County  Court  judge  disclose  a  cause  of  action  for  libel  or  slander,  he 
has  no  power  to  amend  them  so  as  to  give  himself  jurisdiction,  e.g., 
by  turning  the  case  into  an  action  for  false  imprisonment     {Hopper 
V.  Warburton,  7  L.  T.  722.)     The  Courts  of  equity  before  the  Judi- 
cature Act  had  no  cognizance  over  libels  or  slander,  whether  public 
or  private,  except  as  contempt  of  their  own  Courts.     (Roach  v.  Gar- 
van,  Be  Read  and  another,  2  Atk.  469 ;  2  Dick.  794.)    The  Chan- 
cery Division  now  undoubtedly  has  jurisdiction  to  try  a  case  of  libel 
{Thomas  v.  WiUiams,  14  Ch.  D.  864 ;  49  L.  J.  Ch.  605 ;  28  W.  R 
983  ;  43  L.  T.  91.)     But  it  is  obviously  inexpedient  to  commence 
such  an  action  there ;  for  libel  or  no  libel  is  peculiarly  a  question 
for  a  jury.     In  Thomxis  v.  WiUiams  the  defendant  never  expressed 
a  wish  for  a  jury  till  the  whole  of  the  evidence  on  both  sides  had 
been  put  in  ;  had  he  applied  sooner,  Fiy,  J.,  would  have  changed  the 
mode  of  trial.     (See  14  Ch.  D.  871.)     If  an  injunction  be  desired,  it 
can  be  obtained  as  readily  in  one  Division  as  in  the  other.   For  eveiy 
reason,  therefore,  it  is  best  to  issue  the  writ  in  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice. 
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If,  however,  the  defendant  be  an  undergi'aduate  resident  within  the 
University  of  Oxford  or  Cambridge,  he  must  be  sued  in  the  University 
Court,  although  the  plaintiflf  be  in  no  way  connected  with  the  Univer- 
sity or  resident  within  its  limits,  and  although  the  libels  complained 
of  appeared  in  several  London  newspapers.  {Oinnett  v.  Whitting- 
futm,  16  Q.  B.  D.  761 ;  55  L.  J.  Q.  B.  409 ;  34  W.  R.  565.) 

Statute  of  LimitcUiona. 

It  is  seldom  that  a  plaintiff  in  an  action  of  defamation  allows  his 
remedy  to  be  barred  by  lapse  of  time.     He  is  generally  too  eager  to 
commence  proceedings,  and  will  not  wait  till  his  special  damage  has 
fully  accrued.     (See  Ingram  v.  Lawson,  6  Bing.  N.  C.  212  ;  8  Scott, 
471  ;  9  C.  &  P.  326 ;  4  Jur.  151 ;  Goslin  v.  Corry,  7  M.  &  Gr.  342 ; 
8   Scott,  N.  R.  21.)     Still,  the  Duke  of  Brunswick  waited  nearly 
eighteen  years  ;  it  may  be  as  well,  therefore,  to  state  that  an  action  of 
slander  for  words  actionable  per  ae  must  be  brought  "within  two 
years  next  after  the  words  spoken,  and  not  after  "  (21  Jac.  I.  c.  16, 
s.  3),  and  that  an  action  for  libel  must  be  brought  within  six  years 
from  the  date  of  publication.     Whenever  the  words  are  actionable 
only  by  reason  of  special  damage,  the  time  does  not  begin  to  run  till 
the  damage  has  actually  been  sustained.     {Saunders  v.  Edwards,  1 
Sid.  95 ;  1   Keble,  389  ;   Sir  T.  Raym.  61 ;  Littlehoy  v.    Wright.,  1 
Lev.  69 ;  1  Sid.  95  ;  Barley  Main  CoUiery  Co.  v.  Mitchell,  (H.  L.)  11 
Aop.  Cas.  127 ;    55  L.  J.  Q.  B.  529 ;  64  L.  T.  882.)    And  then  the 
plaintiff  has  apparently  six  years  within  which  to  sue  and  not  merely 
two,  as  the  21  Jac.  I.  c.  16,  does  not  apply.     (But  see  Littlehoy  v. 
Wright,  miprd,.    Lord  Cranworth  was  evidently  under  a  misapprehen- 
sion as  to  the  effect  of  stat.  21  Jac.  I.  c.  16,  in  his  remarks  in  9  H.  L 
C,  p.  613.)    In  all  other  cases  the  time  inins  from  the  date  of  pub- 
lication, unless  the  plaintiff  be  then  an  infant  or  a  lunatic,  or  the 
defendant  be  beyond  the  seas.    (21  Jac.  L  c.  19,  s.  7  ;   4  &  6  Anne, 
c.  3  (al.  c.  16),  s.  19 ;  3  &  4  Will.  IV.  c,  42.  s.  7 ;  19  &  20  Vict. 
0.  97,  ss.  10,  12.)     But  if  once  such  disability  be  removed  and  the 
time  begin  to  run,  nothing  afterwards  can  stop  it. 

But  the  publication  relied  on  to  oust  the  statute  need  not  be  the 
original  or  substantial  publication.  Thus,  if  any  agent  of  the  plain- 
tiff can  induce  the  defendant  to  sell  him  an  old  copy  of  the  libel, 
published  many  years  ago,  such  second  publication,  although  contrived 
by  the  plaintiff  for  the  very  purpose,  will  be  sufficient  to  disprove  the 
plea  of  the  Statute  of  Limitations.  And  that  plea  being  once  ousted, 
t4ie  jury  will  not  be  confined,  it  is  said,  to  that  single  publication 
within  the  six  years,  but  may  take  all  the  circumstances  into  their 
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consideration.     {Duke  of  Brunswick  v.  Harmer,  14  Q.  R  185;  1) 
L.  J.  Q.  B.  20 ;  14  Jur.  110 ;  3  C.  &  K.  10.) 

Former  Proceedings, 

That  a  previous  action  has  already  been  brought  and  damage 
recovered  against  the  same  defendant  for  the  same  words  is  a  Urto 
any  subsequent  action,  even  though  fresh  damage  has  since  ariseD 
therefrom.  (AntCt  p.  341.)  For  the  jury  in  the  former  action  must 
be  taken  to  have  assessed  the  damages  once  for  all ;  and  the  proU^ 
bility  or  possibility  that  this  subsequent  damage  would  follow  should 
have  been  submitted  to  their  consideration  then.  Whether  this  is 
so,  when  the  words  are  not  actionable  iu  themselves,  may  be  doubted. 
(See  a/nte,  p.  351.)  So  if  the  prior  action  was  unsuccessful,  this  will 
also  be  a  bar  to  the  action  ;  unless,  indeed,  the  plaintiff  was  odIj 
nonsuited  on  some  technical  ground,  and  the  judge,  in  giving  jadg- 
ment  of  nonsuit,  expressly  declared  that  it  was  a  common  law  dod- 
suit,  and  that  the  plaintiff  might  bring  a  second  action. 

It  must  be  clear  that  the  cause  of  action  is  the  same  in  both  case& 
Where  in  the  first  action  the  plaintiff  sued  for  words  imputiog  s 
felony,  and  in  the  second  for  words  spoken  of  the  plaintiff  in  tk 
way  of  his  trade,  the  Court  held  that  recovery  in  the  first  action  van 
no  bar  to  the  second.  {Wadsworth  v.  BenUey^  23  L.  J.  Q.  B.  3 ;  ^1 
Jur.  1077 ;  L.  &  M.  203.)  But  where  a  plaintiff  brought  an  acti<« 
on  certain  passages  in  a  pamphlet  which  he  alleged  to  contain  iib^* 
lous  charges  against  himself,  and  failed,  he  was  not  allowed  to  unog 
a  second  action  against  the  same  defendants  for  other  passa^  ^^  ^ 
same  pamphlet  which  expressed  the  same  charges  in  other  langosp- 
(MacDougaU  v.  Knight,  (C.  A.)  25  Q.  B.  D.  1 ;  69  L.  J.  Q.  R  517; 
38  W.  R  553 ;  63  L.  T.  48.  And  see  Montg(miery  v.  Russell,  H 
Times  L.  R.  112.) 

So,  too,  a  previous  recovery  against  another  person  may  be  a  bar 
to  the  present  action,  if  the  former  defendant  was  jointly  concerned 
with  the  present  defendant  in  the  very  publication  now  sued  on. 
Thus,  if  A  &  B.  be  in  partnership,  either  as  printers  or  publisher  of 
a  newspaper,  a  previous  judgment  recovered  against  A  will  be  a  bir 
to  any  action  against  B.  for  the  same  libel,  even  though  the  judginent 
obtained  in  the  prior  action  be  not  satisfied.  (Brown  v.  Wootio% 
Cro.  Jac.73;  Yelv.67;  Moo.  762;  King  v.  JJoare,  13 M.  & W. 4H 
604 ;  Duke  of  Brvm&wick  v.  Pepper,  2  C.  &  K.  683  ;  Brinsnud  ^-  j 
Harrison,  L.  R  7  C.  P.  547  ;  41  L.  J.  C.  P.  190;  20  W.  R  784;  «  J 
L.  T.  99 ;  Mvmster  v.  Cox,  10  App.  Cas.  680 ;  53  L.  T.  474.)  ^"^ 
they  all  ought  to  have  been  sued  jointly  in  the  first  action.    Where 
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two  are  severally  liable,  judgment  against  one  is  no  bar  to  an  action 
against  the  other.  Thus,  a  previous  judgment  against  the  proprietor 
of  a  newspaper,  even  though  satisfied,  is  no  bar  to  an  action  for  the 
same  libel  against  the  author.  {Freacoe  v.  May,  2  F.  &  F.  123.)  A 
fortiori^  the  fact  that  heavy  damages  had  been  recovered  against  one 
newspaper  is  no  bar  to  an  action  against  another  newspaper  which 
has  published  the  same  libel ;  although  the  defendant  may  now  give 
evidence  of  such  previous  recovery  in  mitigation  of  damages,  by  virtue 
of  section  6  of  the  Law  of  Libel  Amendment  Act,  1888,  anUy  p.  361. 
In  America,  it  seems,  no  judgment  against  another  will  be  a.  bar, 
unless  it  be  satisfied.  {Lovejoy  v.  Murray^  3  Wallace  (Supr.  Ot)  1  ; 
ThcynuL8  v.  Rv/msey,  6  Johns.  (N.  Y.)  26  ;  Brown  v.  Hirley,  5  Upper 
Canada  Q.  B.  Rep.  (Old  S.)  734 ;  Brealin  v.  Peck,  38  Hun,  (45  N. 
Y.  Supr.  Ct.)  623.) 

That  former  criminal  proceedings   have   been   taken  by  way  of 
indictment  for  the  same  libel  is  no  bar  to  an  action,  whether  the 
prisoner  was  acquitted  or  convicted  {PecLCOck  v.  Reynal,  2  Brownlow 
and  Goldesborough,  151 ;  16  M.  &  W.  825,  n.) ;  though  I  should  not 
advise  such  an  action  in  either  case,  except  under  very  special  circum- 
stances.    But  if  the  former  criminal  proceedings  were  taken  by  way 
of  criminal  information,  then,  if  the  rule  nisi  has  been  made  absolute, 
clearly  no  civil  action  can  be  brought  (R.  v.  Sparrow^  2  T.  R.  198)  ; 
and  probably  not  if  the  rule  was  discharged  on  showing  cause,  all  the 
courts  at  Westminster  being  now  merged  in  one  {WaMeyv.  Cooke 
and  another,  16  M.  &  W.  822 ;  16  L.  J.  Ex.  225) ;  unless  the  court 
thought  a  civil  action  the  more  appropriate  remedy,  and  discharged 
the  rule  in  order  that  civil  proceedings  might  be  taken.     {ExpaT^ 
Hoare,  23  L.  T.  83.) 

Joimder  of  Causes  of  Action. 

The  Judicature  Act  gives  a  plaintiff  very  wide  powers  of  joining 
in  one  writ  several  causes  of  action,  provided  they  be  all  between  the 
same  parties.  But  as  a  rule,  in  cases  of  libel  and  slander,  the  plaintiff 
should  not  avail  himself  of  these  provisions.  Defamation  is  a  matter 
«ut  generis,  and  it  would  be  imprudent  to  complicate  the  issue  by 
joining  irrelevant  claims.  Of  course  any  number  of  libels  or  slanders 
published  by  the  same  defendant  of  the  same  plaintiff  may  now  be 
included  in  the  same  action  ;  and  so  may  a  claim  for  malicious  pro- 
secution, or  wrongful  dismissal,  or  even  assault  between  the  same 
parties.  But  such  joinder  would  only  be  advisable  if  all  such  causes 
of  action  arose  out  of  the  same  circumstances,  and  would  be  substan- 
tiated  by  the  same  witnesses  as  the  claim  for  libel  or  slander.    Where 
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two  defendants  ai*e  sued  on  a  joint  cause  of  action  (e.g.,  conspincrto 
libel)  claims  against  each  defendant  severally  {e.g.,  for  the  same  libeb 
or  other  similar  ones)  may  be  joined  in  the  same  action.  (Desilk  t. 
Schunck  A  Co.  &  Fels  ic  Co.,  Weekly  Notes,  1880,  p.  96.)  Other 
wise,  as  a  rule  all  parties  must  be  interested  in  every  cause  of  action 
joined  {Smurthvxiite  and  others  v.  Hannay  and  others,  (1894) 
App.  Gas.  494;  63  L.  J.  Q.  B.  737  ;  43  W.  R  113  ;  71  L.  T.  157; 
ante,  pp.  439—442). 

Claims  by  plaintiffs  jointly  may  be  joined  with  claims  by  them  or 
any  of  them  separately  against  the  same  defendant  (Order  XVIH 
r.  6.)  Claims  by  or  against  husband  and  wife  may  be  joined  with 
claims  by  or  against  either  of  them  separately.  (Order  XVllL  r.  4) 
But  these  rules  are  expressly  declared  (r.  7)  to  be  subject  to  rr.  1,  S, 
9,  of  the  same  Order,  which  enact  that  if  a  plaintiff  unites  in  the 
same  action  several  causes  of  action  which  cannot  be  oonvenientlj 
tried  or  disposed  of  together,  a  master  or  district  registrar,  on  tke 
application  of  the  defendant,  may  order  any  of  such  causes  of  actioo 
to  be  excluded,  and  consequential  amendments  to  be  made,  and  msj 
make  such  order  as  to  costs  as  may  be  just. 

Matters  to  be  considered  by  the  Defendant 

At  the  first  hint  of  legal  proceedings,  the  defendant  shoola 
consider  the  advisability  of  apologising.  If  he  is  in  the  wrong,  he 
ought  to  admit  it  at  once.  In  the  case  of  a  newspaper,  it  ^ 
particularly  desirable  that  this  question  should  be  dealt  with  at  the 
earliest  moment,  in  order  that  the  apology,  if  any,  may  be  published 
in  the  next  issue  of  the  paper. 

A  prompt  apology  will,  as  a  rule,  put  an  end  to  the  action.  It  ^ 
very  difficult  for  the  plaintiff  to  disregard  it ;  if  he  does,  the  sym- 
pathies of  judge  and  jury  will  probably  be  with  the  defendant  But 
such  apology  must  be  frank  and  full  A  guarded,  half-hearted 
apology  will  only  injure  defendant's  position.  It  is  no  use  to  publish 
a  paragraph  expressing  astonishment  at  the  receipt  of  a  lawyers 
letter,  and  attempting  to  explain  away  or  minimise  an  imputation 
clearly  made.  It  is  still  worse  to  assert,  as  is  sometimes  done,  tW 
defendant  has  done  the  plaintiff  a  kindness  in  making  a  false  charge 
against  him,  as  it  "has  afforded  him  an  opportunity  of  pubWj 
denying  it."  (See  the  remark  of  Mellor,  J.,  L.  R  1  Q.  B.  701.)  A 
mere  correction  is  not  an  apology.  A  so-called  apology  is  not  >» 
apology  at  all,  unless  it  unreservedly  withdraws  all  imputations  ^^ 
expresses  regret  for  having  made  any.  If  defendant  apologises  ^  i 
all,  he  should  do  so  freely  and  handsomely,  as  well  as  promptly- 
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^Whether  he  has  apologified  or  not,  defendant  should  enter  an 
appearance  to  the  writ.  He  should  not  allow  judgment  to  go  by 
default,  unless  he  is  utterly  and  hopelessly  in  the  wrong,  and  at  the 
same  time  there  is  no  hope  of  a  compromise.  If  he  has  no  defence, 
he  should  apologise  and  pay  money  into  Court  as  amends.  This  he 
can  do  at  any  stage  uf  the  action ;  and  the  earlier  it  is  done,  the 
better  for  the  defendant.  He  can  give  the  plaintiff  the  notice  in 
Foma  No.  3,  Appendix  B,  referred  to  in  Order  XXII.  r.  4.  In 
most  cases  it  is  idle  to  pay  into  Court  a  contemptuous  sum,  such  as  a 
fai-thing  or  a  shilling ;  it  should  be  at  least  408. 

If^  however,  the  action  is  one  that  should  be  fought,  the  defendant 
should  consider  whether  the  plaintiff  has  properly  shaped  his  claim. 
It  may  be  that  too  many  plaintiffs  or  defendants  have  been  added 
(see    ante,  pp.   439 — 442);    or  necessary   parties  may   have  been 
omitted.     If  in  the  same  action  claims  by  the  plaintiffs  jointly  be 
combined  with  claims  by  them   or  any   of  them   separately,   the 
defendant  may  apply  to   have  them  severed,  on  the  ground  that 
they   cannot    be    conveniently  disposed    of   in    the    same    action. 
(Order  XVIII.  rr.  1,  7,  8,  9.)     That  the   plaintiff  is  an  outlaw  is 
ground  for  staying  proceedings.     (See  jB.  v.  Lowe  and  Clements,  8 
Ex.  697;  22  L.  J.  Ex.  262;  Soniera  v.  Holt,  3  Dowl.  506;  and 
42  &  43  Vict  c.  59,  s.  3.)     That  he  is  a  foreigner  ordinarily  resident 
out  of  jurisdiction  may  be  ground  for  applying  for  a  stay  of  proceed- 
ings  till  security  for  costs  be  given.     (See  ante,  p.  427.)     If  the 
alleged  libel  was  published  by  order  of  either  House  of  Parliament, 
all  proceedings  will  be  stayed  at  once  on  production  of  a  certificate 
to  that  effect  by  the  Clerk  of  the  House,  with  an  affidavit  verifying 
such  certificate.     (3  &  4  Vict  c.  9.)     Or  if  a  defendant  be  harassed 
by   two   or  more   actions  at   once,   he   may  apply  to   have  them 
consolidated. 

Conaolidaiion  of  ActioTis. 

At  common  law  there  was  always  power  to  consolidate  two  or 
more  actions  which  had  been  unnecessarily  brought  by  the  same 
plaintiff  against  the  same  defendant,  either  alone  or  with  others  for 
the  same  words,  or  for  separate  publications  of  similar  words,  or  for 
two  distinct  libels  or  slanders,  or  for  a  libel  and  a  slander  all  arising 
out  of  the  same  transaction  and  intimately  connected  with  each 
other.  (Order  XLIX.  r.  8 ;  Whiteley  v.  Adams.  15  C.  B.  N.  a  392  ; 
Jones  V.  PHtcJia/rd,  18  L.  J.  Q.  B.  104 ;  6  D.  &  L.  529.)  An  appli- 
cation for  consolidation  could  be  made  at  any  time  after  service  of 
the  writs,  and  without  any  consent  on  the  plaintiffs  part.    (HoUings- 
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woHh  V.  Brod/rich,  4  A.  &  E.  646;  6  N.  &  M.  240;  1  H.  &  W.  69L) 
But  the  Court  will  not  consolidate  actions  brought  by  sev^ 
different  plaintiffs  against  the  same  defendant  for  the  same  libd; 
as  each  plaintiff  would  be  entitled  to  different  damag^es.  And  till 
1888  the  Court  had  no  power  to  intervene  where  the  same  plaintiff 
sued  several  different  defendants  for  publishing  the  same  libeL 
Thus,  where  an  error  made  by  one  newspaper  was  copied  into  maoj 
others,  the  plaintiff  was  entitled  to  sue  each  paper  sepai-ately  and 
recover  damages  and  costs  in  each  action.  (See  Tucker  v.  Latmm, 
2  Times  L.  R  593.)  So  where  a  plaintiff,  who  had  already  recovered 
8,1002.  damages  in  actions  against  three  newspapers,  brought  sc^bd- 
teen  more  actions  against  other  newspapers  who  had  copied  the 
same  libel,  the  Court  refused  to  make  any  order  for  consolidation; 
the  publications  being  distinct,  and  the  circumstances  attending  esdi 
being  different.  The  Court  did,  however,  stay  sixteen  out  of  tbe 
seventeen  actions,  on  certain  terms,  till  after  the  trial  of  the  seven- 
teenth.    (CoUedge  v.  Pike,  56  L.  T.  124.) 

Hence  it  was  thought  desirable  to  enlarge  the  power  of  consoli- 
dating actions ;  and  accordingly  the  following  section  was  included 
in  the  Law  of  Libel  Amendment  Act,  1888  :  "  It  shall  be  competent 
for  a  judge  or  the  Court,  upon  an  application  by  or  on  behalf  of  two 
or  more  defendants  in  actions  in  respect  to  the  same,  or  substantiallj 
the  same,  libel  brought  by  one  and  the  same  person,  to  make  an 
order  for  the  consolidation  of  .such  actions,  so  that  they  shall  be  tned 
together ;  and  after  such  order  has  been  made,  and  before  the  trial 
of  the  said  actions,  the  defendants  in  any  new  actions  instituted  in 
respect  to  the  same,  or  substantially  the  same,  libel  shall  also  be 
entitled  to  be  joined  in  a  common  action  upon  a  joint  application 
being  made  by  such  new  defendants  and  the  defendants  iu  tbe 
actions  already  consolidated.  In  a  consolidated  action  under  this 
section  the  jury  shall  assess  the  whole  amount  of  the  damages  (ii 
any)  in  one  sum,  but  a  separate  verdict  shall  be  taken  for  or  against 
each  defendant  in  the  same  way  as  if  the  actions  consolidated  had 
been  tried  separately;  and  if  the  juiy  shall  have  found  a  verdict 
against  the  defendant  or  defendants  in  more  than  one  of  the  actions 
so  consolidated,  they  shall  proceed  to  apportion  the  amount  of 
damages  which  they  shall  have  so  found  between  and  against  the 
said  last-mentioned  defendants ;  and  the  judge  at  the  trial,  if  be 
awards  to  the  plaintiff  the  costs  of  the  action,  shall  thereupon  inalre 
such  order  as  he  shall  deem  just  for  the  apportionment  of  such  costs 
between  and  against  such  defendants.     (51  &  52  Vict.  c.  64,  s.  o.) 

An  order  will  be  made  under  this  section  although  the  defences 
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raised  in  the  various  actions  are  different ;  e,g.,  where  the  defendant 
in  the  first  action  has  justified,  and  the  defendant  in  the  second 
Ckction  has  apologised  and  paid  money  into  Court     (Eddison  v.  DaJr- 
siiel,  (1893)  9  Times  L.  R  334.)     So,  too,  it  is  sufficient  if  the  libels 
be  substantially  the  same  :  i.e.,  if  they  in  fact  convey  the  same  im- 
putation on  the  plaintiff,  though  the  language  used  be  different. 
Thus,  where  one  libel  was  in  verse  and  the  other  in  prose,  a  Divisional 
Court,  being  satisfied  that  the  charges  made  in  each  were  identical, 
confirmed  an  order  made  by  the  judge  at  Chambers  consolidating 
the  two  actions.     (Uathew  and  Collins,  JJ.,  in  Todd  v.  Scott ;  and 
Todd  V.  Johnson  <fe  Co,,  Ld.,  February  6tb,  1894.)     The  power  given 
to  the  judge  in  this  section  to  make  an  order  apportioning  the  costs 
in  no  way  interferes  with  or  affects  the  general  principle  laid  down  in 
Order  LXV.  r.  1,  that  where  a  case  is  tried  by  a  jury,  the  costs  shall 
follow  the  event,  unless  the  judge  shall  for  good  cause  otherwise 
order.     (Per  Charles,  J.,  in  Hopley  v.  Willicmis,  53  J.  P.  822.) 

Writ  of  Inquiry. 

If  the  defendant  fails  to  appear  to  the  writ,  the  plaintiff  must  file 
an  affidavit  of  due  service  (Order  XIII.  r.  2),  and  he  will  then  be 
entitled  to  sign  interlocutory  judgment,  and  a  writ  of  inquiry  will 
issue  to  the  sheriff  bidding  him  summon  a  jury  to  assess  the  damages. 
As  there  is  no  Statement  of  Claim,  the  plaintiff  should  give  the 
defendant  formal  notice  a  reasonable  time  before  the  hearing  that  he 
intends  to  offer  before  the  under-sheriff  evidence  of  such  and  such 
special  damage.  Similarly,  a  writ  of  inquiry  will  issue  if  defendant 
does  not  deliver  any  Defence.  (Order  XXVII.  r.  4.)  The  inquiry  is 
conducted  in  the  same  way  as  a  trial  at  Nisi  Prius  :  the  only  difference 
is  that  the  plaintiff  Tnust  recover  some  damages,  though  as  a  rule  he 
does  not  recover  such  heavy  damages  from  a  sheriff's  jury  as  after  a 
full  trial  at  Nisi  Prius.  Rules  14,  15, 19,  34,  36,  36  and  37,  of  Order 
XXXYI.  apply  to  an  inquiry.  The  plaintiff  need  not  adduce  any 
evidence  at  all,  but  merely  put  in  the  libel.  And  the  jury  will  not  in 
such  a  case  be  bound  to  give  him  nominal  damages  only.  {Tripp  v. 
Thomas,  3  B.  &  C.  427  ;  1  C.  &  P.  477.)  As  to  costs  see  ante^ 
p.  411.  If  the  defendant  desires  to  have  the  damages  reduced,  he 
must  move  for  a  new  trial  within  the  prescribed  time. 

Remitting  the  Action  to  the  County  CouM. 

By  virtue  of  sect.  66  of  the  County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43) : — **  It  shall  be  lawful  for  any  person  against  whom  an 
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action  of  tort  is  brought  in  the  High  Court  to  make  an  affidavit  that 
the  plaintiff  has  no  visible  means  of  paying  the  costs  of  the  defendant 
should  a  verdict  be  not  found  for  the  plaintiff ;  and  thereupon  a 
judge  of  the  High  Court  shall  have  power  to  make  an  order  that) 
unless  the  plaintiff  shall,  within  a  time  to  be  therein  mentioned,  give 
full  Kecurity  for  the  defendant's  costs  to  the  satisfaction  of  one  uf 
the  masters  of  the  Supreme  Court,  or  satisfy  a  judge  of  the  High 
Court  that  he  has  a  cause  of  action  fit  to  be  prosecuted  in  the  High 
Court,  all  proceedings  in  the  action  shall  be  stayed,  or  in  the  event  of 
the  plaintiff  being  unable  or  unwilling  to  give  such  security,  or  fail- 
ing to  satisfy  a  judge  as  aforesaid,  that  the  action  be  remitted  for 
trial  before  a  Court  to  be  named  in  the  order,  and  thereupon  the 
plaintiff  shall  lodge  the  original  writ  and  the  order  with  the  registrar 
of  such  court,  who  shall  appoint  a  day  for  the  trial  of  the  action, 
notice  whereof  shall  be  sent  by  post  or  otherwise  by  the  registrar  to 
both  parties  or  their  solicitors ;  and  the  action  and  all  proceedings 
therein  shall  be  tried  and  taken  in  such  court  as  if  the  action  had 
originally  been  commenced  therein ;  and  the  costs  of  the  parties  in 
respect  of  the  proceedings  subsequent  to  the  order  of  the  judge  of 
the  High  Court  shall  be  allowed  according  to  the  scale  of  costs  for  the 
time  being  in  use  in  the  County  Courts,  and  the  costs  of  the  order 
and  all  proceedings  previously  thereto  shall  be  allowed  according  to 
the   scale   of  costs   for  the    time    being  in   use   in   the  Supreme 
Court." 

This  section  applies,  although  the  action  be  one  which  could  not 
be  commenced  in  the  County  Court.     {Stokes  v.  Stokes,  (C.  A.)  19  Q. 
B.  D.  62,  419 ;  56  L.  J.  Q.  B.  494 ;  36  W.  R  28.)     The  application 
can  be  made  at  any  stage  of  the  action,  but  only  by  the  defendant ; 
it  is  usually  made  before  any  Defence  is  delivered.    He  must  make 
an  affidavit,  showing  a  good  defence  on  the  merits,  that  the  plaintiff 
has  no  visible  means,  and  that  there  will  be  a  saving  of  costs  and 
greater  convenience  in  trying  in  the  County  Court.    The  plaintiff 
must  show  that  the  action  is  more  fit  to  be  tried  in  the  High  Court 
than  in  the  County  Court     {Farrer  v.  Lowe,  53  J.  P.  183 ;  5  Times 
L.  R.  234.)     No  order  under  the  section  will  be  made  where  grave 
imputations  have  been  cast  on  the  plaintiff's  moral  character  (CWtefc- 
ley  V.  Brofjtm,  2  Times  L.  R.  238 ;  WiUiaTns  v.  Morris,  10  Times  L 
R.  603),  especially  if  the  defendant  has  justified  his  words  {Farrer  v. 
Lowe,  suprd).    Again,  no  order  will  be  made  if  the  plaintiff  can 
prove  that  he  has  visible  means  of  paying  costs.     "  Visible  "  means 
tangible,  such  property  as  the  defendant  could  reach  in  the  event  of 
his  obtaining  judgment  for  his  costs.     {Counsel  v.  Qarvie,  Jr.  R  5  C. 
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74  ;  Waison  v.  McCann,  6  L.  R  Ir.  21 ;  and  see  SyJces  v.  Sykes, 
L.  E.  4  C.  P.  645 ;  38  L.  J.  C.  P.  281 ;  17  W.  R  799 ;  20  L.  T.  663.) 
Ati  order  will  in  a  proper  case  be  made  under  this  section  against  a 
plaintiff  who  is  a  married  woman,  although  she  cannot  be  ordered  to 
give  security  for  costs.    {Ante,  p.  416  ;  Critchley  v.  Brown,  suprd.) 

If  an  order  be  made  remitting  the  action,  its  effect  is  practically  to 
transform  the  action  into  a  County  Court  cause.  As  to  the  further 
conduct  of  the  action,  see  post,  p.  617.  It  is  practically  useless  for  a 
defendant  to  appeal  from  the  master's  order.  (Palmer  v.  Roberts,  22 
W.  R  577,  n. ;  29  L.  T.  403.)  The  plaintiff  may  appeal,  if  the  order 
is  obviously  wrong.  {Jennings  and  wife  v.  London  General  Omni' 
btL8  Co.,  30  L.  T.  266  ;  Owens  v.  Woosman,  L.  R  3  Q.  B.  4()9  ;  9  B. 
&  S.  243  ;  37  L.  J.  Q.  B.  159  ;  Holmes  v.  Mowntstephen,  L.  R  10  C. 
P.  474 ;  33  L.  T.  351.) 

There  is  a  similar  provision  in  the  Liverpool  Court  of  Passage  Act, 
1893,  enabling  a  judge  of  the  High  Court  in  certain  cases  to  remit 
for  trial  in  the  Court  of  Passage  any  action  of  tort  which  might  have 
been  brought  in  the  Court  of  Passage,  but  has  been  brought  in  the 
High  Court.    (56  &  57  Vict,  a  37,  a  4.) 

SUU&ment  of  Claim. 

The  defendant,  on  appearance,  should  require  a  Statement  of  Claim. 
And  even  if  he  does  not,  I  should  advise  plaintiff  still  to  deliver  one, 
as  no  taxing-master  would  ever  consider  the  delivery  of  a  Statement 
of  Claim  in  an  action  of  libel  or  slander  to  be  ''unnecessary  or 
improper."     (Order  XX.  r.  1.) 

The  very  words  complained  of  must  be  set  out  by  the  plaintiff  in 
his  Statement  of  Claim,  "  in  order  that  the  Court  may  judge  whether 
they  constitute  a  ground  of  action  "  (per  Abbott,  C.  J.,  in  Wright  v. 
CleTnents,  3  B.  &  Aid.  at  p.  506),  and  also  because  "  the  defendant  is 
entitled  to  know  the  precise  charge  against  him,  and  cannot  shape 
his  case  until  he  knows."  (Per  Lord  Coleridge,  in  Ha/rris  v.  Warre, 
4  C.  P.  D.  128 ;  48  L.  J.  C.  P.  310  ;  27  W.  R  461 ;  40  L.  T.  429.) 
It  is  not  sufficient  to  give  the  substance  or  purport  of  the  libel  or 
slander  with  innuendoes.  {Newton  v.  Stubhs,  3  Mod.  71 ;  Cook  v. 
Cox,  3  .M.  &  S.  110 ;  Wood  v.  Brown,  6  Taunt.  169;  Sa/umders  v. 
Bate,  1  H.  &  N.  402 ;  Solomon  v.  Lawson,  8  Q.  B.  823 ;  15  L.  J. 
Q.  B.  253  ;  10  Jur.  796.)  The  precise  words  are  material.  (See 
Order  XIX.  r.  21.)  So,  too,  in  cases  of  slander  of  title  the  words 
must  be  set  out  verbatim.  {Gutsole  v.  Mathers,  1  M.  &  W.  495  ;  5 
Dowl.  69.)  The  defendant  may  be  interrogated  as  to  the  exact  words 
he  uttered,  if  the  plaintiff  cannot  otherwise  discover  them  {Atkinson 
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V.  Fosbroke,  L.  R  1  Q.  B.  628  ;  35  L.  J.  Q.  B.  182;    14  W.  R.  832  ; 
14  L.  T.  563) ;  but  not  before  he  delivers  his  Statement  of  Claim, 
except  in  very  special  circumstances.     (Strange  v.  Dowdney,  38  J. 
P.  724,  756.)     It  will  generally  be  safer  and  cheaper  in  the  end  to 
deliver  a  claim,  and  subsequently,  after  discovery,  to  amend  it,  if 
necessary.     If  the  words  are  in  a  foreign  language,  they  should  be 
set  out  verbatvm  in  such  language.     (Zenobio  v.  AxtdL,  6  T.  R.  162 ; 
8  M.  &  S.  116.     And  see  R,  v.  Manasseh  Goldstein,  3  Brod.  &  R 
201 ;  7  Moore,  1 ;  10  Price,  88.)     And  an  exact  translation  should  be 
added.    Take  care  not  to  translate  actionable  words  into  non-actton- 
able,  as  was  done  in  Rosa  v.  Lawrence,  (1651)  Style,  263.     It  was 
formerly  necessary  to  aver  expressly  in  the  case  of  foreign  words  that 
those  present  understood  them.     (Jones  v.  Davers,  Cro.  Eliz.  496 ; 
Price  V.  JenkingSy  Cro.  Eliz.  865 ;  and  per  Williams,  J.,  in  Amamn 
V.  Damm,  8  C.  B.  N.  S.  597;  29  L.  J.  G  P.  313  ;  8  W.  R  470.)   No 
such  averment  is  now  essential ;  though  the  fact  must  of  course  still 
be  proved  at  the  trial.     (AtUc,  p.  116;    and  see  Precedents  of 
Pleadings,  Appendix  A.,  No.  2.) 

If  the  slander  was  contained  in  a  question,  it  must  be  set  out  as  a 
question,  and  not  as  a  fact  affirmed.  (Barnes  v.  HoUoway,  8  T.  R 
150.)  So,  if  the  slander  consists  in  the  answer  to  a  question,  and  the 
answer  alone  is  unintelligible,  both  question  and  answer  should  be 
set  out  exactly  as  they  were  spoken.  (See  Bromage  v.  Prosser^ 
4  B.  &  C.  247.)  So,  if  the  words  were  :  ^*  A.  says  B.  is  bankrupt^' 
they  must  be  so  set  out;  if  the  declaration  alleged  that  the  defendant 
had  said  merely,  **  B.  is  bankrupt,"  the  variance  would  formerly  have 
been  fatal  (M'Pherson  v.  Daniels,  10  B.  &  C.  at  p.  274 ;  Bdl  v. 
Byrne,  13  East,  554;  Pearce  v.  Rogers,  2  F.  &  F.  137);  but  now 
such  a  variance  would  be  amended,  on  payment  of  the  costs,  if  any, 
thereby  occasioned  (Smith  v.  Knowelden,  2  M.  &  Gr.  661 ;  see 
post,  p.  595).  If  the  libel  consists  of  two  letters  published  in 
successive  issues  of  a  newspaper,  neither  of  which  is  a  complete  libel 
without  the  other,  both  must  be  set  out  verbatim,  (Solomon  y, 
Lawson,  8  Q.  B.  823 ;  15  L.  J.  Q.  B.  253 ;  10  Jur.  796.)  But  in 
other  cases  it  is  not  necessary  to  set  out  the  whole  of  an  article  or 
review  containing  libellous  passages ;  it  is  sufficient  to  set  out  the 
libellous  passages  only,  provided  that  nothing  be  omitted  which 
qualifies  or  alters  their  sense.  If,  however,  the  meaning  of  the 
libellous  passages  taken  singly  is  not  clear,  or  if  the  rest  of  the  article 
would  in  any  substantial  degree  vary  the  meaning  of  the  words  com« 
plained  of,  the  whole  must  be  set  out  (Cartwrigkt  v.  Wright,  5 
B.  &  Aid.  615 ;  Bv/ikmghma  v.  Murray,  2  C.  &  P.  47  ;  RtUherfard 
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V.  EvanSy  6  Bing.  451 ;  4  C.  &  P.  74 ;  Rainy  v.  Bravo,  L.  R  4  P.  C. 
287 ;  20  W.  R  873.)  Where  detached  portions  of  a  book  or  article 
are  thus  given,  it  should  appear  on  the  Statement  of  Claim  that  they 
are  detached  portions  (see  Precedent,  No.  7) ;  they  bhould  n(>t  be 
printed  as  though  they  ran  on  continuously.  (Per  Lord  Ellen- 
borough,  in  Tahart  v.  Tipper,  1  Camp.  363.)  Still,  if  they  are  so 
printed,  the  variance  will  not  be  fatal,  unless  the  defendant  can  show 
that  the  sense  is  materially  altered  by  their  being  so  printed.  (Re 
Crowe,  3  Cox,  C.  C.  123 ;  iJ.  v.  FuaseU,  ib,  291.) 

It  must  be  alleged  that  the  defendant  *'  spoke  and  published  "  or 
''  ivrote  and  published  "  these  words.  It  is  essential  in  cases  of  libel 
to  add  the  words  ''  and  published,"  or  their  equivalent,  as  writing  a 
libel  which  is  never  published  is  no  tort.  It  is  not  absolutely  neces- 
sary to  use  the  very  word  "  published ;"  in  Baldwin  v.  EH/phvnMon 
(2  W.  Bl.  1037)  the  phrase  "  printed  and  caused  to  be  printed  "  was 
held  sufficient  Further,  it  must  always  be  alleged  that  the  words 
were  spoken  or  written  *'  of  and  conceniing  the  plaintiiF."  Then  it 
should  be  averred  that  the  defendant  spoke  or  wrote  and  published 
the  woixLs  ''  falsely  and  maliciously."  This  is  a  time-honoured  phrase 
which  appeal's  in  every  Statement  of  Claim ;  and  it  would  be  foolish 
to  idly  raise  a  point  of  law  by  omitting  it ;  though  in  my  opinion  its 
omission  would  not  be  a  fatal  defect.  For,  by  r.  25  of  Order  XIX., 
'^  neither  party  need  in  any  pleading  allege  any  matter  of  fact  which 
the  law  presumes  in  his  favour,  or  as  to  which  the  burden  of  proof 
lies  upon  the  other  side,  unless  the  same  has  first  been  specifically 
denied."  As  long  ago  as  1652,  RoUe,  C.J.,  held  these  words  unneces- 
sary in  a  declaration  {Anon.,  Style,  392)^  and  again  in  1654  in  La/m- 
plew  V.  Hewson,  Style,  435).  In  1813  Lord  EUenborough  held  the 
absence  of  the  word  ''falsely"  immaterial,  ''unlawfully  and  ma- 
liciously "  being  present.  {Rowe  v.  Roach,  1  M.  &  S.  309.)  So,  too, 
under  the  old  practice  it  was  decided  that  if  "  falsely  "  was  inserted, 
**  maliciously"  might  be  omitted.  (Mercer  v.  Spa/rka,  (1586)  Owen, 
51 ;  Noy,  35 ;  Anon.,  (1596)  Moo.  459.  See  per  Bayley,  J.,  in 
Bromage  v.  Prosaer,  4  B.  &  C.  at  p.  255,  and  per  Brett,  L. J.,  in  Cla/rk 
V.  Molyneux,  3  Q.  B.  D.  247,  ante,  p.  308.)  And  the  Court  of  Crown 
Cases  Reserved  has  now  decided  that  if  an  indictment  under  section  5 
of  Lord  Campbell's  Act  chai'ges  the  defendant  with  having  published 
a  libel  "unlawfully,"  the  omission  of  the  word  "maliciously"  is 
immaterial.  (jB.  v.  Munslow,  (1895)  1  Q.  B.  768 ;  64  L.  J.  M.  C. 
138 ;  43  W.  R  496 ;  72  L.  T.  301.)  There  is,  however,  a  practical 
convenience  in  alleging  malice  in  the  Statement  of  Claim,  viz.,  if  the 
defendant  pleads  privilege,  no  special  reply  is  then  necessary ;  the 
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formal  averment  in  the  Statement  of  Claim  takes  a  new  meaning, 
and  becomes  an  allegation  of  express  malice.  But  it  is  never  neces- 
sary, or  indeed  permissible,  to  set  out  the  evidence  by  which  the 
plaintiff  hopes  to  establish  malice  at  the  trial  {Oloaaop  v.  Spindler^ 
(1885)  29  Sol.  J.  556 ;  Order  XIX.  r.  22.) 

But  the  part  of  the  Statement  of  Claim  which  requires  most  care 
in  drafting  is  the  innuendo.  As  to  its  office,  see  antCy  pp.  106 — 125. 
Where  the  words  are  clearly  actionable  on  the  face  of  them,  no 
innuendo  is  necessary,  though  even  here  one  is  frequently  inserted 
But  whenever  the  words  are  actionable  only  in  some  secondary  sense, 
or  by  reason  of  some  surrounding  circumstances,  an  innuendo  is 
essential  to  the  plaintiff's  success ;  and  such  innuendo  must  place 
upon  the  words  an  actionable  meaning.  {Jacobs  v.  Schmaltz,  62 
L.  T.  121.)  If  the  words  axe  capable  of  two  meanings,  both  defama- 
tory, alternative  innuendos  may  be  pleaded,  as  in  Precedent  No.  12, 
post,  p.  660.  Whenever  the  plaintiff  is  not  named  in  the  libel,  an 
innuendo  must  be  inserted,  "  meaning  thereby  the  plaintiff,"  &c. ; 
and  it  is  sometimes  desirable,  though  it  is  never  essential,  to  state 
facts  which  make  it  clear  that  the  plaintiff  is  the  person  referred  la 
(See  ante,  p.  139,  and  Lawren/ce  v.  Newberry,  39  W.  R  605 ;  64 
L.  T.  797.) 

Besides  the  innuendo,  the  pleader  was  formerly  required  to  insert 
a  variety  of  minute  averments,  which  were  supposed  to  support  the 
innuendoes  and  thus  increase  the  "certainty"  of  the  pleading.  But 
now,  by  section  61  of  the  C.  L.  P.  Act,  1852,  all  such  prefatory  aver- 
ments are  rendered  unnecessary ;  and  r.  4  of  Order  XIX.  requires 
that ''  every  pleading  shall  contain,  and  contain  only,  a  statement  in 
a  summary  form  of  the  material  facts  on  which  the  party  pleading 
relies,  but  not  the  evidence  by  which  they  are  to  be  proved."  The 
only  case  in  which  an  introductory  averment  is  now  essential  is  where 
the  words  are  actionable  only  by  reason  of  being  spoken  of  the  plaintiff 
in  tlie  way  of  his  office,  profession,  or  trade.  Here  there  must  always 
be  an  averment  that  the  plaintiff  actually  held  the  office  or  carried  on 
the  profession  or  trade  at  the  time  when  the  words  were  spoken. 
{Gallwey  v.  Marshall,  9  Ex.  300 ;  23  L.  J.  Ex.  78 ;  2  C.  L.  R  399.) 
And  there  should  also  be  an  averment  that  the  words  wei'e  spoken  of 
the  plaintiff  with  reference  to  such  office,  profession,  or  trade.  But  if 
the  former  allegation  appear,  the  omission  of  the  latter  is  not  fatal,  as 
the  judge  will  in  a  proper  case  amend  the  Statement  of  Claim  by 
inserting  an  allegation  to  that  effect.  {Ramsdale  v.  Oreeruicre, 
1  F.  &  F.  61.)  But  it  is  often  desirable  in  other  cases  to  plead  some 
introductory  averment  which,  though  not  strictly  necessary,  will  help 
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to  make  the  case  clear,  by  explaining  what  is  to  follow.  (See  Pre- 
cedents of  Pleadings,  Nos.  4,  5,  8, 11,  12,  13.)  Remember,  however, 
that  the  presence  of  such  introductory  averments  will  not  cure  the 
omission  of  a  proper  innuendo.  {Siravions  v.  MitcheUy  6  App.  Caa. 
166;  50  L.  J.  P.  C.  11  ;  29  W.  R  401 ;  43  L.  T.  710;  45  J.  P. 
237.) 

Also,  where  the  words  were  spoken  ironically,  it  mast  be  averred 
that  they  were  so  spoken,  or  the  Statement  of  Claim  will  disclose  no 
cause  of  action.    {Ante,  p.  124.) 

Always  aver,  wherever  there  is  any  ground  for  doing  so,  that  the 
words  were  spoken  of  the  plaintiflf  in  the  way  of  hia  trade.  This 
allegation  won  the  demurrer  for  the  plaintiff  in  Foulger  v.  Newcomb, 
L.  R  2  Ex.  327  ;  36  L.  J.  Ex.  169  ;  15  W.  R  1181 ;  16  L.  T.  695 ; 
and  had  it  been  present  it  would  probably  have  saved  MUl&r  v. 
DavicZ,  L.  R  9  C.  P.  118 ;  43  L.  J.  C.  P.  84 ;  22  W.  R  332 ;  30L.T. 
68.  Yet  it  does  not  always  avail :  see  Sheahan  v.  Aheame,  Jr.  R. 
9  C.  L.  412. 

As  to  the  claim  for  damages.  Where  the  words  are  clearly 
actionable  per  se,  it  is  only  necessary  to  claim  generally  a  sum  for 
unliquidated  damages.  Be  sure  and  claim  enough  ;  for  although  the 
plaintiff  may  recover  less  than  the  amount  specified,  he  cannot  re- 
cover more,  unless  the  judge  at  the  trial  will  consent  after  verdict  to 
amend  the  writ  under  Order  XXVIII.  r.  1.  But  any  special  damage 
that  has  accrued  must  in  every  case  be  specifically  stated,  and  with 
sufficient  particularity  to  enable  the  defendant  to  know  precisely 
what  case  he  has  to  meet ;  otherwise  such  evidence  will  be  rejected 
at  the  trial.  (Bluck  v.  Lovering,  1  Times  L.  R  497.)  If  the  special 
damage  alleged  be  the  loss  of  particular  customers  as  distinct 
from  a  general  diminution  of  income,  the  customers'  names  must 
be  given,  unless  it  is  clear  from  the  circumstances  that  plaintiff  would 
not  know  their  names.  (Evans  v.  Harries,  26  L.  J.  Ex.  32 ;  Rat- 
cliffe  V.  Evans,  (1892)  2  Q.  B.  524;  61  L.  J.  Q.  B.  535;  40  W.  R 
678 ;  66  L.  T.  794 ;  ante,  p.  353.)  So,  if  loss  of  marriage  be  alleged, 
the  gentleman  or  lady  must  be  named.  (See  Precedents,  Nos.  5,  10, 
14,  15,  16,  17.)  If  such  names  and  other  details  of  the  alleged  loss 
be  not  given  in  the  pleading,  a  Master  at  Chambers  will  order  par- 
ticulars to  be  delivered,  or,  in  default,  that  the  allegations  be  struck 
out  of  the  Statement  of  Claim.  (Dimsdale  v.  GoocUake,  (1876)  40 
J.  P.  792.)  As  to  what  constitutes  special  damage,  see  ante,  pp. 
342 — 352.  And  remember  that  a  plaintiff  who  succeeds  in  recover- 
ing general  damages  may  yet  be  ordered  to  pay  the  costs  occasioned 
by  a  claim  for  special  damage  which  he  has  failed  to  substantiate. 
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{Forater  v.  Fa/rquhour,  (1893)  1  Q.  B.  564;  62  L.  J.  Q.  B.  296 ;  41 
W.  R.  426 ;  68  L.  T.  308.) 

An  iDJ unction  may  also  be  claimed,  if  there  is  any  reason  to  appre- 
bend  any  further  publication  of  the  defamatory  words;  e.g,,  ''An 
injunction  to  restrain  the  defendant  from  publishing  the  said  pam- 
phlet or  any  other  libels  or  slanders  affecting  the  plaintiff  in  his 
profession  and  offices,"  or  more  briefly:  "An  injunction  to  restrain 
the  defendant  from  similar  pablications  in  future."  (And  see  15 
Q.  B.  D.  650 ;  and  PrecedcDts,  Nos.  7  and  13.) 

Lastly,  some  place  of  trial  must  be  named,  unless  the  plaintiff 
desires  that  the  action  be  tried  in  Middlesex.  His  choice  will  be 
determined  as  a  rule  by  considerations  of  economy  and  convenience ; 
he  will  fix  the  trial  in  the  place  that  best  suits  himself  and  his  wit- 
nesses. But  if  the  action  be  against  a  newspaper  of  wide  circulation 
in  the  district,  or  if  the  defendant  in  any  other  way  is  popular  or 
powerful  in  his  own  neighbourhood,  the  plaintiff  should  decide  on  Mid- 
dlesex, where  he  is  sure  of  an  impartial  jury.  If,  however,  a  plaintiff 
insists  on  a  place  of  trial  which  is  not  the  natural  or  most  convenient 
one,  he  may  be  ordered  to  pay  the  additional  costs  occasioned  by  the 
action  being  tried  in  that  place.  {Roberts  v.  Jones,  (1891)  2  Q.  R 
194;  60  L.  J.  Q.  B.  441 ;  HiU  v.  Morris,  8  Times  L.  R  55.) 

Instructions  for  Defence. 

On  receiving  the  Statement  of  Claim,  the  defendant  should  care- 
fully consider  his  position,  and  decide  on  his  course  of  action.  Often 
it  would  be  well  for  him  to  apologize  at  once,  and  pay  money  into 
court.  In  some  few  cases  he  should  declare  war  to  the  knife,  and 
justify.  But  it  is  no  use  for  him  to  send  his  counsel  merely  a  copy 
of  the  Statement  of  Claim  with  instructions  consisting  solely  of  the 
words  "  Counsel  will  please  draw  the  necessary  pleas."  The  Defence 
in  an  action  of  libel  or  slander  is  a  most  important  document,  and 
should  not  be  drafted  hurriedly  or  on  insufficent  materials.  Before 
settling  it,  counsel  should  be  put  in  possession  of  all  the  facts.  He 
should  be  asked  to  advise  whether  the  occasion  was  privileged  ;  and 
if  there  is  any  thought  of  a  justification,  the  evidence  by  which  it  is 
proposed  to  support  that  plea  should  be  submitted  to  counsel  in  fiill 
detail,  and  his  opinion  taken  as  to  its  sufficiency.  If  no  definite 
instructions  be  given  to  counsel,  he  probably  will  content  himself 
with  putting  plaintiff  to  proof  of  eveiy  material  allegation  in  the 
Statement  of  Claim. 
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Amend/ment 

The  defendant's  counsel,  on  receiving  the  Statement  of  Claim, 

should  first  consider  if  it  discloses  any  cause  of  action.     If  the  words 

are  not  actionable  'per  se,  and  no  special  damage  is  alleged,  he  should 

take  out  a  summons  under  Order  XXV.  r.  4,  to  have  the  action 

dismissed  as  being  frivolous  and  vexatious.     So,  if  the  words  set  out 

are  not  defamatory  in  their  ordinary  signification,  and  there  is  no 

innuendo,  or  if  the  innuendo  alleges  a  meaning  which  it  is  clear  that 

the  words  cannot  bear.     So,  again,  if  it  appear  on  the  Statement  of 

Claim  that  the  words  were  uttered  on  an  occasion  which  is  clearly 

ahsolutely  privileged.     (Oompas    v.    White,  6   Times    L.    R    20.) 

Where    the  words    complained    of   are  not  set   out  verbatim,  a 

summons  should   be   taken  out  under  Order  XIX  r.  27.     But  in 

other  cases,  unless  the  defect  is  seriously  embarrassing,  it  is  better 

policy  to  leave  it  unamended ;  it  is  no  part  of  the  defendant's  duty 

to  reform  the  plaintiff's  pleading.    And  be  careful  in  drawing  the 

Defence  not  to  aid  the  defect  in  the  claim  in  any  way ;  the  less  said 

ahout  that  part  of  the  pleading,  the  better ;  do  not  admit  it ;  if  need 

be,  traverse  it  in  so  many  words ;  but  after  such  denial,  avoid  the 

whole  topic,  if  possible ;  leaving  the  plaintiff's  counsel  to  explain  it 

to  the  judge  at  the  trial,  if  he  can. 

PaHicuZaT8. 

But  the  more  usual  application  at  this  stage  is  for  particulars. 
(See  Order  XIX.  rr.  7,  8.) 

It  is  now  settled  practice  that  the  defendant  is  entitled  to 
particulars  of  the  places  where,  the  times  when,  and  the  persons 
to  whom  the  alleged  slanders  or  libels  were  published,  if  such  details 
are  not  given  in  the  Statement  of  Claim.  (Roselle  v.  Bucharian, 
16  Q.  B.  D.  656 ;  55  L.  J.  Q.  B.  376 ;  34  W.  R  488 ;  extending  the 
decision  in  Bradbury  v.  Cooper,  12  Q.  B.  D.  94 ;  63  L.  J.  Q.  B.  658 ; 
32  W.  R.  32  ;  48  J.  P.  198.)  But  an  application  for  such  particulars 
must  be  made  promptly.  {Gouravd  v.  Fitzgerald,  (C.  A.)  37  W.  R. 
265 ;  6  Times  L.  R  80.) 

It  is  no  objection  that  the  defendant  must  know  already  to  whom 
he  spoke  and  wrote  ;  he  is  entitled  to  know  the  case  that  is  going  to 
be  made  against  him.  So,  too,  it  is  no  objection  to  an  order  being 
made  for  such  particulars  that  the  plaintiff  may  be  thus  indirectly 
compelled  to  disclose  the  names  of  his  witnesses.  ''  If  the  particulars 
are  those  that  he  ought  to  give,  he  cannot  refuse  to  do  so  merely  on 
the  ground  that  his  answer  will  disclose  the  names  of  the  witnesses  he 
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proposes  to  call."  (Per  Lord  Esher,  M.R,  in  Zierenberg  v.  Labouchert, 
(1893)  2  Q.  B.  at  p.  187 ;  and  see  Humphries  <k  Co.  v.  Taylor  Drug 
Co.,  39  Ch.  D.  693 ;  37  W.  R  192 ;  59  L.  T.  177.)  And  there  is  no 
distinction  between  actions  of  libel  and  of  slander  in  this  respect 
But,  of  courae,  the  plaintiff  cannot  be  compelled  to  give  the  names 
of  the  persons  passing  in  the  street  at  the  time  the  alleged  slander 
was  uttered.  ( Wingard  v.  Cox,  Weekly  Notes,  1876,  p.  106.)  Nor 
can  a  person  libelled  in  a  newspaper  be  expected  to  give  the  names 
of  all  who  take  the  paper.  Where  the  woixis  were  uttered  in  a 
public  room,  the  plaintiff  was  ordered  to  give  the  best  particalars  he 
could  of  the  names  of  the  persons  present  at  the  time.  (WiUiams 
V.  Bamsdale,  36  W.  R.  126.) 

So,  too,  whenever  any  special  damage  is  claimed,  but  not  with 
sufficient  detail,  particulars  will  be  ordered  of  the  alleged  damage. 
Thus,  the  plaintiff  can  be  compelled  to  state  the  names  of  the 
customers  who  had  ceased  to  deal  with  him  in  consequence  of  the 
defendant's  woi*ds.  This  is  a  very  useful  order;  as,  if  the  plaintiff 
cannot  give  the  names,  he  will  not  be  allowed  at  the  trial  to  give 
any  evidence  in  support  of  the  allegation  of  special  damage.  (See 
Precedents  of  Pleadings,  Nos.  10,  25.)  Particulars  of  general  damage 
will  never  be  ordered. 

Defence. 

Formerly,  by  one  short  and  convenient  plea,  "  Not  Guilty,"  the 
defendant  denied  the  publication  of  the  defamatory  matter,  denied 
its  publication  in  the  defamatory  sense  imputed  by  the  innuendo,  or 
in  any  defamatory  actionable  sense  which  the  words  themselves 
imported,  asserted  that  the  occasion  was  privileged,  and  also  denied 
that  the  words  were  spoken  of  the  plaintiff  in  the  way  of  his  pro- 
fession or  trade,  whenever  they  were  alleged  to  have  been  so  spoken. 
But  now  this  compendious  mode  of  pleading  is  abolished.  *'Not 
Guilty "  can  no  longer  be  pleaded.  The  defendant  must  now  deal 
specifically  with  every  allegation  of  which  he  does  not  admit  the 
ti-uth.  It  will  be  necessary,  therefore,  to  consider  the  following 
several  pleas : — 

1.  Traverses,  putting  plaintiff  to  proof  of  his  case. 

2.  Objections  in  point  of  law. 

3.  Privilege. 

4.  Justification. 

5.  Other  special  defences. 

6.  Payment  into  Court. 

7.  Payment  into  Court  under  Lord  Campbell's  Act. 
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8.  PleadiDg  an  apology. 

9.  The  defendant  may  also  set  up  a  counterclaim. 

All  these  defences,  or  any  number  of  them,  may  be  pleaded 
together  in  the  same  action  without  leave;  although  they  may  be 
obviously  inconsistent,  subject  only  to  the  provision  contained  in 
Order  XXII.  rule  1.  A  defendant  may  "  raise  by  his  Statement  of 
Defence  without  leave  as  many  distinct  and  separate,  and  therefore 
inconsistent,  defences,  as  he  may  think  proper."  (Per  Thesiger,  L.J., 
in  Berdan  v.  Greenwood,  3  Ex.  D.  255  ;  47  L.  J.  Ex.  628 ;  26  W.  R. 
902 ;  39  L.  T.  223.)  Thus,  in  Restell  and  wife  v.  Steward,  Weekly 
Notes,  1875,  pp.  231,  232,  Quain,  J.,  held  that  a  denial  of  publication 
and  a  justification  could  be  pleaded  together.  In  Stainbank  v. 
Beckett,  Weekly  Notes,  1879,  p.  203,  the  defendant  pleaded  that  the 
alleged  libel  did  not  relate  to  the  plaintiff,  that  it  was  a  fair  comment 
upon  a  matter  of  public  interest,  and  also  that  it  was  true  in  fact. 
This  was  obviously  most  inconsistent,  but  the  Court  of  Appeal  held, 
that  though  such  pleas  were  inconsistent,  the  Defence  was  not 
embarrassing,  and  merely  ordered  particulars  of  the  justification. 
(See  also  Hawkealey  v.  Bradahaxo,  (C.  A.)  5  Q.  B.  D.  302 ;  49  L.  J. 
Q.  B.  333 ;  28  W.  R.  557 ;  42  K  T.  285.) 

1.  Traverses. 

It  was  intended  by  the  framers  of  the  Judicature  Act,  that  each 
party  in  his  pleading  should  frankly  admit  every  statement  of  fact 
which  he  does  not  intend  to  seriously  dispute  at  the  trial.  But  this 
intention  has  not  been  carried  out.  Counsel  hesitate  to  make 
admissions  unless  they  are  expressly  instructed  to  do  so,  which  they 
very  seldom  are.  No  doubt  it  may  sometimes  be  desirable  to  deny 
uttering  or  writing  the  words,  so  as  to  compel  the  plaintiff  to  call  as 
his  witness  the  person  to  whom  the  defendant  spoke  or  wrote,  whom 
then  the  defendant  cross-examines  to  show  privilege.  But  as  a  rule 
the  defendant  should  admit  the  publication  whenever  it  can  be 
proved  against  him  without  trouble.  Do  not  deny  everything  in 
the  Statement  of  Claim.  It -looks  weak,  as  though  the  defendant 
had  no  real  defence.  At  the  same  time,  be  careful  how  you  admit 
even  the  introductory  paragraphs,  which  may  appear  immaterial; 
they  were  not  inserted  without  some  purpose.  Every  allegation  of 
fact  not  denied  specifically  shall  be  taken  to  be  admitted.  (Order  XIX. 
r.  13.)     The  following  are  the  most  usual  traverses  : — 

1.  "  The  defendant  never  spoke  or  published  any  of  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim."     The  words  "either 

O.L.S.  o  o 
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falsely  or  maliciously  "  must  not  be  added.  {Bdt  v.  Lawes,  51  L.  J. 
Q.  B.  359.)  For  the  plea,  as  it  stands  without  them,  is  a  denial  of 
the  publication  in  fact ;  if  the  plaintiflF  prove  publication,  the  law 
will  presume  it  to  have  been  false  and  malicious  until  the  defendant 
proves  either  privilege  or  a  justification ;  and  both  privilege  and 
jiistification  must  be  specially  pleaded,  not  merely  suggested  by  the 
addition  of  four  words  to  a  plea  which  really  raises  quite  a  different 
defence. 

2.  *'  The  said  words  do  not  mean  what  is  alleged  in  paragraph  2 
of  the  Statement  of  Claim."  This  is  a  traverse  of  the  innuenda 
The  innuendo,  if  there  be  one,  should  always  be  traversed ;  as  the 
plaintiff  is  sure  to  have  put  the  blackest  construction  on  the 
words. 

3.  "  The  plaintiflF  did  not,  at  the  date  of  the  publication,  if  any,  of 
ihe  said  words,  carry  on  the  business  of  a  butcher  as  alleged  in 
paragraph  1  of  the  Statement  of  Claim  "  ;  or  *'  The  plaintiflF  was  not 

at  the  date,  &c.,  vicar  of as  alleged,"  or  "was  not  then  a 

partner  in  the  firm  of  A.,  B.  &  Co.  as  alleged."  This  is  a  traverse  of 
the  special  character  in  which  the  plaintiflF  sues;  and  must  always 
he  specially  pleaded.  (Rules  of  Trinity  Term,  1853,  r.  16 ;  Order 
XXI.  r.  5.)  If  the  defendant  also  wishes  to  raise  at  the  trial  the 
defence  that  the  plaintiflTs  trade  is  illegal,  this  also  must  now  he 
specially  pleaded.  (Manning  v.  Clement,  7  Bing.  362 ;  5  M.  &  P. 
211,  is  no  longer  law  on  this  point.) 

4.  ''The  defendant  denies  that  he  spoke  or  piiblished  any  of  the 
f$aid  words,  with  reference  to  the   plaintiff  in  the  way  of  his  said 

trade  (or  oflBce  or  profession  of )."     This  plea  did  not  require 

to  be  pleaded  specially  under  the  old  system ;  and  it  would,  there- 
fore, I  presume,  be  now  deemed  to  be  included  in  a  general  denial  of 
the  allegations  in  the  paragraph.  But  it  is  better  to  set  it  out 
plainly. 

6.  "  The  words  did  not  refer  to  the  plaintiff."  See  R  S.  0.  App.  R, 
«.  3,  No.  2.     This  defence  seldom  succeeds. 

6.  No  denial  or  defence  is  necessaiy  ''  as  to  damages  claimed  or 
their  amount ;  but  they  shall  be  deemed  to  be  put  in  issue  in  all 
cases,  unless  expressly  admitted."  (Order  XXI.  r.  4.  And  see 
Order  XIX.  r.  17.) 

2.  Ohjections  in  Point  of  Law. 

Demurrers  are  abolished.  (Order  XXV.  r.  1.)  But  r.  2  of  the  same 
Order  enacts  that : — "  Any  party  shall  be  entitled  to  raise  by  his 
pleadings  any  point  of  law,  and  any  point  so  raised  shall  be  disposed 
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of  by  the  judge  who  tries  the  cause  at  or  after  the  trial,  provided 
that  by  consent  of  the  parties,  or  by  order  of  the  Court  or  a  judge 
on  the  application  of  either  party,  the  same  may  be  set  down  for 
liearing  and  disposed  of  at  any  time  before  the  trial."  And  r.  3 
provides  that : — "  If,  in  the  opinion  of  the  Court  or  a  judge,  the 
•decision  of  such  point  of  law  substantially  disposes  of  the  whole 
action,  or  of  any  distinct  cause  of  action  therein,  the  Court  or  judge 
may  thereupon  dismiss  the  action  or  make  such  other  order  therein 
Bs  may  be  just."  Hence,  it  is  clearly  worth  while  to  raise  on  the 
pleadings  any  point  of  law  which  will  substantially  dispose  of  the 
whole  action.  A  specimen  is  given  in  the  Rules  of  1883,  Appendix  E., 
«.  3,  No.  2 : — "  The  defendant  will  object  that  the  special  damage 
fitated  is  not  sufficient  in  point  of  law  to  sustain  this  action." 
Similarly,  if  no  special  damage  be  alleged,  the  defendant  may 
object  "that  the  said  words  are  not  actionable  without  proof  of 
special  damage ; "  or  if  they  be  printed,  "  that  the  matter  contained 
in  the  said  paragraph  is  no  libel."  This  was  held  a  good  plea  in 
Ireland  before  the  Judicature  Act,  on  the  ground  that  it  raised  a 
question  which  was  now  for  the  jury,  not  the  judge.  {Nixoii  v» 
JSa/rveyy  8  Ir.  C.  L.  Rep.  446.)  And  since  then  such  a  plea  has  been 
freely  used  in  Ireland.  (See  Maguire  v.  Knox,  Ir.  R.  5  C.  L.  408 ; 
jStannus  v.  FiTday,  Ir.  R  8  C.  L.  264 ;  Cosgrave  v.  Trade  Auodliary 
Co,,  Ir.  R.  8  C.  L.  349 ;  M'Loughlvn  v.  Ihuyer  (1),  Ir.  R  9  C.  L. 
170.)  But  if  the  defendant  desires  to  contend  that  the  words  cannot 
possibly  be  construed  into  a  libel,  this  is  a  question  for  the  judge,  who 
should  then  withdraw  the  case  from  the  jury ;  and  such  a  contention 
may  rightly  be  stated  as  a  point  of  law.  If  words  which  are  not 
defamatory  are  accompanied  by  an  innuendo  which  purports  to  give 
them  an  actionable  meaning,  the  defendant  should  first  traverse  the 
innuendo  and  may  then  proceed  to  object  "  that  the  said  words  are 
incapable  of  the  alleged  or  of  any  other  defamatory  meaning.  The 
said  words  without  the  alleged  meaning  are  no  libel." 

3.  Privilege. 

Formerly  it  was  unnecessary  specially  to  plead  privilege ;  this 
defence  was  available  under  the  plea  of  Not  Guilty,  as  it  still  is  in 
-criminal  cases.  {LiUie  v.  Price,  5  A.  &  E.  645.)  But  since  the 
Judicature  Act  privilege  must  be  specially  pleaded,  and  facts  and 
circumstances  must  also  be  stated  showing  why  and  how  the  occasion 
is  privileged.  (Order  XIX.  rr.  4,  15 ;  Spackman  v.  Gibney,  Ex.  D, 
(not  reported).)     "  The  question  whether  the  occasion  is  privileged 
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is  a  question  of  law ;  and  therefore  when  this  defence  is  pleaded,  the 
facts  necessary  to  show  that  the  occasion  is  privileged  must  be 
stated."  {Per  cur.  in  Simmonds  v.  Dunne,  Ir.  R.  5  C.  L.  358,  at 
p.  362.)  Several  such  pleas  will  be  found  collected  on  pp.  680 — 686. 
Where  the  occasion  is  not  absolutely  privileged,  it  is  usual  to  aver 
that  the  defendant  honestly  believed  his  words  to  be  true  and  pub- 
lished them  bond  Jide,  or  without  malice.  But  strictly  this  is  un- 
necessary ;  for  as  soon  as  the  judge  rules  that  the  occasion  is 
privileged,  it  is  for  the  plaintiff  to  prove  malice.  (JeTiou/i'e  v.  Del- 
mege,  (1891)  A.  C.  73 ;  60  L.  J.  P.  C.  11.)  The  defendant  should 
not  allege  that  he  had  just  and  reasonable  grounds  for  believing  the 
charges  against  the  plaintiff  to  be  true ;  as,  if  he  does,  he  may  be 
ordered  to  set  forth  the  grounds  of  such  belief.  (Fitzgerald  v.  Camp- 
bell, 18  Ir.  Jur.  153;  15  L.  T.  74;  contrd,  Cave  v.  Torre,  54  L.  T. 
515.)  Such  an  allegation  runs  dangerously  near  to  a  justification, 
and  the  averment  of  bondjidea  covera  and  includes  it. 

4.  Juatijicaiion. 

This  is  a  most  dangerous  plea,  and  should  never  be  placed  on  the 
record  without  careful  consideration  of  the  sufficiency  of  the  evidence 
by  which  it  is  to  be  supported ;  for  the  strictest  proof  is  required  (see 
Leyman  v.  Latimer,  3  Ex.  D.  15,  352;  47  L.  J.  Ex.  470) ;  and,  if  it 
be  not  proved,  the  defendant's  persistence  in  the  charge  is  some  evi- 
dence  of  malice,  and  will  always  tend  to  aggravate  the  damages 
given  against  him.  The  defence  cannot  be  raised  without  a  special 
plea ;  and  counsel  should  never  draw  such  a  plea  without  express  in- 
structions, and  even  then  should  always  caution  the  defendant  as  to 
the  risk  he  runs. 

When  the  libel  consists  of  one  precise  and  specific  charge  {e.g.,  "  He 
forged  my  name  to  this  cheque  "),  it  is  sufficient  to  plead  generally : 
— "  The  said  words  are  true  in  substance  and  in  fact ; "  and  no  particu- 
lars will  be  ordered.  {Gordon  Cumming  v.  Green  and  others,  7 
Times  L.  R.  408.)  But  whenever  a  general  charge  is  made,  the  very 
words  alleged  to  have  been  uttered  must  be  expressly  justified,  and 
also  specific  instances  must  be  given,  either  in  the  plea  or  in  the 
particulars,  so  that  the  plaintiff  may  know  on  what  facts  the  defen- 
dant intends  to  rely  at  the  trial  in  support  of  his  plea  of  justification. 
{HickinbothaTYi  v.  Leach,  10  M.  &  W.  361  ;  Zi^renberg  and  vAfe  v. 
Laboivchere,  (1893)  2  Q.  B.  183  ;  63  L.  J.  Q.  B.  89  ;  Devereux  v. 
Clarke,  (1891)  2  Q.  B.  582 ;  60  L.  J.  Q.  B.  773.)  Where  the  woids 
impute  constant  and  habitual  misconduct,  it  is  not  sufficient  to  allege 
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id  prove  one  solitary  instance  of  such  misconduct.  (Wakley  v. 
Cooke  and  Healey,  4  Ex.  511 ;  19  L.  J.  Ex.  91.)  It  is  enough  to 
oite  three  instances,  Moore  v.  Terrell  and  others,  4  B.  &  Ad.  870  ;  1 
IN'.  &  M.  559),  and  to  clearly  prove  two.  {R.  pros,  LambHv.  Lubou- 
chere,  14  Cox,  C.  C.  419.)  Such  instances  must  be  pleaded  with 
sufficient  particularity  to  inform  the  plaintiff  precisely  what  are  the 
facts  to  be  tried  ;  and  then  the  plea  may  conclude,  *'  wherefore  the 
defendant  says  that  the  said  words  are  true  in  substance  and  in  fact." 
Ajs  a  rule  these  instances  should  be  stated  in  the  body  of  the  plea. 
(Moness  and  others  v.  Stubbs,  7  G.  B.  N.  p.  555 ;  29  L.  J.  C.  P.  220  ; 
6  Jur.  N.  S.  682.)  But  if  they  are  numerous  or  complicated,  they 
may  be  given  in  particulars  instead.  (Order  XIX.  r.  6  ;  Behreiis  v. 
AUen,  8  Jur.  N.  S.  118  ;  3  F.  &  F.  135  ;  Jones  v.  Bewicke,  L.  R  5 
C.  P.  32  ;  Oourley  v.  PlimsoU,  L.  R.  8  C.  P.  362 ;  42  L.  J.  C.  P.  121 ; 
21  W.  R  683 ;  28  L.  T.  598.) 

If  it  appears  from  the  words  set  out  in  the  Statement  of  Claim  that 
tbe  defendant  did  not  make  a  direct  charge  himself,  but  only  repeated 
ivhat  A.  said,  then  a  general  plea  that  the  words  are  true  will  be  in- 
sufficient {Dvmcan  v.  ThwaiteSj  3  B.  &  C.  556) ;  for  it  will  only  amount 
to  an  assertion  that  A.  said  so ;  whereas  the  defendant  must  go  further, 
and  prove  in  addition  that  what  A.  said  was  true.     (See  ante,  p.  196.) 
The  defendant  must  plead  to  the  words  set  out  in  the  Statement 
of  Claim  and  not  to  some  other  words  of  his  own.    (Rassam  v.  Budge, 
(1893)  1  Q.  B.  671 ;  62  L.  J.  Q.  B.  312.)     Nor  may  he  put  his  own 
meaning  on  the  words,  and  assert  that  in  that  sense  they  are  true. 
{Wood  V.  Earl  ofDv/rham,  4  Times  L.  R  656.)     The  precise  charge 
must  be  justified  ;  and  the  whole  of  the  precise  charge.     (Ooodbiime 
V.  Bowman  and  others,  9  Bing.  532.)    Every  fact  stated  must  be 
proved  true  (Weaver  v.  Lloyd,  2  B.  &  C.  678 ;  Helshamv.  Blackwood, 
11  C.  B.  Ill ;  20  L.  J.  C.  P.  187 ;    15  Jur.  861),  unless  it  be  abso- 
lutely  immaterial  and  trivial,  and  in  no  way  alters  the  complexion  of 
the  affair.     But  not  every  comment  on  such  facts  need  be  justified. 
Thus,  if  the  defendant  states  certain  facts,  and  then  calls  the  plaintiff 
a  **  scamp  "  and  a  "  rascal,"  and  such  epithets  would  be  deser^'ed  if 
the  facts  as  stated  are  true,  then  it  is  sufficient  to  plead  the  truth  of 
the  facts;  the  epithets  need  not  be  expressly  justified.     (Morrison 
v.  Harmer,  3  Bing.  N.  C.  767 ;  4  Scott,  533 ;  Tighe  v.  Cooper,  7  E. 
&  B.  639 ;  26  L.  J.  Q.  B.  215.)     But  if  the  comment  introduces  an 
independent  fact,  or  substantially  aggravates  the  main  imputation,  it 
must  be  expressly  justified.     Thus,  a  libellous  heading  to  a  news- 
paper article  must  be  justified  as  well  as  the  facts  stated  in  the 
article.     (Bishop  v.  Latimer,  4  L.  T.  775 ;  Clement  v.  Lewis  and 
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others,  3  Br.  &  Bing.  297  ;  3  B.  &  Aid.  702.  See  aTite,  pp.  192— 
196.)  Where  the  words  relate  wholly  to  a  matter  of  public  interest, 
the  defendant  may  justify  the  allegations  of  fact  while  pleading  that 
the  rest  of  the  words  are  fair  comment,  as  was  done  in  Lord  Penrhyn 
V.  Licensed  Victuallers'  Mirror,  7  Times  L.  R.  1.  (See  the  form  of 
this  plea,  Precedent  No.  29,  post,  p.  672.) 

But  the  defendant  may  in  mitigation  of  damages  by  a  special  plea 
(Vessey  v.  Pike,  3  C.  &  P.  512)  justify  a  part  of  the  libel,  provided 
such  part  is  distinct  and  severable  from  the  rest.  (See  Davis  v. 
Billi'iigj  8  Times  L.  R.  58 ;  and  other  cases  cited  ante,  p.  199.)  But 
the  plea  must  distinctly  identify  the  portion  justified.  (Fleming  v. 
Dollar,  23  Q.  B.  D.  388 ;  58  L.  J.  Q.  B.  548 ;  and  see  Precedent 
No.  89.)  If  the  defendant  pleads  a  justification  of  the  words  without 
any  qualification  he  must  at  the  trial  prove  the  words  true  in  what- 
ever sense  the  jury  may  put  upon  them.  But  if  there  is  an  innuendo 
in  the  Statement  of  Claim,  the  defendant  may,  if  he  thinks  fit,  qualify 
his  justification,  denying  that  such  innuendo  puts  the  true  construc- 
tion on  the  words,  and  asserting  merely  that  in  their  natural  and 
ordinary  signification  they  are  true.  In  this  case  he  will  not  be 
allowed  at  the  trial  to  say  that  the  words  are  true  in  the  meaning 
ascribed  to  them  by  the  innuendo ;  so  that  if  the  jury  think  that  the 
words  bore  that  meaning,  the  defendant  will  have  no  defence  under 
this  plea.  But  the  defendant  must  always  make  it  perfectly  clear 
how  mucli  of  the  words  ha  justifies,  and  in  what  sense  he  justifi^ 
them.  {Fleming  v.  Dollar,  suprd,)  Any  plea  which  wears  a  doubt- 
ful aspect,  which  may  be  either  a  justification,  or  a  mere  traverse,  or 
a  plea  of  privilege,  will  be  struck  out  at  chambers  as  embarrassing. 
(Car)'  V.  Duckett,  5  H.  &  N.  783  ;  29  L.  J.  Ex.  468 ;  Bremhridge  v. 
Latimer,  12  W.  R.  878  ;  10  L.  T.  816 ;  O'Keefe  v.  Cardinal  (Mien, 
Jr.  R.  7  C.  L.  319.) 

A  defendant  will  not  be  allowed  to  amend  his  Defence  and  plead  a 
justification  at  the  last  moment,  e,g,,  on  the  day  before  the  trial 
{Kirhy  v.  Simpson,  3  Dowl.  791.) 

6.  Other  Special  Defen/^es. 

Statute  of  Limitations, — The  objection  that  the  action  is  brought 
too  late  must  be  raised  by  a  special  plea  (Order  XIX.  r.  15),  even 
though  the  defect  is  apparent  on  the  face  of  the  Statement  of  Claim. 
This  was  decided  as  long  ago  as  1636.  {Hawkings  v.  Billhead,  CrOb 
Car.  404.) 

Previous  Action. — That  plaintiflF  has  previously  sued  defendant 
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for  the  same  cause  of  action  is  a  defence,  whatever  the  result  of  the 
former  action.  (See  ante,  p.  546,  and  Precedent  No.  60.)  That 
judgment  was  recovered  against  one  joint  publisher  is  also  a  bar  to 
any  action  against  the  others  for  the  same  publication.  (See  form  of 
plea,  2  0.  &  K.  683,  n.) 

Accord  and  Satisfaction. — That  plaintiff  agreed  to  accept  certain 
apologies  and  that  defendant  duly  published  them  in  accordance  with 
such  agreement  was  held  a  bar  to  the  action  in  Boosey  v.  Wood,  3 
H.  &  C.  484;  34  L.  J.  Ex.  65.  (See  also  Lan^  v.  Applegate,  1  Stark. 
97 ;  and  Marks  v.  Conservative  Newspaper  Co.,  3  Times  L.  R.  244.) 

As  to  accord  and  satisfaction  made  by  one  jointly  liable  with  the 
defendant,  see  Bainbridge  v.  Lax,  9  Q.  B.  819 ;  Thurman  v.  Wild, 
11  A.  &  E.  453  ;  Hey  v.  Moorhouse,  6  Bing.  N.  C.  52.  An  accord  or 
satisfaction  made  by  a  third  party  on  the  defendant's  behalf,  and 
accepted  by  the  plaintiff  in  discharge,  will  be  a  bar  to  the  action. 
{Jones  v.  Broadhurst,  9  C.  B.  173.     See  Precedents  Nos.  61,  62.) 

Release. — ^A  release  must  be  specially  pleaded.  (Order  XIX.  r.  15.) 

In  an  American  case  {Bea^h  et  ux.  v.  Beach,  2  Hill  (N.  Y.),  260, 
ante,  p.  419),  a  release  by  the  plaintiff's  husband  was  pleaded  to  an 
action  for  slander  of  the  wife. 

Husband  and  wife. — By  virtue  of  the  Mairied  Women's  Property 
Act  Amendment  Act,  1874  (37  &  38  Vict.  c.  50),  s.  2,  a  husband 
when  sued  for  a  libel  or  slander  published  or  uttered  by  his  wife 
before  her  marriage  may,  if  married  between  July  30th,  1874,  and 
January  1st,  1883,  in  addition  to  any  other  pleas,  plead  that  no  pro- 
perty vested  in  him  by  reason  of  the  marriage  within  the  meaning  of 
s.  5,  or  if  a  certain  amount  of  property  did  so  vest  in  him,  then  that 
be  is  liable  to  that  extent,  and  no  further.  As  to  a  husband  married 
on  or  since  January  1st,  1883,  see  ante,  pp.  421 — 423. 

Where  a  man  and  woman  sue  as  husband  and  wife  for  defamation 
of  the  woman,  the  defendant  may  plead  that  they  are  not  husband 
and  wife ;  for  if  so,  the  male  plaintiff  has  no  right  of  action. 
{Chantler  and  wife  v.  Lindsey,  16  M.  &  W.  82  ;  4  Dowl.  &  Lowndes, 
339.)     But  now  see  45  &  46  Vict.  c.  75,  s.  1,  am,te,  p.  415. 


6.  Payment  into  Court. 

Payment  into  Court  is  not  strictly  a  defence;  it  is  rather  an 
attempt  at  a  compromise,  practically  admitting  liability  to  a  certain 
extent.  In  all  other  actions  a  defendant  may  pay  money  into  Court, 
while  at  the  same  time  he  denies  all  liability.  But  this  is  not 
allowed  in  actions  or  counterclaims  for  libel  or  slander;  why,  I 
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cannot  say.  (Order  XXII.  r.  1.)  Here  the  defendant,  if  he  pajs 
money  into  Court  at  all,  must  do  so  "by  way  of  satisfaction  which 
shall  be  taken  to  admit  the  claim  or  cause  of  action  in  respect  o 
which  the  payment  is  made."  Hence,  Jones  v.  Mackie,  L.  R.  3  Ex. 
1 ;  37  L.  J.  Ex.  1 ;  16  W.  R  109  ;  17  L.  T.  151 ;  and  Hawke^^y  v. 
Brad.Hhaw,  (C.  A.)  5  Q.  B.  D.  302 ;  49  L.  J.  Q.  B.-  333 ;  28  W.  R. 
557 ;  42  L.  T.  285,  are  no  longer  law  since  October  24th,  1883. 

Where,  however,  the  words  are  defamatory  in  their  natural  and 
obvious  meaning,  and  the  plaintiff  by  his  innuendo  puts  on  them  a 
more  defamatory  meaning,  the  defendant  may  traverse  the  innuendo 
and  at  the  same  time  pay  money  into  Court ;  provided  it  be  made 
clear  on  the  face  of  the  plea  that  the  money  is  paid  into  Court  in 
respect  of  the  words  without  the  alleged  meaning;  as  such  a 
traverse  is  not  in  that  case  "a  defence  denying  liability.'*  (McuJcay 
v.  Manchester  Press  Co.,  54  J.  P.  22 ;  6  Times  L.  R.  16.)  The  form 
of  such  a  plea  is  given  in  Appendix  A.,  No.  64. 

Neither  the  fact  that  money  has  been  paid  into  Court  nor  the 
amount  paid  in  can  be  mentioned  to  the  jury.  (Order  XXII.  r.  22.) 
Still,  I  should  not  advise  a  defendant  who  has  any  defence  on  the 
merits  to  pay  money  into  Court.  If  he  decides  to  do  so,  he  should 
pay  in  a  substantial  sum — at  least  twice  as  much  as  he  himself 
thinks  the  plaintiff  is  entitled  to.  It  is  seldom  worth  while  to  pay  a 
farthing  or  a  shilling  into  Court;  for  it  is  very  improbable  that 
plaintiff  will  accept  that  sum ;  and  if  the  jury  do  not  award  more 
than  such  contemptuous  damages,  the  judge  would  probably  order 
the  plaintiff  to  pay  his  own  costs,  although  nothing  had  been  paid 
into  Court. 

7.  Payment  into  Court  under  Lord  CampbdVs  Act. 

By  Lord  Campbeirs  Libel  Act  (6  &  7  Vict.  c.  96),  s.  2,  in  an 
action  for  a  libel  contained  in  any  public  newspaper  or  periodical 
publication,  the  defendant  may  plead  that  the  libel  was  inserted 
without  actual  malice  and  without  gross  negligence,  and  that  before 
the  commencement  of  the  action,  or  at  the  earliest  opportunity  after- 
wards, an  apology  was  published  or  offered,  and  may  pay  money  into 
Court  by  way  of  amends.  (For  the  form  of  plea,  see  Precedent 
No.  69.)  The  words  in  this  section  enabling  the  defendant  to  pay 
money  into  Court  were  repealed  in  1879  as  being  unnecessary,  the 
Rules  of  1875  permitting  payment  into  Court  in  eveiy  action. 
Hence,  now  there  is  no  distinction  between  money  paid  into  Court 
under  Lord  Campbell's  Act,  and  money  paid  in  with  any  other  plea 
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in  an  action  of  libel  or  slander.  Both  are  subject  to  the  same  rules. 
Section  2  of  the  8  &  9  Vict.  c.  76,  which  requires  payment  into 
Oouit  as  the  necessary  concomitant  of  such  a  plea,  is  not  repealed. 
Whenever  a  defendant  desires  to  rely  on  section  2  of  Lord  Campbell's 
A.ct,  he  must  pay  money  into  Court  when  the  pleading  is  delivered, 
if  not  before;  otherwise  the  plea  will  be  struck  out.  And  such 
payment,  by  the  express  words  of  Order  XXIT.  r.  1,  will  operate  as 
an  admission  of  liability;  and  no  plea  denying  liability  can  be 
pleaded  in  the  Defence ;  though  the  defendant  may  of  course  deliver 
a  notice  under  Order  XXXVI.  r.  37.  i  The  plaintiff  may,  if  he  thinks 
fit,  at  once  take  the  money  out  of  Court,  and  proceed  with  his  action 
in  the  hope  of  recovering  greater  damages  (Order  XXII.  r.  5  (b));  or 
he  may,  of  course,  accept  the  sum  paid  into  Court  in  satisfaction  of 
his  cause  of  action.  This  is^  at  all  events,  the  practice  in  England  ; 
in  Ireland  a  different  rule  prevails,  a  distinction  being  still  preserved 
between  a  payment  into  Court  under  Lord  Campbell's  Act,  and  all 
other  payments  into  Court  (under  rales  which,  perhaps,  are  differently 
worded  from  our  own).  (See  Harris  v.  Arnott  and  others,  (No.  1) 
24  L.  R.  Ir.  404 ;  Coughlan  v.  Morris,  6  L.  R.  Ir.  406.) 

8.  Pleading  an  Apology. 
The  above  section  of  Lord  Campbell's  Act  applies  only  to  public 
periodical  publications;  but  s.  1  of  the  same  Act  empowers  any 
defendant  to  give  in  evidence,  in  mitigation  of  damages  in  any  action, 
whether  of  slander  or  libel,  that  he  made  or  offered  an  apology  to  the 
plaintiff  before  action,  or  at  the  earliest  opportunity  afterwards,  if  he 
had  no  opportunity  before  action.  This  section  distinctly  does  not 
empower  a  defendant  to  plead  an  apology ;  for  it  requires  him  with 
his  plea  to  give  notice  in  writing  to  the  plaintiff  of  his  intention  to 
give  such  apology  in  evidence.  But  there  can  be  no  objection  now  to 
the  defendant  making  such  written  notice  part  of  his  Defence ;  indeed, 
that  he  made  such  an  apology  is  a  material  fact  on  which  he  relies, 
within  the  meaning  of  Order  XIX.  r.  4.  It  is,  I  think,  now  open  to 
a  defendant,  if  he  think  fit,  to  state  in  his  pleading  facts  which  are 
no  defence,  but  which  tend  to  mitigate  the  damages.  It  can  scarcely 
be  said  that  such  a  method  of  pleading  embarrasses  the  plaintiff,  for 
it  gives  him  notice  what  will  be  the  defendant's  case  at  the  trial. 
Indeed,  the  decisions  in  Scott  v.  Sampson,  8  Q.  B.  D.  491 ;  61  L.  J. 
Q.  B.  380;  30  W.  R  541;  46  L.  T.  412;  46  J.  P.  408;  and 
MiUington  v.  Loring,  6  Q.  B.  D.  190 ;  50  L.  J.  Q.  B.  214 ;  29  W.  R. 
207 ;  43  L.  T.  657 ;  45  J.  P.  268,  if  taken  literally,  imply  that  a 
defendant  must  always  plead  such  facts  in  his  Defence.     But  this  is 
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not  the  practice,  and  it  may  be  infen-ed  from  Order  XXXVI.  r.  37, 
that  a  defendant  is  not  bound  to  set  out  in  his  pleading  the  facts  on 
which  he  proposes  to  rely  in  mitigation  of  damages.  (See  Wood  v. 
Earl  of  Durham,  21  Q.  B.  D.  501 ;  67  L.  J.  Q.  B.  547 ;  37  W.  R 
222 ;  59  L.  T.  142 ;  and  Wood  v.  Cox,  4  Times  L.  R  550.) 

But  it  is  quite  another  matter  for  the  defendant  in  his  Defence  to 
apologize  for  the  first  time,  when  he  had  previous  opportunities,  of 
which  he  did  not  avail  himself.  Still,  this  is  sometimes  done  when 
money  is  paid  into  Court :  it  shows  that  the  defendant  has  taken  his 
counsel's  opinion,  and  acted  on  it.  (See  Precedents  Nos.  63,  65,  66.) 
It  certainly  cannot  embarrass  a  plaintiff  to  have  placed  upon  the 
record  a  full  retractation  of  the  charge  accompanied  by  an  expression 
of  regret ;  and  it  should  conduce  to  an  amicable  settlement.  But  it 
is  certainly  strange  pleading ;  and  if  the  plaintiff  wishes  to  have  it 
struck  out,  his  application  will  probably  be  successful;  though  he 
can  hardly  afterwards  demand  an  apology  at  the  trial.  In  cases 
within  Order  XXXVL  r.  37,  the  defendant  should  deliver  particulars; 
as  therein  required.     (See  Precedent  No.  70.) 

9.  Counterclaim, 

It  is  not  often  that  there  is  a  counterclaim  in  an  action  for  libel  or 
slander,  and  it  would  clearly  be  prejudicial  to  the  fair  trial  of  the 
action  to  permit  a  defendant  to  raise  incongruous  issues.  Still,  there 
is  no  reason  why  other  libels  or  slanders  published  by  the  plaintiff  of 
the  defendant  should  not  be  made  matter  of  counterclaim,  and  the 
fact  that  they  arise  out  of  a  different  transaction  will  be  no  ground 
for  excluding  them  {Quin  v.  Heasion,  40  L.  T.  70 ;  4  L.  R  (Ir.)  35), 
if  they  can  be  "  conveniently  disposed  of  in  the  pending  action."  In 
Nicholson  v.  JoA^kson,  W.  N.  1876,  p.  38,  where  an  action  had  been 
brought  by  a  director  of  a  company  for  libel,  a  counterclaim  set  up 
by  the  defendant  for  damages  for  loss  sustained  in  respect  of  shares 
bought  on  false  representations  was  struck  out  by  Lindley,  J.  So, 
in  Lee  v.  Colyer,  W.  N.  1876,  p.  8,  Quain,  J.,  struck  out  a  counter- 
claim for  not  repairing  a  house,  the  action  being  for  assault  and 
slander.  And  where  the  writ  was  specially  indorsed  for  two  quarters' 
rent,  the  defendant  was  not  allowed  to  set  np  a  counterclaim  for 
libel  and  slander  not  connected  with  the  claim  for  rent.  (Rotheram 
V.  Priest,  49  L.  J.  C.  P.  105 ;  28  W.  R  277 ;  41  L.  T.  558.)  But  in 
Dohede  v.  Fisher,  at  the  Cambridge  Summer  Assizes,  1880,  the  late 
Lord  Chief  Baron  had  to  try  an  action  of  slander,  in  which  there  was 
a  counterclaim  about  a  right  of  shooting  over  the  land  occupied  by 
the  defendant.     {TiTties  for  July  29th,  1880.) 
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Amendment. 

The  plaintiff  on  receiving  the  Defence  should  first  consider  whether 
any  portions  of  it  require  amendment.  If,  for  instance,  money  has 
been  paid  into  Court  with  a  defence  denying  liability,  in  violation  of 
Order  XXII.  r.  1,  or  if  no  money  has  been  paid  into  Court  with  a  plea 
under  s.  2  of  Lord  Campbell's  Act,  it  may  be  worth  while  for  the 
plaintiff  to  apply  at  chambers  for  an  order  to  strike  out  the  para- 
graphs improperly  inserted  in  the  Defence.  Or  the  whole  Defence 
may  be  struck  out  under  Order  XXV.  r.  4,  where  it  is  clearly 
frivolous  and  vexatious.  (Salomons  v.  Knight,  8  Times  L.  R.  472.) 
But  in  other  cases  it  is  not  always  wise  to  apply  to  have  your  opponent's 
pleading  struck  out  or  amended,  even  where  you  are  strictly  entitled 
so  to  do.  (See  ante,  p.  559.)  It  is  often  better  policy  to  leave  a 
flagrantly  bad  specimen  of  pleading  unamended,  and  not  to  kindly 
strengthen  your  adversary's  position.  No  party  may  dictate  to  the 
other  how  he  shall  plead  ;  he  must  satisfy  the  master  at  chambers  or 
district  registrar  that  the  passage  to  which  he  objects  is  either 
scandalous  (that  is,  both  offensive  and  at  the  same  time  irrelevant), 
or  that  it  tends  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the 
action.  Then,  it  may  be  that  the  plaintiff's  own  Statement  of  Claim 
may  require  amendment.  (Order  XXIII.  r.  6.)  But  a  plaintiff  will 
not  be  allowed  to  amend  by  setting  up  fresh  claims  in  respect  of  causes 
of  action  which  since  the  issue  of  the  writ  have  become  baiTed  by  the 
Statute  of  Limitations.  (Weldon  v.  Neal,  (C.  A.)  19  Q.  B.  D.  394; 
56  L.  J.  Q.  B.  621;  35  W.  R.  820.)  Where  the  action  has  been 
brought  on  a  substantial  publication,  to  which  a  good  defence  is 
pleaded,  the  plaintiff  will  not  be  allowed  to  amend  his  claim  by  includ- 
ing in  it,  for  the  first  time,  a  trivial  and  merely  technical  publication 
which  such  defence  may  not  cover.  {Dillon  v.  Balfour,  20  L.  R  Ir. 
600.)  In  some  cases  the  plaintiff  may  amend  by  adding  a  new 
defendant.  (Edward  v.  Lowther,  45  L.  J.  C.  P.  417 ;  24  W.  R.  434; 
34  L.  T.  255 ;  Montgomery  v.  Foy,  Morgan  &  Co,,  (1895)  2  Q.  B. 
321 ;  43  W.  R  691 ;  73  L.  T.  12.) 


ParticuLara, 

Next,  if  the  defendant's  pleading  requires  no  amendment,  parti- 
culars may  still  be  demanded.  If  no  facts  be  stated  in  a  plea  of 
justification,  the  plaintiff  should  apply  for  particulars  of  the  facts 
upon  which  the  defendant  intends  to  rely  at  the  trial  in  support  of 
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his  plea  (Foster  v.  Ferryman,  8  Times  L.  R.  115),  unless  the  charge 
itself  be  specific  and  precise.  (See  ante,  p.  564.)  Thus,  where  the 
libel  imputed  that  the  plaintiffs  had  infringed  defendant's  patents, 
the  defendant  was  ordered  to  deliver  particulars  to  the  plaintifib, 
showing  in  what  respects  he  alleged  that  the  plaintiffs  had  infringed 
his  patents,  and  giving  references  to  line  and  page  of  his  own 
specifications.  ( Wren  and  another  v.  Weild,  38  L.  J.  Q.  B.  88 ; 
Union  Electrical  Fower  Co,  v.  Electrical  Fower  Storage  Co.,  (C.  A-) 
38  Ch.  D.  325  ;  36  W.  R  913 ;  59  L.  T.  427.)  And  it  is  no  objection 
to  an  order  being  made  for  such  particulars  that  the  defendant  may 
thereby  be  indirectly  compelled  to  disclose  the  names  of  his  witnesses. 
(Per  Lord  Esher,  M.R,  in  Zierenberg  v.  Lahouchere,  (1893)  2  Q.  R 
at  p.  187 ;  Humphries  <b  Co.  v.  Taylor  Drug  Co.,  39  Ch.  D.  693;  37 
W.  R  192 ;  59  L.  T.  177.)  And  to  the  particulars  so  given  the 
defendant  will  be  strictly  limited ;  he  may  not  deliver  further 
pai-ticulars  without  leave.  (Yorkshire  Frovident  Co.  v.  OUbert^ 
(1895)  2  Q.  B.  148 ;  72  L.  T.  445 ;  Emden  v.  Bums,  10  Times  L.  R 
400.)  So,  too,  particulars  may  be  obtained  if  a  plea  of  privil^e 
does  not  state  the  circumstances  which  render  the  occasion  privil^ed, 
and  on  obtaining  such  particulars  plaintiff  may  object,  as  a  matter  of 
law,  that  they  disclose  no  privilege. 


Reply. 

A  Reply  as  a  rule  is  a  mere  joinder  of  issue  in  actions  of  defama- 
tion, unless  there  be  a  counterclaim.  This  operates  as  a  denial  of 
every  material  allegation  of  fact  in  the  Defence,  except  admissions 
(Order  XIX.  r.  18.)  To  a  plea  of  absolute  privilege  no  other  reply  is 
possible.  (See  Scott  v.  Stansfield,  L.  R  3  Ex.  220 ;  37  L.  J.  Ex. 
155 ;  16  W.  R  911 ;  18  L.  T.  572 ;  Dawkins  v.  Lord  Faulet,  L.  R 
5  Q.  B.  94 ;  39  L.  J.  Q.  B.  53 ;  18  W.  R  336 ;  21  L.  T.  584.)  To  a 
plea  of  qualified  privilege  a  special  reply  is  unnecessary,  if  malice  be 
alleged  in  the  Statement  of  Claim  or  negatived  in  the  Defence.  (See 
ante,  p.  555.)  To  a  justification  setting  out  a  conviction,  or  to  a 
plea  of  a  previous  action,  the  plaintiff  must  reply  specially  Nul  tid 
recard,  if  it  be  the  fact  that  there  is  no  such  record ;  or  if  the  con- 
viction be  erroneously  stated  in  the  Defence  (as  in  Alexander  v. 
J^f.  E.  Ry.  Co.,  34  L.  J.  Q.  B.  152 ;  6  B.  &  S.  340),  the  plaintiff  may 
set  it  out  correctly  in  his  Reply.  Or  to  such  a  conviction  the 
plaintiff  may  reply  a  pardon  {Cuddington  v.  WUkin^,  Hob.  67,  81 ; 
2  Hawk.  R  C.  c.  37,  s.  48),  or  that  he  had  undergone  his  sentence, 
which  will   have   the  same  effect  (Precedent  No.  40;  Leymxin  v. 
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Latiraer  and  others,  3  Ex.  D.  15,  352;  37  L.  T.  360,  819;  14  Cox, 
C.  C.  51) ;  though  I  apprehend  neither  reply  would  be  an  answer  if 
the  words  complained  of  were  that  the  plaintiff  "  was  convicted  of"  a 
crime.  On  a  plea  under  s.  2  of  Lord  Campbell's  Act,  the  plaintiff 
usually  joins  issue  merely,  but  he  may  if  he  likes  admit  that  the 
libel  appeared  in  a  newspaper,  and  that  money  has  been  paid 
into  Court ;  but  deny  that  the  libel  was  inserted  without  actual 
malice  and  without  gross  negligence,  and  that  the  sum  of  money 
paid  into  Court  is  sufficient.  {Chadwick  v.  Herapath,  3  C.  B.  885 ; 
16  L.  J.  C.  P.  104;  Smitit  v.  Harrison,  1  F.  &  F.  565.)  To  a 
general  plea  of  payment  into  Court  some  pleaders  reply  specially 
that  the  sum  paid  in  is  insufficient ;  but  a  mere  joinder  of  issue  will 
raise  that  point  with  equal  effect.  In  either  case  a  prudent  plaintiff 
will  at  once  take  the  money  out  of  Court  under  Order  XXIL 
r.  5  (b),  lest  after  verdict  the  judge  may  order  some  of  it  to  be  paid 
to  the  defendant.  (See  Gray  v.  Ba/rtholomew,  (1895)  1  Q.  B.  209 ; 
64  L.  J.  Q.  B.  125  ;  71  L.  T.  867.)  If  the  plaintiff  takes  the  money 
out  of  Court  in  satisfaction  of  his  claim,  he  will  be  entitled  to  his 
costs  to  date.     (Marriage  v.  Wilson,  53  J.  P.  120.) 

Interrogatories. 

Great  care  is  necessary  in  applying  former  decisions  as  to  interro- 
gatories to  the  present  practice.  Before  the  Judicature  Act  special 
leave  was  required  to  administer  interrogatories,  and  the  propriety  of 
any  interrogatory  proposed  to  be  administered  was  discussed  on  the 
application  for  leave.  Then  from  November  1st,  1875,  to  Octo- 
ber 24th,  1883,  either  party  delivered  interrogatories  as  of  right, 
subject  only  to  this — that  if  he  exhibited  interrogatories  unreason- 
ably, vexatiously,  or  at  improper  length,  he  might  be  ordered  to  pay 
the  costs  of  them.  Now,  again,  since  October  24th,  1883,  leave  is 
necessary,  which  will  not  be  granted  (except  in  very  exceptional  cir- 
cumstances) before  the  Defence  is  delivered ;  and  51.  at  least  must  be 
paid  into  Court  for  the  privilege.  (Order  XXXI.  n*.  1,  26.)  And  on 
January  1st,  1894,  the  judges  restored  the  original  practice,  and  now 
require  the  party  who  desires  leave  to  interrogate  to  submit  the 
draft  of  his  proposed  interrogatories  to  the  master  (Order  XXXI. 
r,  2) ;  although  their  allowance  by  the  master  does  not  amount  to  a 
decision  that  the  party  is  bound  to  answer  them  :  he  may  still  in  his 
affidavit  take  any  objection  to  answering  them  that  he  otherwise 
might  have  taken.  {Peek  v.  Ray,  (1894)  3  Ch.  282 ;  63  L.  J.  Ch. 
647.)     Then  between  November  1st,  1875,  and  November  18th  1878, 
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the  party  interrogated  was  always  allowed  to  apply  at  chambers  to 
have  objectionable  interrogatories  struck  out ;  this  now,  bs  a  rule,  he 
may  not  do ;  he  merely  refuses  to  answer  them  in  his  affidavit  in 
answer.     (See  post,  p.  678.) 

In  actions  of  slander,  too,  the  Courts  formerly  felt  a  gi*eat  reluctance 
in  allowing  any  interrogatories  at  all  to  be  administered.  (Stem  v. 
Sevaatopulo,  14  C.  B.  N.  S.  737 ;  32  L.  J.  C.  P.  268.)  In  fact,  there 
is  only  one  instance  i*eported  of  such  interrogatories  being  allowed 
before  the  Judicature  Act,  and  in  that  case  (Atkinson  v.  Foabroke, 
L.  R  1  Q-  B.  628 ;  35  K  J.  Q.  B.  182),  the  plaintiff  had  exhausted 
every  other  channel  of  inquiry,  and  was  unable  to  discover  what  were 
the  exact  words  the  defendant  had  uttered.  Formerly,  also,  the 
Court  was  reluctant  in  actions  both  of  libel  and  slander  to  assist  the 
defendant  in  obtaining  evidence  in  support  of  his  plea  of  justification, 
on  the  ground  that  he  ought  not  to  have  taken  away  the  character  of 
the  plaintiff  unless  he  was  in  a  position  to  prove  the  truth  of  the 
charge  he  made.  (Metropolitan  Saloon  Omnibus  Co.  v.  Hawkins^ 
4  H.  &  N.  87,  146  ;  28  L.  J.  Ex.  201 ;  7  W.  R  265.)  But  this  reluc- 
tance has  entirely  disappeared  (see  Marriott  v.  ChaToberlain,  (C.  A-) 
17  Q.  B.  D.  154 ;  55  L.  J.  Q.  B.  448  ;  34  W.  R  783;  54  K  T.  714), 
and  both  defendant  and  plaintiff  now  deliver  and  answer  interroga- 
tories as  in  any  other  action.  There  are,  however,  certain  rules  which 
determine  what  interrogatories  may  be  administered  and  what  not : 

1.  Interrogatories  must  be  relevant  to  the  matters  in  issue.  Thus, 
if  no  justification  be  pleaded,  interrogatories  tending  to  establish  the 
truth  of  the  libel  will  not  be  allowed.  {Hindlip  v.  Mvdford,  6  Times 
L.  R.  367.)  Interrogatories  asking  the  plaintiff  whether  charges 
similar  to  those  contained  in  the  libel  had  not  been  made  against  him 
previously  in  a  newspaper,  and  whether  he  had  contradicted  them  or 
taken  any  notice  of  these  previous  charges,  are  clearly  irrelevant. 
{Pankhurst  v.  Hamiilton,  2  Times  L.  R  682  ;  Hivdlip  v.  Mvdford, 
suprd,)  Not  every  question  which  could  be  asked  a  witness  in  the 
box  may  be  put  as  an  interrogatory.  (Per  Martin,  B.,  in  Peppiatt 
and  wife  v.  Smithy  33  L.  J.  Ex.  240 ;  and  see  the  concluding  words 
of  Order  XXXI.  r.  1.)  Thus,  questions  to  credit  only  will  not  he 
allowed,  although  of  course  they  may  be  asked  in  cross-examination. 
(AUhusen  v.  Lahowchere,  (C.  A.)  3  Q.  B.  D.  664  ;  47  K  J.  Ch.  819  ;  27 
W.  R.  12  ;  39  L.  T.  207.)  "  We  have  never  allowed  interrogatories 
merely  as  to  the  credibility  of  a  party  as  a  witness."  (Per  CJock- 
bum,  O.J.,  in  Labov^chere  v.  Shaw,  41  J.  P.  788.)  Again,  no  ques- 
tion need  be  answered  which  is  not  put  bond  fide  for  the  purposes  of 
the  present  action,  but  with  a  view  to  future  litigation.     Thus,  the 
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3)ublisher  of  a  newspaper  must  answer  the  interrogatory :  "  Was  not  the 
passage  set  out  in  paragi'aph  8  of  the  Statement  of  Claim  intended  to 
-apply  to  the  plaintiflf? "  ;  but  he  need  not  answer  the  further  question, 
*'  If  not,  say  to  whom  V  as,  if  the  passage  did  not  apply  to  the  plain- 
tiff, it  is  immaterial  to  whom  it  referred,  so  far  as  the  present  action 
is  concerned.  {Wilton  v.  BrigneUy  Weekly  Notes,  1875,  p.  239.) 
So  defendant  cannot  be  asked,  "  If  you  did  not  ,print  the  libel,  did 
M'C.  &  Co.  or  some  other  and  what  firm  print  it  ? "  {Pankhurst  v. 
Wighton  &  Go,,  2  Times  L.  R.  745.)  If  the  defendant  has  admitted 
that  he  published  the  libel  in  his  newspaper,  he  cannot  be  compelled 
to  disclose  the  name  of  his  informant  or  the  name  of  the  writer  of 
the  libel,  unless  the  identity  of  such  informant  or  writer  is  a  fact 
material  to  some  issue  raised  in  the  case.  (Hennesay  v.  Wright, 
<No.  2)  24  Q.  B.  D.  445  n. ;  36  W.  R  879 ;  Gibson  v.  Evans,  23  Q. 
B.D.  384;  58  L.  J.  Q.  B.  612;  61  L.  T.  388;  M'Colla  v.  Jones,  4 
Times  L.  R  12 ;  Mackenzie  v.  Steinkopff,  54  J.  P.  327 ;  6  Times 
L.  R  141.) 

But  interrogatories  are  not,  like  pleadings,  confined  to  the  facts  on 
which  the  parties  intend  to  rely ;  they  should  be,  and  generally  are, 
directed  to  the  evidence  by  which  they  intend  to  establish  such  facts 
at  the  trial.  Either  party  may  interrogate  as  to  any  link  in  the 
chain  of  evidence  necessary  to  substantiate  his  case  ;  the  question  is 
relevant  as  leading  up  to  a  matter  in  issue  in  the  action.  Thus,  if 
the  defendant  has  denied  that  he  wrote  the  libel,  he  may  be  asked 
whether  other  documents  produced  to  him  are  not  in  his  handwriting, 
though  such  other  documents  have  nothing  to  do  with  the  case,  but 
will  only  be  used  for  comparison  with  the  libel.  (Jones  v.  RicJiards, 
15  Q.  B.  D.  439.)  So,  too,  a  defendant  may  interrogate  as  to  any 
fact  material  to  his  case  upon  the  issue  on  a  plea  of  justification. 
(MarrioU  v.  Chamberlain,  (C.  X.)  17  Q.  B.  D.  154 ;  55  L.  J.  Q.  B. 
448  ;  34  W.  R  783 ;  54  L.  T.  714.)  So  if  the  occasion  be  privileged, 
either  party  may  interrogate  the  other  with  a  view  of  proving  or  dis- 
proving malice.  {Cooper  v.  Blackfmore  and  others,  2  Times  L.  R 
746 ;  Marti/n  and  wife  v.  British  Musewm,  10  Times  L.  R  215.) 

How  far  interrogatories  may  be  addressed  to  matters  which  are 
relevant  only  in  aggravation  or  diminution  of  damages,  is  somewhat 
doubtful  after  the  recent  decisions  in  PameU  v.  Walter  and  another, 
24  Q.  B.  D.  441 ;  59  L.  J.  Q.  B.  125  ;  38  W.  R  270 ;  62  L.  T.  75  ; 
and  Rumney  v.  Walter  and  another,  61  L.  J.  Q.  B.  149 ;  40  W.  R 
174 ;  65  L.  T.  757.  But  in  some  cases  such  interrogatories  are 
clearly  admissible.  Thus,  a  plaintiff  is  entitled  to  obtain  an  approxi- 
mate statement  in  round  numbers  of  the  circulation  of  the  defendant's 
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paper.  (Rumney  v.  Walter  and  another,  suprd ;  James  v.  Carr, 
7  Times  L.  R  4.)  So  where  the  defendant  has  delivered  a  notice  in 
mitigation  of  damages  under  Order  XXXVI.  r.  37,  he  is  entitled  to 
administer  interrogatories  to  the  plaintiff  as  to  the  matters  referred 
to  therein.  {Scaife  v.  Kemp  &  Co.,  (1892)  2  Q.  B.  319 ;  61  L  J. 
Q.  B.  515 ;  66  L.  T.  589) ;  and  I  presume  that  the  plaintiff  may  also 
interrogate  the  defendant  on  such  matters^  though  not  perhaps  uddi 
the  same  minuteness.  Again,  since  section  6  of  the  Law  of  Libel 
Amendment  Act,  1888  (ante,  p.  361),  it  is  material  on  the  question  of 
the  amount  of  damages  to  enquire  whether  the  plaintiff  has  brought 
other  actions  for  the  same  libel.  Hence,  it  is  submitted,  that  inter* 
rogatories  as  to  such  other  actions  are  now  admissible,  and  that  Tucker 
V.  Lawson,  2  Times  L.  R.  593,  is  no  longer  law. 

2.  The  party  inteirogating  may  put  his  whole  case  to  his  opponent 
if  he  thinks  fit,  though  it  is  not  always  wise  to  do  so ;  he  may  also 
interrogate  in  full  detail  as  to  matters  common  to  the  case  of  both 
parties ;  but  he  is  not  entitled  to  obtain  more  than  an  outline  of  bis 
opponent's  case.  He  may  interrogate  as  to  "  anything  which  can  be 
fairly  said  to  be  material  to  enable  him  either  to  maintain  his  own 
case  or  to  destroy  the  case  of  his  adversary."  (Per  Lord  Elsher,  M.&, 
in  Henneaay  v.  Wright,  (No.  2)  24  Q.  B.  D.  at  p.  447,  n.)  He  can 
compel  his  adversary  to  disclose  the  facts  on  which  he  intends  to 
rely,  but  not  the  evidence  by  which  he  proposes  to  prove  those  facts. 
He  cannot  claim  to  "  see  his  opponent's  brief,"  or  ask  him  to  name 
the  witnesses  whom  he  means  to  call  at  the  trial.  The  party  inter- 
rogating  may  ask  anything  to  make  out  his  own  case  or  answer  his 
opponent's  case,  but  he  is  not  entitled  to  discover  in  what  way  his 
opponent  intends  to  prove  his  case.  {Ridgway  v.  Smith  &  Son,  6 
Times  L.  B.  275.)  Thus,  he  may  not  ask  in  whose  presence  such 
and  such  events  occurred ;  but  he  is  entitled  to  know  precisely  what 
is  the  charge  made  against  him,  and  what  is  the  case  which  he  will 
have  to  meet.  {Eade  and  another  v.  Jacobs,  (C.  A.)  3  Ex,  D.  335; 
47  L.  J.  Ex.  74 ;  26  W.  B.  159  ;  37  L.  T.  621 ;  Johns  v.  James,  13 
Ch.  D.  370  ;  Asldey  v.  Taylor,  37  L.  T.  522  ;  (C.  A.)  38  L.  T,  44.) 
And  if  he  is  in  other  respects  entitled  to  certain  information,  he  will 
not  be  debaned  from  it  merely  because  supplying  it  will  necessarily 
disclose  the  names  of  persons  whom  the  party  interrogated  may  here- 
after wish  to  call  as  his  witnesses,  or  otherwise  give  some  clue  to  his 
evidence.  {Marriott  v.  Chamberlain,  17  Q.  B.  D.  154 ;  55  L.  J. 
Q.  B.  448;  34  W.  R.  783;  54  L.  T.  714.) 

3.  But  even  in  interrogating  as  to  his  own  case,  the  questions 
asked  must  not  be  "  fishing ; "  that  is,  they  must  refer  to  some  definite 
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and  existing  state  of  circumstances,  not  be  put  merely  in  the  hopes 
of  discovering  something  which  may  help  the  party  interrogating  to 
make  out  8(mie  case.  They  must  be  confined  to  matters  which  there 
is  good  ground  for  believing  to  have  occurred.  Thus,  where  the  libel 
charged  the  plaintiff  with  having  used  certain  blasphemous  phrases, 
interrogatories  were  disallowed  as  "fishing,"  the  object  of  which  was 
to  show  that  if  plaintiff  had  not  said  what  he  was  charged  with  say- 
ing, still  he  had  on  other  occasions  said  something  very  much  like  it 
{Pankhurat  v.  Hamilton,  2  Times  L.  R.  682.)  "The  moment  it 
appears  that  questions  are  asked  and  answers  insisted  upon  in  order 
to  enable  the  party  to  see  if  he  can  find  a  case,  either  of  complaint  or 
defence,  of  which  at  present  he  knows  nothing,  and  which  will  be  a 
different  case  from  that  which  he  now  makes,  the  rule  against 
'  fishing '  interrogatories  applies."  (Per  Lord  Esher,  M.R.,  in  JJcn- 
Tieasy  v.  Wright,  (No.  2)  24  Q.  B.  D.,  at  p.  448  n.)  "  Fishing  "  in- 
terrogatories  are  especially  objectionable  when  their  object  is  to  get 
at  something  or  other  to  support  a  plea  of  justification.  {Oov/rley  v. 
PlimsoU,  L.  R.  8  C.  P.  362  ;  42  L.  J.  C.  P.  121 ;  21  W.  R.  683 ;  28 
L.  T.  598 ;  Bvx^hanan  v.  Taylor,  Weekly  Notes  for  1876,  p.  78.) 

4.  In  the  Queen's  Bench  Division,  at  all  events,  inten-ogatories  are 
not  allowed  as  to  the  contents  of  written  documents,  unless  it  is  first 
proved  or  admitted  that  such  documents  have  been  lost  or  destroyed. 
(Stein  V.  Tabor,  31  L.  T.  444 ;  Fitzgibbon  v.  Gh^eer,  Jr.  R  9  C.  L. 
294 ;  Dalrymple  v.  Leslie,  8  Q.  B.  D.  5 ;  51  L.  J.  Q.  B.  61 ;  30 
W.  R.  105  ;  45  L.  T.  478.)  Nor  will  interrogatories  be  allowed,  the 
object  of  which  is  to  contradict  a  written  document.  (Moor  v. 
Roberta,  3  C.  B.  N.  S.  671 ;  26  L.  J.  C.  P.  246.)  Nor  can  either  party 
as  a  rule  be  asked  as  to  his  having  received  or  parted  with  a  pai-ticu- 
lar  document ;  as  he  can  always  be  called  on  to  make  an  affidavit  of 
documents.  (HaU  v.  Truman,  29  Ch.  D.  807 ;  54  L.  J.  Ch.  717 ; 
52  L.  T.  586 ;  Morris  v.  Edwards,  15  App.  Cas.  309 ;  60  L.  J.  Q.  B. 
292;  63  L.  T.  26.)  But  an  application  can  be  made  on  affidavit  to 
the  master  for  an  order  requiring  the  "  other  party  to  state  by  affi- 
davit whether  any  one  or  more  specific  documents,  to  be  specified  in 
the  application,  is  or  are,  or  has  or  have  at  any  time  been,  in  his  pos- 
session or  power,  and,  if  not  then  in  his  possession,  when  he  parted 
with  the  same,  and  what  has  become  thereof."  (Order  XXXI. 
r.  19  a  (3).) 

5.  Questions  which  tend  to  criminate  may  certainly  be  asked, 
unless  they  are  either  irrelevant  or  "  fishing,"  though  the  party  inter- 
rogated is  not  bound  to  answer  them  (post,  p.  580).  That  the 
interrogatories  will  tend  to  criminate  others  is  no  objection,  if  they  be 

O.L.S.  p  p 
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put  bond  fide  for  the  purposes  of  the  present  action.  {M'Gorquodale 
V.  BM  and  another,  W.  N.  1876,  p.  89.)  That  to  answer  them  wonld 
expose  the  party  interrogated,  or  third  persons,  to  civil  actions,  was 
never  an  objection.     (Tetley  v.  Easton,  25  L.  J.  C.  P.  293.) 

Setti/ng  aside  iTiterrogatories. 

By  Order  XXXI.  r.  7,  all  or  any  of  a  set  of  int<5rrojfatories  may  be 
set  aside  on  the  ground  that  they  have  been  "  exhibited  unreasonably 
or  vexatiously,  or  struck  out  on  the  ground  that  they  are  prolix, 
oppressive,  unnecessary,  or  scandalous."  And  this  rule  applies 
although  leave  to  administer  the  interrogatories  has  been  previously 
obtained.  If  the  Court  is  of  opinion,  looking  at  a  set  of  interroga- 
tories as  a  whole,  that  they  are  unreasonably  or  vexatiously  exhibited, 
or  are  prolix,  oppressive,  unnecessary,  or  scandalous,  it  may  set 
aside  or  strike  out  the  whole  of  them,  although  there  may  be 
some  interrogatories  among  them  which,  taken  alone,  would  be 
unobjectionable.  {Opperifieim  &  Co.  v.  Sheffield,  (1893)  1  Q.  B.  5 ; 
62  L.  J.  Q.  B.  167 ;  41  W.  R  65  ;  67  L.  T.  606 ;  4  R.  111.  Andsee 
Peters  v.  Bradlaugh,  4  Times  L.  R  440.)  Any  objection  to  particu- 
lar interrogatories,  or  portions  of  interrogatories,  on  the  ground  that 
they  are  irrelevant,  or  ''  fishing,"  &c.,  should  be  taken  in  the  affidavit 
in  answer,  and  is  no  ground  for  an  application  to  set  the  interrogatories 
aside.  (See  Order  XXXI.  r.  6.)  And  even  where  the  party  might 
have  applied  to  have  the  interrogatory  struck  out,  he  may  still  take 
the  same  objection  in  his  aaswer.  {Fisher  v.  Owen,  8  Ch.  D.  645 ; 
47  L.  J.  Ch.  477,  681  ;  26  W.  R  417,  581;  38  L.  T.  252,  577.)  He 
waives  nothing  by  not  applying;  hence  applications  to  strike  out 
particular  interrogatories  are  now  rarely  made. 

Both  the  phrases ''  unreasonable  or  vexatious  "  and  "  scandalous" 
have  special  meanings.  Masters  at  chambers,  following  the  dictwn 
of  Pollock,  B.,  in  Oay  v.  Labouchere  (4  Q.  B.  D.  207),  construe  "  un- 
reasonable or  vexatious  "  as  referring  to  the  time  or  stage  in  the  cause 
at  which  they  are  exhibited ;  in  short,  that  they  are  "  premature." 
(See  Merder  v.  Cotton,  1  Q.  B.  D.  442 ;  46  L.  J.  Q.  B.  184 ;  24 
W.  R.  566;  35  L.  T.  79.)  A  "scandalous"  interrogatory  may  be 
defined  as  an  insulting  or  degrading  question,  which  is  irrelevant  m 
impertinent  to  the  matters  in  issue.  ^'  Certainly  nothing  can  be 
scandalous  which  is  relevant."  (Per  Cotton,  L.J.,  in  Fisher  v.  Otoen, 
8  Ch.  D.  653.)  "  The  mere  fact  that  these  matters  state  a  scandalous 
fact  does  not  make  them  scandalous."  (Per  Brett,  L.J.,  in  Milling- 
ton  V.  Lolling,  6  Q.  B,  D.,  at  p.  196.)     Questions  which  tend  to 


ANSWEBS   TO  INTERROQATORIES.  679 

criminate  are  not  scandalous,  unless  they  are  eitber  irrelevant  or 
"  fishing "  (AUhusen  v.  Ldbouchere,  8  Q.  B.  D.  654 ;  47  L.  J.  Ch. 
819  ;  27  W.  R 12  ;  39  L.  T.  207),  and  will  not,  therefore,  be  struck 
out  or  set  aside ;  the  party  interrogated  must  take  the  objection  on 
oath  in  his  answer.  The  only  case  to  the  coatrary  since  the  Judica- 
ture Act  came  into  operation  {Atherley  v.  Ha/rvey,  2  Q.  B.  D.  524; 
46  L.  J.  Q.  B.  618;  25  W.  E.  727 ;  86  L.  T.  551)  was  decided  under 
a  misappreheusion  of  the  previous  practice  in  Equity,  as  has  been 
frequently  pointed  out  by  learned  judges,  and  is  admittedly  bad  law. 
(See  the  remarks  of  Cotton,  L.J,,  at  8  Ch.  D.  p.  654.) 

Ariswera  to  Interrogatories, 

The  answers  must  be  carefully  drawn.     The  party  interrogated  may 

answer  guardedly,  and  make  qualified  admissions  only,  so  long  as 

both  the  admission  and  the  qualification  are  clear  and  definite. 

(Malone  v.  Fitzgerald,  18  L.  R.  Jr.  187.)     He  may  answer  "  Yes  "  or 

"  No  "  simply,  so  long  as  it  is  clear  how  much  he  thus  admits  or 

denies.     So,  too,  it  is  quite  admissible  to  say,  "  I  do  not  know,"  where 

the  matter  is  clearly  not  within  the  deponent's  own  knowledge  or 

that  of  his  servants.     He  is  not  bound  to  procure  information  from 

others  for  the  purpose  of  answering.     (Per  Brett,  J.,  in  Phillips  v. 

Bovih,  L.  R.  7  C.  P.  287  ;  Field  v.  BeTmeU,  2  Times  L.  R.  91, 122.) 

The  following  answer  was  held  sufficient  in  Dalrymple  v.  Leslie  (8 

Q.B.  D.  5;   51  L.  J.  Q.B.  61;   30  W.  R105;  45  L.  T.  478):  "I 

kept  no  copy  and  have  no  copy  of  the  said  letter,  and  I  am  unable  to 

recollect  with  exactness  what  the  statements  contained  therein  were." 

If,  however,  the  interrogatories  are  addressed  to  matters  which  are 

within  the  knowledge  of  his  agents  or  servants,  and  such  knowledge 

was  acquired  by  them  in  the  ordinary  course  of  their  employment  as 

his  agents  or  servants,  then  **  their  knowledge  is  his  knowledge  and 

he  is  bound  to  answer  in  respect  of  that."     (Bolckow,  Vaughan  &  Co. 

V.  Fisher  and  others,  10  Q.  B.  D.  161 ;  52  L.  J.  Q.  B.  12  ;  31  W.  R 

285 ;  47  L.  T.  724 ;  Rasbotham  v.  Shropshire  Union  Rail,  and 

CamLl  Co.,  24  Ch.  D.  110  ;  53  L.  J.  Ch.  327;  32  W.  R.  117 ;  48  L. 

T.  902.) 

Any  objection  to  answering  an  interrogatory  should  be  taken  in 
the  affidavit  in  answer.  (Order  XXXI.  r.  6.)  If  the  person  interro- 
gated be  a  solicitor,  it  is  sufficient  for  him  to  state  ''  I  have  no  per- 
sonal knowledge  of  the  matters  referred  to  in  this  interrogatory,  and 
the  only  information  and  belief  that  I  have  received  or  have  respect- 
ing any  of  such  matters  has  been  derived  from  and  is  founded  on 

p  p  2 
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information  of  a  confidential  character  procured  by  me  as  solicitor  of 
the  said  C,  and  not  otherwise,  for  the  purpose  of  litigation  between 
the  plaintiff  and  the  said  C,  either  pending  or  threatened  by  the 
plaintiff.  I  claim  to  be  privileged  from  answering  this  interrogatoiy 
further."  {Proctor  v.  Smiles,  65  L.  J.  Q.  B.  467,  527.)  Similarly,  a 
client  may  refuse  to  disclose  information  which  he  only  obtained  from 
his  solicitor  since  action  and  which  was  the  result  of  inquiries  insti- 
tuted by  the  solicitor  for  the  purposes  of  the  litigation  {ProcUr  v. 
Raikea  and  another,  8  Times  L.  R  229  ;  LydL  v.  KenTiedy,  (No.  2) 
9  App.  Gas.  81 ;  53  L  J.  Ch.  449  ;  32  W.  R  497  ;  50  L.  T.  277); 
unless  such  information  could  not  possibly  be  the  subject  of  a  confi- 
dential communication  between  solicitor  and  client  {Foakea  v.  Wdb, 
28  Ch.  D.  287 ;  54  L.  J.  Ch.  262;  33  W.  R  249 ;  51  L.  T.  624; 
Williama  v.  Quebrada,  &c.  Co.,  (1896)  2  Ch.  751 ;  44  W.  R.  76 ;  73 
L  T.  897.) 

The  objection  that  to  answer  the  interrogatory  would  tend  to 
criminate  the  deponent  must  be  stated  in  clear  and  unequivocal 
language.  See  Bedford  v.  Colt  (not  reported),  Tpost,  p.  698.  In 
Lainh  v.  JUunster  (10  Q.  B.  D.  110 ;  62  L.  J.  Q.  B.  46 ;  31  W.  R 
117;  47  L.  T.  442),  it  was  held  sufficient  for  the  defendant  to  state 
on  oath,  "  I  decline  to  answer  all  the  interrogatories  upon  the  ground 
that  my  answer  to  them  might  tend  to  criminate  me."  And  see 
Jones  V.  Richards,  15  Q.  B.  D.  439;  R  ▼.  SUmey,  5  C.  &  P. 
213. 

To  publish  a  libel  is  a  crima  Hence,  to  ask  whether  the  defendant 
had  any  share  in  writing,  printing,  or  composing  the  alleged  libel,  or 
was  the  editor  of  the  newspaper  at  the  date  of  publication,  has  a 
direct  tendency  to  criminate  him ;  and  he  may  therefore  refuse  to 
answer  such  questions,  although  there  is  not  the  faintest  prospect  in 
reality  of  any  criminal  proceedings  being  taken  against  him.  And 
this  answer  (except  in  one  case)  is  conclusive  ;  it  is  idle  for  the  party 
interrogating  to  argue  that  he  does  not  see  how  the  question  can 
possibly  criminate  the  deponent,  if  the  deponent  swears  positively 
it  will. 

But  by  statute  an  exception  has  been  created.  Section  19  of  the 
6  &  7  Will.  IV.  c  76,  was  i-e-enacted  by  the  82  &  83  Vict  c  24, 
sched.  2,  while  other  sections  were  repealed  by  sched  1.  It  therefore 
remains  in  force,  although  subsequently  the  whole  original  act  was 
repealed  by  the  33  &  34  Vict.  c.  99.  It  runs  as  follows :  "  If  any 
person  shall  file  any  bill  in  any  court  for  the  discovery  of  the  name 
of  any  person  concerned  as  printer,  publisher,  or  proprietor  of  any 
newspaper,  or  of  any  matters  relative  to  the  printing  or  publishing 
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of  any  newspaper^  in  order  the  more  effectually  to  bring  or  carry 
on  any  suit  or  action  for  damages  alleged  to  have  been  sustained  by 
reason  of  any  slanderous  or  libellous  matter  contained  in  any  such 
newspaper  respecting  such  person,  it  shall  not  be  lawful  for  the 
defendant  to  plead  or  demur  to  such  bill,  but  such  defendant  shall 
be  compellable  to  make  the  discovei^  required ;  provided  always, 
that  such  discovery  shall  not  be  made  use  of  as  evidence  or  otherwise 
in  any  proceeding  against  the  defendant,  save  only  in  that  proceeding 
for  which  the  discovery  is  made.*'  Before  the  Judicature  Act  it  was 
held  that  this  section  was  confined  to  a  bill  for  discovery  in  Equity, 
and  was  not  incorporated  by  the  C.  L.  P.  Act,  1854,  so  as  to  apply 
to  interrogatories  at  Common  Law.  It  followed  that  if  the  defendant 
answered  such  interrogatories,  his  answers  could  have  been  used 
against  him  in  a  criminal  proceeding.  The  Court  therefore  refused 
to  order  the  defendant  to  give  the  required  information,  he  having 
objected  on  oath  to  answer  the  interrogatories,  and  this  although  by 
going  into  Equity  the  plaintiff  could  have  compelled  the  defendant 
to  answer.  (Bowden  v.  Alien,  39  L.  J.  C.  P.  217 ;  18  W.  R  695  ; 
22  L.  T.  342.) 

Hence  a  plaintiff  was  compelled  to  file  a  bill  for  discovery  in 
Equity  to  obtain  this  information,  a  cumbrous  and  expensive  pro- 
ceeding. There  is  only  one  instance  reported  in  which  a  plaintiff 
availed  himself  of  the  privilege.  (Dixon  v.  Enoch,  L.  R.  13  Eq.  394 ; 
41  K  J.  Ch.  231 ;  20  W.  R  359;  26  L.  T.  127.)  But  directly  the 
Judicature  Act  came  into  operation,  every  Division  of  the  High  Court 
of  Justice  was  empowered  to  grant  all  equitable  remedies,  and  to 
exercise  all  powers  formerly  possessed  by  the  Court  of  Chancery,  with 
the  especial  object  of  avoiding  all  circuity  and  multiplicity  of  legal 
proceedings.  Hence,  as  early  as  November  7th,  1875,  Lush,  J.,  in 
Ramsden  v.  Brearley  (33  L.  T.  322 ;  Weekly  Notes,  1875,  p.  199), 
decided  that  the  following  interrogatory  was  allowable,  and  could  not 
be  struck  out: — ^**Were  you,  on  the  22nd  of  November,  1874,  the 
printer  or  publisher,  or  both,  of  the  Standwrd  newspaper?"  And 
his  lordship  decided  that  the  protection  accorded  by  the  concluding 
proviso  of  sect.  19  of  6  &  7  Will.  IV.  c.  76,  would  attach  to  the 
defendant's  answers,  so  that  they  could  not  be  used  against  him  in 
any  other  proceeding.  To  answer  such  an  interrogatory  cannot 
therefore  tend  to  criminate  the  defendant.  This  decision  was 
followed  by  Archibald,  J.,  in  Carter  v.  Leeds  Daily  News  Co.  and 
Jackson,  Weekly  Notes,  1876,  p.  11;  post,  p.  697,  Precedent 
No.  75. 

So,  too,  in  Lefroy  v.  Bumside  (4  L.  R.  Ir.  340 ;  41  L.  T.  199 ; 
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14  Cox,  C.  C.  260),  the  defendant  in  an  action  for  libel,  the  alleged, 
proprietor  of  a  newspaper  was  served  with  interrogatories  by  the 
plaintiff  inquiring,  iTiter  alia,  whether  he  was  not  such  proprietor 
This  interrogatory  the  defendant  in  his  answer  declined  to  answer,  on 
the  ground  that  it  might  tend  to  criminate  him  in  certain  criminal 
proceedings  which  had  been  commenced  against  him  by  the  same 
plaintiff,  and  were  then  actually  pending.  On  summons  by  the 
plaintiff  to  compel  further  answer  to  this  interrogatory,  the  Ex- 
chequer Division  in  Ireland  held  that  it  must  be  answered ;  inasmuch 
as  sect  19  of  the  6  &  7  Will.  lY.  c.  76,  was  still  in  force,  and  was  by 
sect  24,  sub-s.  7,  of  the  Judicature  Act,  1873,  made  enforceable  by 
interrogatories  in  an  action  in  the  Queen's  Bench  Division.  (See 
poet,  p.  697.) 

But  it  must  be  remembered  that  sect  19  of  6  &  7  Will.  IV.  c.  76, 
applies  only  to  the  "  printer,  publisher,  or  proprietor  "  of  a  newspaper. 
A  defendant  may  therefore  object,  on  the  ground  of  criminality,  to 
answer  any  interrogatory  asking  whether  he  is  the  editor  of  the  paper 
{Carter  v.  Leeds  Daily  News  and  Jackson,  auprd),  or  whether  he  is 
the  author  of  the  alleged  libel.  (Wilton  v.  BrigneU,  Weekly  Note^ 
1875,  p.  239.    And  see  M'Loughlin  v.  DwyeT{l),  Ir.  R  9  C.  L 

170.) 

This  point  is  still  one  of  practical  importance ;  for  though  the 
Newspaper  Libel  and  Registration  Act,  1881,  compels  the  printer  of 
every  newspaper  to  make  an  annual  return  {post,  p.  745),  still  it  is 
possible  that  since  the  last  return  the  defendant  may  have  trans- 
ferred all  his  interest  in  the  paper  to  some  one  else  before  the  libel 
appeared ;  and  this  it  is  open  to  him  to  prove  at  the  trial,  and  if 
proved  it  will  be  a  good  defence.  It  is  not  therefore  safe  to  wholly 
rely  on  a  certificate  under  that  Act  where  the  defendant  denies  on 
the  pleadings  that  he  was  proprietor  of  the  paper  at  the  date  of  the 
libeL    (See  post,  p.  591.) 

Where  the  plaintiff,  who  had  sued  the  publisher  of  a  newspaper, 
administered  interrogatories  and  thereby  ascertained,  for  the  first 
time,  after  issue  joined,  the  name  of  the  proprietor  of  the  paper,  he 
was  allowed  to  join  the  latter  as  a  co-defendant  with  the  publisher 
under  Order  XVI.  r.  4.  {Edward  v.  Lowther,  45  L.  J.  C.  P.  417 ; 
24  W.  R  434 ;  34  L.  T.  255.) 

Discovery  of  Documents, 

As  a .  rule  neither  party  can  obtain  discovery  or  inspection  of 
documents  before  the  Defence  has   been  delivered.     {British  and 
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foreign  Contract  Co.  v.  Wright,  32  W.  R  413.)    The  Courts  of 

Oommon  Law  used  formerly,  when  discovery  was  only  granted  as  a 

favour,  to  refuse  to  assist  a  defendant  to  obtain  evidence  in  support 

of  a  plea  of  justification,  on  the  ground  that  he  should  not  have 

published  the  charge  till  he  was  in  a  position  to   prove  its  truth. 

Xhus,  where  a  shareholder  in  a  joint-stock  company  published  and 

justified  a  libel  imputing  insolvency  to  the  company,  he  was  held  not 

to  be  entitled  to  inspect  the  books  of  the  company.     (Metropolitan 

Saloon  Omnibus  Co.  v.  Hawkins,  4  H.  &  N.  87, 146 ;  28  L.  J.  Ex. 

201.)    A  plaintiff  was  always  allowed  discovery  and  inspection  of  all 

documents  in  the  possession  of  the  defendant  which  would  help  him 

to  rebut  the  justification.     {CoUina  v.  Yates  and  another,  27  L.  J. 

!Ex.  150.)    But  in  Equity  it  appears  that  a  defendant,  in  an  action  of 

libel,  was  allowed  precisely  the  same  discovery  as  a  defendant  in  any 

other  suit,  and  that  although  he  had  pleaded  a  justification.     (Per 

Sir  John  Leach,  V.-C,  in  Thorpe  v.  MojCavlay,  5  Madd.  230 ;  and 

see   Hare  on   Discovery,  p.  116.)     And   now   the  Chancery  rules 

govern  discovery  in  all  Divisions.     {Anderson  v.  Bank  of  British 

Colmabia,  (C.  A.)  2  Ch.  D.  644  ;  45  L.  J.  Ch.  449 ;  24  W.  R  724 ; 

35  L.  T.  76.)    But  it  may  still  be  questioned  whether  such  discovery 

should  be  allowed  till  after  full  particulars  of  such  justification  have 

been  delivered.     Discovery  and    inspection,  too,   will    be    strictly 

limited  to  the  mattei-s  in  issue  in  the  action.     Thus,  if  a  defendant 

has  delivered  particulars  under  a  plea  of  justification,  he  will  only 

be  entitled  to  see  such  documents  as  are  relevant  to  the  matters 

specified  m  such  particulars.     (Yorkshire  Provid^eni  Co.  v.  ChUbert, 

(1895)  2  Q.  B.  148 ;  72  L.  T.  445.) 

In  a  proper  case  (as  when  the  chief  question  in  dispute  is.  In  whose 
handwriting  is  the  libel  ?),  the  master  will  order  the  party  in  posses- 
sion of  the  libel  to  permit  his  opponent  to  take  photographic  or 
facsimile  copies  thereof,  of  course  at  his  own  expense.  (Davey  v. 
Pemberton,  11  C.  B.  N.  S.  628.) 

That  letters  were  written  on  a  privileged  occasion  in  the  special 
sense  in  which  that  term  is  used  in  actions  of  defamation  (i.e.,  that 
the  occasion  renders  them  not  actionable,  unless  the  plaintiff  can 
prove  malice)  is  no  ground  for  refusing  to  produce  them :  they  are 
not  privileged  from  inspection,  (Webb  v.  East,  (C.  A.)  5  Ex.  D.  23, 
108;  49  L.  J.  Ex.  250;  28  W.  R.  229,  336;  41  L.  T.  715.)  It  is, 
however,  a  ground  of  privilege  that  the  documents,  if  produced,  would 
tend  to  criminate  the  party  producing  them.  But  this  objection  (as 
in  the  case  of  interrogatories)  can  only  be  takenby  the  party  himself 
and  on  oath.    Thus,  in  an  action  to  recover  damages  for  a  libel, 
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alleged  by  the  plaintiff  to  be  contained  in  two  letters  whidi  the 
defendant  admitted  he  had  written,  the  Court  ordered  the  defeodant 
to  produce  copies  of  these  letters  in  his  possession  for  the  plaintiff*8 
inspection,  although  the  defendant  raised  the  objection  that  such 
inspection  might  expose  him  to  criminal  proceedings  for  libeL  And 
this  order  was  affirmed  in  the  Court  of  Appeal,  where  it  was  held 
that  if  the  defendant  could  protect  himself  from  production  at  all,  it 
could  only  be  by  his  oath  that  the  production  would  expose  him  to 
criminal  proceedings.  (Webb  v.  East,  suprd.)  This  decision  over- 
rules HiU  V.  Campbell  (L.  R  10  C.  P.  222 ;  44  L.  J.  C.  P.  97 ;  23 
W.  R  336 ;  32  L.  T.  59),  a  case  which  was  indeed  already  practically 
overruled  by  Fiaher  y.  Oroen,  (C.  A)  8  Ch.  D.  645 ;  47  K  J.  Ch. 
681 ;  26  W.  R  581 ;  38  L.  T.  252,  577.  Where  the  defendant  was 
in  possession  of  certain  documents,  but  objected  to  produce  them, 
because,  as  he  said  in  his  affidavit,  **  the  production  may,  to  the  best 
of  my  information  and  belief,  tend  to  criminate  me,'*  the  Court 
ordered  their  production.  (J2oe  v.  New  York  Press  and  another, 
75  Law  Times  (newspaper),  31.) 

Any  document  which  is  prepared  by  the  defendant  in  order  that 
his  solicitor  might  submit  it  to  counsel  for  the  purpose  of  obtaining 
his  advice,  is  privileged  from  production,  although  it  is  alleged  to 
contain  a  libel  on  the  plaintiff  {Lowden  v.  Blakey,  23  Q.  B.  D.  332 ; 
58  L.  J.  Q.  B.  617 ;  38  W.  R.  64;  61  L.  T.  251),  and  although  it  was 
prepared  before  the  present  or  any  litigation  was  contemplated. 
(MiTiet  v.  Morgam.,  L.  R  8  Ch.  App.  361 ;  42  L.  J.  Ch.  627 ;  21 
W.  R  467 ;  28  L.  T.  573.)  So,  too,  a  solicitor  who  is  a  party  to  an 
action  may  refuse  to  produce  documents  of  which  he  is  in  possession 
solely  as  solicitor  for  a  client.  (Procter  v.  Smiles,  2  Times  L.  R 
474 ;  Ward  v.  Marshall,  3  Times  L.  R  578.) 

Sometimes,  also,  production  is  refused  on  the  ground  of  public 
policy  and  convenience.  This  can  only  be  where  one  party  to  the 
suit  is  officially  in  possession  of  State  documents  of  importance.  If 
the  defendant  be  a  subordinate  officer  of  a  public  department  sued  in 
his  official  capacity,  he  cannot  on  his  own  authority  claim  privilege 
on  the  ground  of  public  policy ;  production  can  only  be  refused  on 
that  ground  by  the  head  of  a  department  {BeaXson  v.  Skene,  5 
H.  &  N.  838;  29  L.  J.  Ex.  430 ;  6  Jur.  N.  S.  780;  2  L.  T.  378, poet. 
p.  593.)  But  it  is  not  necessary  that  the  head  of  the  department 
should  himself  make  an  affidavit ;  so  long  as  it  is  made  clear  to  the 
Court  that  the  mind  of  the  responsible  person  has  been  brought  to 
bear  upon  the  question,  the  objection  will  be  upheld.  {Kain  v, 
Fanrer,  37  L.  T.  469  ;  W.  N.  1877,  p.  266 ;  H.M,8.  Bellerophon,  44 
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L.  J.  Ad.  5;  Hennesay  v.  Wright  (No.  1),  21  Q.  B.  D.  609;  57  L.  J. 
Q.  B.  530 ;  59  L.  T.  323 ;  53  J.  P.  62 ;  Ford  v.  Blest,  6  Times  L.  E. 
295.) 

Admce  on  Evidefnce, 

As  soon  as  notice  of  trial  is  given,  or  in  urgent  cases  even  sooner, 
the  papers  should  be  laid  before  counsel  for  his  advice  on  evidence. 
This  should  always  be  done  by  both  sides,  even  in  cases  apparently 
simple ;  else  the  action  may  be  lost  for  want  of  some  certificate  or 
other  formal  piece  of  proof,  as  in  Collins  v.  Carnegie,  1  A  &  K  695. 
Every  document  in  the  case  should  be  sent  in  to  counsel,  especially 
the  affidavits  of  documents,  the  answers  to  interrogatories,  and  the 
draft  notices  to  produce  and  to  inspect  and  admit  Also  some  state- 
ment as  to  the  oi-al  evidence  proposed  to  be  given,  if  not  the  full 
proofs  which  will  afterwards  form  part  of  the  brief. 

Counsel  in  advising  on  evidence  must  consider,  first,  what  are  the 
issues  in  the  case,  and  which  lie  on  the  plaintiff,  which  on  the 
defendant;  and  then  state  seriatim  how  each  is  to  be  proved  or 
rebutted. 

The  onvs  lies  on  the  plaintiff  to  prove  that  the  defendant  published 
or  uttered  the  defamatory  words,  that  they  were  understood  in  the 
sense  alleged  in  the  innuendo,  that  they  referred  to  the  plaintiff,  and, 
if  the  occasion  be  one  of  qualified  privilege,  that  they  were  published 
maliciously.  In  some  cases  also  it  is  essential,  in  every  case  de- 
sirable, to  prove  special  damage  resulting  from  the  words.  It  may 
further  be  necessary  to  prove  that  the  plaintiff  f^t  the  date  of 
publication  held  some  office  or  exercised  some  profession  or  trade, 
and  that  the  words  were  spoken  of  him  in  the  way  of  such  office, 
profession,  or  trade.  If  the  Statute  of  Limitations  has  been  pleaded, 
the  onvs  lies  on  the  plaintiff  ( WiZby  v.  Henman,  2  Cr.  &  M.  658)  of 
proving  a  publication  of  the  libel  within  six  years  before  action,  or 
the  utterance  by  the  defendant  of  words  actionable  per  se  within 
two  years,  or  that  damage  has  within  six  years  resulted  from  the 
utterance  by  the  defendant  of  a  slander  not  actionable  per  se,  (See 
arUe,  p.  545.) 

On  the  defendant,  on  the  other  hand,  lies  the  omis  of  proving 
privilege,  justification,  or  an  accord  and  satisfaction.  If  he  has 
pleaded  a  plea  under  Lord  Campbell's  Act,  the  onus  lies  on  the 
defendant  to  prove  that  the  libel  was  inserted  without  gross  negli- 
gence, and  that  a  full  apology  was  inserted  in  proper  type  before 
actioD  brought,  or  as  soon  as  possible  afterwards.  Where  the  defen- 
dant has  justified  a  libel  which  imputed  insolvency  to  the  plaintiff. 
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be  was  not  allowed  to  obtain  inspection  of  the  plaintiff's  banking 
account  under  the  Bankers  Act  of  1879  (42  &  43  Vict  c.  11,  &  7). 
{Em.7riott  V.  Star  Newspaper  Co,,  9  Times  L.  R  111.) 

The  plaintiff  may  also  offer  evidence  in  aggravation,  the  defendant 
in  mitigation,  of  damages.  (See  arUe,  pp.  355,  358.)  And  defen- 
dant's counsel  must  consider  the  advisability  of  giving  a  notice  und^ 
Order  XXXVI.  r.  37,  post,  p.  608.  As  to  the  effect  and  naeaniDg  of 
this  rule,  see  ante,  p.  367.  For  the  form  of  such  a  notice,  see 
Precedent  No.  70,  post,  p.  693. 

Each  party  should  be  prepared  with  evidence  not  only  to  prove  the 
issues  which  lie  upon  him,  but  also  to  rebut  his  adversaiy's  case.  It 
may  be  necessary  to  postpone  the  trial  in  order  to  secure  the  atten- 
dance of  witnesses  who  are  ill  or  absent  abroad  {Turner  v.  Mery- 
weather,  7  C.  B.  251 ;  18  L.  J.  C.  P.  156 ;  Brown  v.  Mwrray^  4  D.  & 
R  830 ;  M'Caul&y  v.  Thorpe,  1  Chit  686  ;  5  Madd.  19) ;  or  on  other 
grounds ;  see  PameU  v.  Walter  and  another,  5  Times  L.  R  577. 
In  other  cases  it  may  be  necessary  to  apply  for  a  commission  abroad, 
or  for  the  examination  before  trial  of  a  witness  who  is  dangerously 
ill  or  about  to  leave  the  country.  (Order  XXXVII.  r.  5 ;  Procter  v. 
Tyler,  3  Times  L.  R  282 ;  Boss  v.  Woodford,  (1894)  1  Ch.  38 ;  63 
L.  J.  Ch.  191.)  The  affidavit  filed  in  support  of  such  an  application 
must  state  the  name  of  at  least  one  witness  whom  it  is  desired  to 
examine.  (Howa/rd  v.  Ihdau  Jk  Co.,  11  Times  L.  R  451.)  And  it 
is  well  to  state  also  the  general  nature  of  the  evidence  which  such 
witness  is  expected  to  give.  (Barry  v.  Barclay,  15  C.  B.  N.  S.  849.) 
The  plaintiff  himself  will  not,  as  a  i*ule,  be  allowed  to  give  Lis 
evidence  abroad  on  commission,  it  should  be  given  before  the  jury 
here.     {Keeley  v.  WaMey,  9  Times  L.  R  571.) 

Counsel  should  next  consider  what  documents  will  be  required,  and 
how,  if  the  originals  cannot  be  produced,  they  may  be  proved  by 
secondary  evidence.  (See  post,  p.  593.)  For  this  purpose  he  must 
carefully  go  through  the  notice  to  inspect  and  admit,  and  the  notice 
to  produce,  and  advise  on  their  sufficiency.  He  is  sometimes  also 
consulted  as  to  the  advisability  of  securing  a  special  jury  (Order 
XXXVI.  r.  7  ;  Roberts  v.  Brown,  6  C.  &  P.  757),  or  of  applying  to 
change  the  venue. 

It  is  often  convenient  to  copy  the  advice  on  evidence  into  the 
leader's  brief,  especially  if  any  points  of  law  are  discussed  in  it,  and 
cases  cited. 
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Change  of  Venue, 

The  plaintiff  has  primd  fade  the  right  to  fix  the  place  of  trial ; 
tlie  defendant  must  therefore  show  a  distinct  preponderance  of  con- 
venience to  oust  the  plaintiff  of  his  right     Where  the  defendant 
resides  is  quite  immaterial.     (Per  Qaain,  J.,  Bittleston,  53.)     Where 
the  cause  of  action  arose  has  now  but  little  to  do  with  the  question. 
^Plie  defendant  must  prove  that  a  trial  in  the  place  which  he  prefers 
-will  be  less  expensive  and  more  convenient  for  the  majority  of  wit- 
nesses on  both   sides.    That  it   will  be  more  convenient  for  the 
defendant's  witnesses  is  alone  no  ground  for  the  application.   (Wheat- 
CTofi  V.  Mousley,  11  C.  B.  677.)    But  the  defendant  will  be  entitled 
to  have  the  venue  changed  if  he  can  show  that  there  is  no  probability 
of  a  fair  trial  in  the  place  the  plaintiff  has  selected,  e.^.,  if  a  local 
newspaper  of  extensive  circulation  has  published  unfair  attacks  on 
the  defendant  with  reference  to  the  subject-matter  of  the  action. 
{JPybua  V.  Scudamore,  Am.  464 ;  Walk&r  v.  Brogden,  17  C.  B.  N.  S. 
571.)     If  a  plaintiff  insists  on  a  place  of  trial  which  is  not  the 
natural  or  most  convenient  one«  he  may  be  ordered  to  pay  the 
additional  costs    occasioned  by  trying   the    action   in  that   place. 
{Roberts  v,  Jones  ;  Willey  v.  Oreat  Northern  Railway  Co.,  (1891)  2 
Q.  B.  194 ;  64  L.  J.  Q.  B.  441 ;  HiU  v.  Morris,  8  Times  L.  R  55.) 

Trial. 

In  actions  of  slander  or  libel,  the  plaintiff  usually  states  in  his 
notice  of  trial  that  he  desires  to  have  the  issues  of  fact  tried  by  a 
judge  with  a  jury.  (Order  XXXVI.  r.  2.)  If  he  does  not,  the 
defendant  may  signify  his  wish  for  a  jury  by  giving  notice  within 
four  days  from  the  time  of  the  service  on  him  of  the  notice  of  trial, 
or  within  such  extended  time  as  a  master  may  allow,  or  in  his  notice 
of  trial,  if  he  give  one  under  rule  12  of  the  same  Order.  "  And 
thereupon  the  same  shall  be  so  tried."  It  is  always  best  to  have  a 
jury  in  these  actions,  and,  as  a  rule,  both  parties  wish  for  one, 
"  Libel  or  no  libel,  since  Fox's  Act,  is  of  sdl  questions  peculiarly 
one  for  a  jury."  (Per  Lord  Coleridge,  C.J.,  in  Saicby  v.  Eaaterbrook, 
3  C.  P.  D.  at  p,  342.)  That  portion  of  the  head-note  to  the  report 
of  Thomas  v.  WiUimns  in  14  Ch.  D.  at  p.  864,  is  in  my  opinion 
misleading,  which  states  that  *'  the  defendant  in  a  civil  action  for  libel 
has  the  same  right  to  a  trial  by  jury  as  the  defendant  in  any  other 
civil  action;  he  has  no  higher  right"  This  appears  to  be  an 
inference  hastily  drawn  from  the  discovery  that  "  when  Fox  s  Act  is 
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looked  at,  it  is  plain  that  it  applies  only  to  proceedings  by  way  of 
criminal  information  or  indictment  for  libel,  and  has  nothing  what- 
ever to  do  with  civil  actions  based  upon  the  libel"  (14  Ch.  D.  at 
p.  871).  But  Fox's  Act  laid  down  no  new  principle ;  the  procedure 
which  it  rendered  imperative  in  criminal  cases  was  abready,  before 
that  enactment,  the  invariable  rule  in  all  civil  cases,  and  has  re- 
mained so  ever  since :  it  had,  in  earlier  days,  been  the  rule  in 
criminal  cases  also.  As  Littledale,  J.,  says  in  Baylis  v.  Lawrence 
(11  A.  &  E.  at  p.  925), "  Although  that  Act  applied  more  particularly 
to  criminal  cases,  yet  I  know  no  distinction  between  the  law  in 
criminal  cases  and  that  in  civil,  in  this  respect  Therefore  that 
which  has  been  declared  to  be  law  in  criminal  cases  is  the  law  in 
civil  cases."  "  Fox's  Act  was  only  declaratory  of  the  common  law." 
(Per  Brett,  L.J.,  in  Capital  and  Counties  Bank  v.  Henty,  5  C.  P.  D. 
at  p.  d39.)  And  see  Parmiter  v.  Coupland,  6  M.  &  W.  at  p.  108. 
The  fact,  therefoi'e,  that  Fox's  Act  applies  in  terms  only  to  criminal 
cases  in  no  way  impairs  the  right  of  a  defendant  to  demand  that 
the  question  of  libel  or  no  libel  be  submitted  to  a  jury.  But  the 
application  must  be  made  in  good  time. 

The  plaintiff  is  always  entitled  to  begin,  even  where  the  onus  of 
proof  lies  on  the  defendant.  (CaHer  v.  Jones^  6  C.  &  P.  64 ;  1 
M.  &  R.  281 ;  Mercer  v.  WhaU,  5  Q.  B.  447,  462,  463;  14  L.  J.  Q.  R 
267,  272.) 

Proof  of  the  Plaintiffs s  special  Character. 

Where  the  words  are  actionable  only  by  reason  of  the  plaintiff's 
holding  an  office  or  exercising  a  profession  or  trade,  the  plaintiff 
must  prove  that  he  held  such  office  or  exercised  such  profession  or 
trade  at  the  date  of  publication,  and  that  the  words  complained  of 
were  spoken  of  him  in  that  capacity.  Sometimes  the  words  them- 
selves admit  the  plaintiff's  special  character,  or  it  may  be  admitted 
on  the  pleadings;  if  so,  it  is,  of  course,  unnecessary  to  give  any 
evidence  on  the  point.  ( Yrisa/rri  v.  devnent,  3  Bing.  432 ;  4  L.  J. 
(Old  S.)  C.  P.  128 ;  11  Moore,  308;  2  C.  &  P.  223.) 

Strict  proof  of  the  plaintiff's  special  character  is  not,  as  a  rule, 
required.  Thus,  to  prove  that  a  person  holds  a  public  office,  it  is 
not  necessary  to  produce  his  written  or  sealed  appointment  thereto. 
{Berrymcm  v.  Wise,  4  T.  R.  366 ;  CanneU  v.  Curtis,  2  Bing.  N.  C. 
228 ;  2  Scott,  379.)  It  is  sufficient  to  show  that  he  acted  in  that 
office,  and  it  will  be  presumed  that  he  acted  legally.  So,  where  the 
libel  imputes  to  the  plaintiff  misconduct  in  his  practice  as  a  physi- 
cian, surgeon,  or  solicitor,  and  does  not  call  in  question  or  deny  his 
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qualification  to  pi*actise,  he  need  only  prove  that  he  was  acting  in  the 
particular  professional  capacity  imputed  to  him  at  the  time  of  the 
publication  of  the  libeL  (Smith  v.  Taylor,  1  B.  &  P.  N.  R  196,  204 ; 
Jiuth^ord  V.  Evaris,  6  Bing.  461 ;  8  L.  J.  (Old  S.)  C.  P.  86.)  It  is, 
as  a  rule,  sufficient  to  call  the  plaintiff  to  say,  "  I  am  an  M.RC.S./' 
or  ''  I  am  a  barrister."  But  when  the  libel  or  slander  imputes  to  a 
medical  or  legal  practitioner  that  he  is  not  properly  qualified,  and  the 
professional  qualification  is  again  denied  on  the  pleadings,  the  plain- 
tiff should  always  be  prepared  to  prove  it  strictly,  by  producing  his 
diploma  or  certificate,  duly  sealed  or  signed,  and  stamped,  where  a 
stamp  is  requisite.  At  Common  Law  there  was  no  other  way. 
{MoUes  V.  Thomtony  8  T.  R.  303 ;  Collins  v.  Ca/megie,  1  A.  &  E. 
696 ;  3  N.  &  M.  703 ;  Sparling  v.  Haddon,  9  Bing.  11 ;  2  Moo.  & 
Scott,  14.) 

But  now  the  "Law  List"  is  by  the  23  &  24  Vict  c.  127,  s.  22, 
made  primd  facie  evidence  that  any  one  whose  name  appears  therein 
as  a  solicitor  is  a  solicitor  duly  certificated  for  the  current  year ;  and 
similarly,  by  the  21  &  22  Vict  c.  90,  s.  27,  the  '*  Medical  Register"  is 
primd  facie  evidence  that  the  persons  specified  therein  are  duly 
registered  medical  practitioners.  But  if  it  is  known  the  plaintifi^s 
qualification  will  be  seriously  challenged  at  the  trial,  it  is  safer  not  to 
rely  solely  on  such  primd  facie  proof,  but  to  produce  all  diplomas  and 
certificates.  If  the  plaintiff  sues  as  a  solicitor;  and  his  name  does  not 
appear  in  the  ''Law  Hat"  that  may  be  only  because  he  has  not 
taken  out  his  certificate  for  the  present  year ;  in  which  case  he  may 
still  sue  for  a  libel  on  him  as  solicitor.  (Jones  v.  Stevens  (1822),  11 
Price,  236.)  So,  too,  a  medical  man  can  sue  for  a  libel  on  him  pro- 
fessionally, although  his  name  does  not  appear  in  the  ''Medical 
Register,"  if  he  can  show  by  a  certificate  under  the  hand  of  the 
registrar,  or  in  any  other  way,  that  he  is  duly  qualified  and  entitled 
to  be  registered. 

Proof  of  Pvhlication. 

The  plaintiff  must  next  prove  that  the  defendant  published  the 
libel  or  spoke  the  slanderous  words  to  some  third  person.  As  to  what 
is  a  sufficient  publication  in  law,  see  cmte,  c.  VL  pp.  170 — 191.  As 
to  constructive  publication  by  a  servant  or  agent,  see  ante,  pp.  430 — 
432.  As  to  publication  by  telegram,  see  Williamson  v.  Freer,  L.  R. 
9  C.  P.  393;  43  L.  J.  C.  P.  161;  22  W.  R  878;  30  L.  T.  332;  by 
postcard,  Robinson  v.  Jones,  4  L.  R.  Jr.  391.  The  sale  of  each  copy 
is  a  distinct  publication.  {R.  v.  Richard  Ca/rlile,  1  Chitty,  461 ; 
Duke  of  Brunswick  v.  Harmer,  14  Q.  B.  186  ;  R.  v.  Stamper,  L  R 
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6  Q.  B.  352 ;  40  L.  J.  Q.  B.  96 ;  19  W.  R  640.)  Causing  a  libel  to 
be  printed  may  be  a  primd  facie  publication.  {Baldwin  v.  Elphin- 
eton,  2  W.  Bl.  1037.)  But  if  the  libel  never  reaches  the  hands  of  any 
one  except  the  printers  and  compositors,  this  would  perhaps  in  the 
present  day  be  deemed  insufficient.  (Watts  v.  Fraser^  7  A.  &  R 
223 ;  Lawless  v.  Anglo-Egyptian  Cotton  and  Oil  Co.,  L.  R.  4  Q.  B. 
262 ;  10  B.  &  S.  226 ;  38  L.  J.  Q.  B.  129  ;  17  W.  R  498.) 

If  the  defendant  write  a  libel,  which  is  in  some  way  subsequently 
published,  this  is,  primd  faxAe  at  all  events,  a  publication  by  the  de- 
fendant. (Per  Holt,  C.J.,  in  B.  v.  Beere,  12  Mod.  221 ;  1  Ld.  Raym. 
414.)  A  letter  is  published  as  soon  as  it  is  posted,  provided  it  ever 
reaches  the  party  to  whom  it  is  addressed,  and  this  will  be  presumed 
if  there  be  no  evidence  to  the  contrary.  Thus,  if  a  letter  in  the 
handwriting  of  the  defendant  be  produced  in  court  with  the  seal 
broken,  and  the  proper  postmarks  outside,  that  is  sufficient  evidence 
of  publication.  ( Warrem  v.  Warren,  1  C.  M.  &  R  250  ;  4  Tyr.  850 ; 
Ward  V.  &miJtK,  6  Bing.  749 ;  4  M.  &  R  595 ;  4  C.  &  P.  302 ; 
Shipley  v.  Todhunter,  7  C.  &  P.  680.)  So,  where  a  libel  has  appeared 
in  print,  and  the  manuscript  from  which  it  was  printed  is  proved  to 
be  in  the  defendant's  handwriting,  this  is  2>W77mJ  facie  a  publication 
by  the  defendant.  It  is  not  necessary  to  prove  expressly  that  he 
directed  or  authorized  the  printing.  (Per  Lord  Erskine  in  Burdett 
V.  Abbot,  5  Dow,  H.  L.  at  p.  201 ;  Bond  v.  Douglas,  7  C.  &  R  626; 
Tarpley  v.  Blahey,  2  Bing.  N.  C.  487 ;  7  C.  &  P.  395  ;  JS.  v.  Loveti, 
9  C.  &  P.  462 ;  Adams  v.  Kelly,  Ry.  &  M.  157.) 

Any  one  who  has  ever  seen  the  defendant  write  (even  though  once 
only,  OarreUs  v.  Alexander,  4  Esp.  87)  can  be  called  to  prove  his 
handwriting.  So  can  any  one  who  has  corresponded  with  the  defen- 
dant, or  seen  letters  which  have  arrived  in  answer  to  letters  addressed 
to  the  defendant.  Thus,  a  clerk  in  a  merchant's  office  who  has  cor- 
responded with  the  defendant  on  his  masters  behalf,  may  be  called 
to  prove  the  handwriting.  (-B.  v.  Slaney,  5  C.  &  P.  213.)  The  usual 
course  is  for  the  plaintiff's  counsel  merely  to  ask  the  witne^  "  Are 
you  acquainted  with  the  defendant's  handwriting?"  leaving  it  to 
defendant's  counsel  to  cross-examine  as  to  the  extent  of  his  acquaint- 
ance. Such  cross-examination  will  only  weaken  the  force  of  his 
evidence,  not  destroy  its  admissibility.  {Eagleton  v.  Kingston,  8  Ves. 
473 ;  Doe  d.  Mudd  v.  SucTcermore,  5  A.  &  E.  730.)  By  section  27  of 
the  C.  L.  P.  Act,  1854,  "comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  judge  to  be  genuine,  shall  be 
permitted  to  be  made  by  the  witnesses ;  and  such  writings,  and  the 
evidence  of  witnesses  respecting  the  same,  may  be  submitted  to  the 
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court  and  jury  as  evidence  of  the  geuuineuess  or  otherwise  of  the 
-writing  in  dispute."  (See  JoTies  v.  Richa/rda,  15  Q.  B.  D.  439.)  But 
the  evidence  of  experts  must  be  received  with  caution.  If  the 
defendant  be  present  in  court,  he  may,  it  seems,  be  then  and  there 
required  to  write  something  which  the  court  and  jury  may  compare 
with  the  document  in  dispute.  {Doe  d.  Devine  v.  Wilson,  10  Moo. 
P.  C.  at  p.  530.)  So,  too,  letters  not  otherwise  evidence  in  the  cause, 
written  by  the  defendant,  and  in  which  the  plaintiff's  name  was  spelt 
in  a  peculiar  manner,  were  held  admissible  as  evidence  that  the  libel 
which  contained  the  plaintiff's  name  spelt  with  the  same  peculiarity 
was  written  by  the  defendant.  (Brookes  v.  Tichbome,  6  Ex.  929  ; 
20  L.  J.  Ex.  69 ;  14  Jur.  1122.) 

The  Newspaper  Libel  and  Begistration  Act,  1881,  was  passed  to 
facilitate  proof  of  the  publication  of  a  libel  contained  in  a  newspaper. 
It  established  a  "  register  of  newspaper  proprietors  "  to  be  kept  at 
Somerset  House,  and  to  be  open  to  the  inspection  of  the  public. 
Every  printer  and  publisher  of  a  newspaper  is  bound  to  make  a 
return  each  July,  giving  the  names  and  addresses  of  all  the  pro- 
prietors of  the  paper.  And  a  certified  copy  of  any  entry  in  this 
register  is  made  "  su&cient  prvrnd  facie  evidence  of  all  matters  and 
things  thereby  appearing  "  (section  15,  post,  p.  747),  that  is,  that  the 
person  named  therein  is  the  proprietor  of  the  newspaper,  and,  as  such, 
liable  for  any  libel  that  has  appeared  therein. 

It  is  still,  however,  open  to  the  defendant,  though  registered  as  the 
proprietor  of  the  paper,  to  prove  at  the  trial  that  since  the  last  return, 
and  before  the  publication  of  the  libel,  he  transferred  all  his  interest 
in  the  paper  to  some  one  else.  Section  11,  which  deals  with  transfers, 
permits,  but  unfortunately  does  not  require,  registration  in  the  event 
of  a  change  in  the  proprietorship  of  a  newspaper.  The  transferee 
may  register  his  name  and  address  or  not  as  he  pleases.  Hence,  a 
plaintiff  or  prosecutor  can  never  be  quite  certain  that  the  registered 
proprietor  is  the  person  liable  for  the  publication  of  which  he  com- 
plains. In  a  civil  case  this  difficulty  may  be  overcome  by  adminis- 
tering interrogatories.  (See  ante,  pp.  580 — 582.)  Or,  if  no  satis- 
factory admission  be  thus  obtained,  the  plaintiff  must  prove  that  the 
newspaper  was  purchased  of  the  defendant,  or  at  any  house,  shop, 
or  office  belonging  to  or  occupied  by  the  defendant,  or  by  his  servants 
or  workmen,  or  where  he  may  usually  carry  on  the  business  of  print- 
ing or  publishing  such  newspaper,  or  where  the  same  may  be  usually 
Bold.  But  it  would  have  been  better  if  the  legislature  had  made 
the  "  return  according  to  Schedule  B."  compulsory  on  every  transfer, 
and   had  further  enacted  that,  till  such  return  was  registered,  the 
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former  proprietor  should  remain  liable  for  eyerything  published  in 
the  newspaper. 

Publication  may  also  be  proved  by  the  evidence  of  any  one  who 
took  any  part  in  it  {R,  v.  Haswdl  and  Bate,  1  Dougl.  387  ;  i2.  v. 
Steward,  2  B.  &  Ad.  12),  or  by   the  defendant's   own  admission. 
(jR.  V.  HaU,  1  Str.  416.)     But  such  admission  will  not  be  extended 
beyond  its  exact  term&      Thus,  an  admission  that  the  defendant 
wrote  the  libel  is  no  admission  that  he  also  published  it   (The  Seven 
Bishops*  Case,  4  St.  Tr.  300.)     An  admission  that  defendant  was  the 
editor  of  a  periodical  at  a  certain  date  is  no  evidence  to  connect 
him  with  a  libel  published  in  the  same  periodical  at  a  later  date. 
{Macleod  v.   WaJdey,  3  C.  &  P.  311.)      But  where  the  defendant 
admitted  that  he  was  the  author  of  the  book  containing  the  libel, 
"  errors  of  the  press  and  some  small  variations  excepted/'  it  was  held 
that  this  was  sufficient  to  entitle  the  prosecutor  to  put  in  the  book, 
and  that  it  lay  upon  the  defendant  to  show  that  there  were  material 
variances.     (jR.  v.  HaU,  1  Str.  416.)    A  witness  may  be  asked  if  he 
knows  who  wrote  the  libel ;  but  if  he  answers  "  yes,"  he  cannot  be 
compelled  to  name  the  person,  because  it  may  be  himself.     (JZ.  v. 
SlaTiey,  5  C.  &  P.  213.)     The  plaintiff  may  even  call  the  defendant 
as  a  witness,  nor  can  counsel  for  the  defendant  object  that  no  relevant 
question  can  be  asked  him  that  will  not  tend  to  criminate  him.     The 
defendant  must  go  into  the  box,  and  take  the  objection  himself,  when 
the  question  is  asked.     No  one  can  take  it  for  him.     He  must  state 
on  oath  in  open  court  that  in  his  opinion  to  answer  the  question 
would  tend  to  criminate  him.      (Boyle  v.  Wiseman,  10  Ex.   647; 
24  L.  J.  Ex.  160 ;  24  L.  T.  (Old  S.)  274.) 

Where  the  facts  are  in  dispute,  it  will  be  for  the  jury  to  decide 
whether  the  defendant  wrote  the  libel,  whether  it  was  ever  published 
to  a  third  person  other  than  the  plaintiff,  whether  the  office  where 
the  libel  was  purchased  was  the  defendant's  or  not.  Sec,  &a  When 
the  facts  are  found,  it  is  for  the  judge  to  decide  whether  there  has 
been  a  publication  in  law  by  the  defendant. 

Proof  of  the  Libel. 

The  libel  itself  must  be  produced  at  the  trial :  the  jury  are  entitled 
in  all  cases  to  see  it.  (Wright  v.  Woodgaie,  2  C.  M.  &  R  673 ;  Oil- 
pin  V.  Fowler,  9  Ex.  616 ;  23  L.  J.  Ex.  156.)  The  defendant  is 
entitled  to  have  the  whole  of  it  read.  (Cooke  v.  Hughes,  K  &  M. 
112.)  The  original  must  be  carefully  traced,  where  it  has  passed 
through  many  hands  (Fryer  v.  Gathercole,  4  Ex.  262 ;  18  L.  J.  Ex 
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389 ;  Adama  v.  KeUy,  Ry.  &  Moo.  157),  and  the  ideatical  one  pub- 
lished must  be  produced  or  accounted  for.  (i2.  v.  RoeeTistein,  2  C.  & 
P.  414.)  But  where  a  large  number  of  copies  are  printed  from  the 
same  type,  or  lithographed  at  the  same  time  by  the  same  process, 
none  of  them  are  copies  in  the  legal  sense  of  the  word.  They  are  all 
counterpart  originals,  and  each  is  primary  evidence  of  the  contents  of 
the  rest  (22.  v.  Watson,  2  Stark.  129 ;  Johnson  v.  Hudson  and 
Morgan,  7  A.  &  E.  233,  n.) 

Where  the  libel  is  contained  in  a  letter  or  memorial  sent  to  a  Sec- 
retary of  State,  or  to  some  Qovemment  department,  an  objection  is 
often  raised  to  its  production  on  grounds  of  public  policy.  This  ob* 
jection  must  be  taken  by  the  head  of  the  public  department  of  State, 
who  is  alone  able  to  judge  whether  the  production  of  the  document 
will  or  will  not  be  injurious  to  the  public  service.  It  is  not  for  the 
judge  at  the  trial  to  decide  that  question.  (Hughes  v.  Vargas,  (C.  A.) 
9  Times  L.  R  651 ;  9  R  661 ;  Beatson  v.  Skme,  5  H.  &  N.  888 ;  29 
L.  J.  Ex.  430 ;  Swann  v.  Vines,  cited  37  L.  T.  469  ;  M'Mveney  v. 
ConTieUan,  17  Ir.  C.  L.  R  55.)  The  rule  on  the  point  is  that  "  the 
Court  is  entitled  to  have  the  pledge  and  security  of  the  head  officer  of 
State  to  give  the  reason  for  the  non-production  of  those  documents 
which  it  is  objected  to  produce,  and  to  demand  that  he  shall  come  into 
the  witness-box,  and  there  say  that  he  is  the  head  of  the  department^ 
and  objects  to  such  and  such  documents  being  produced,  specifying 
them,  on  the  ground  of  public  policy."  (Per  Grove,  J.,  in  Kain  v; 
Farr&r,  37  L.  T.  470.)  The  judge,  however,  will  not  always  trouble 
the  head  of  the  department  to  attend  in  person ;  provided  his  repre- 
sentative attends  and  satisfies  the  judge  that  the  mind  of.  the  respon- 
sible person  has  been  brought  to  bear  on  the  question,  and  that  he 
has  decided  that  the  production  of  the  document  would  be  injurious 
to  the  public  service.  On  this  the  judge  will  exclude  all  evidence  of 
the  contents  of  such  document  But  a  letter  written  by  a  private 
individual  to  the  Chief  Secretary  of  the  Postmaster-General,  com*- 
plaining  of  the  conduct  of  the  guard  of  the  Exeter  mail,  though  it  may 
be  a  privileged  communication  in  the  sense  that  the  plaintifif  must 
prove  actual  malice,  is  not  a  document  privileged  from  production 
on  the  ground  of  public  policy.  {Blake  v.  PUfold,  1  Moo.  &  RoU 
198.) 

If  the  original  libel  has  been  lost  or  destroyed,  secondary  evidence 
may  of  course  be  given  of  it  {Rainy  v.  Bravo,  L.  R  4  P.  C,  287  ;  20 
W.  R  873 ;  Oathercole  v.  MicM,  15  M.  &  W.  319),  except  where  the 
libel  is  contained  in  an  official  document^  which  is  privileged  from 
production  on  the  ground  of  public  policy,  in  which  case  the  same 
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public  policy  requires  that  no  secondary  evidence  of  its  contents  shall 
be  given.     {Home  v.  Bentinck,  2  Brod.  &  B.  130 ;   Anderson  v. 
Hamilton,  lb.  156,  n. ;   Stace  v.   Qriffiih,  L.  K  2  P.  G  428 ;  6 
Moore,  P.  C.  C.  N.  S.  18  ;  20  L.  T.  197  ;  Dawkins  v.  Lard  BokAy, 
(Ex.  Ch.)  L.  B.  8  Q.  B.  255.)     Where  the  libel  is  written  or  placarded 
on  a  wall,  so  that  it  cannot  conveniently  be  brought  into  Court, 
secondary  evidence  may  be  given  of  its  contents.    (Per  Lord  Abinger, 
in  Mortimer  v.  M*CaUan,  6  M.  &  W.  at  p.  68 ;  Bruce  v.  NicoUypuio, 
11  Ex.  at  p.  133 ;  24  L.  J.  Ex.  at  p.  324.)     Where,  however,  the 
document  is  still  in  existence  and  capable  of  being  brought  into 
Court,  the  party  desiring  to  give  secondary  evidence  of  its  contents 
must  in  the  first  place  prove  that  he  has  done  all  in  his  power  to 
obtain  the  original  document.     Thus,  the  plaintifif  is  entitled  to  give 
secondary  evidence  of  the  contents  of  the  libel,  if  the  original  is  in 
the  defendant's  possession  and  is  not  produced  when  called  for,  pro- 
vided due  notice  to  produce  it  was  served  on  the  defendant's  solicitor 
a  reasonable  time  before  the  trial  (jR.  v.  Boucher,  1  F.  &  F.  486) ; 
and  also  if  the  libel  is  in  the  possession  of  someone  beyond  the  juris- 
diction of  the  Court,  who  refuses  to  produce  it,  on  request,  although 
informed  of  the  purpose  for  which  it  is  required.    {Boyle  v.  Wiseman, 
10  Ex.  647  ;  24  L.  J.  Ex.  160  ;  K  v.  LlanfueMy,  2  K  &  B.  940 ;  23 
L.  J.  M.  C.  33 ;  R.  v.  AicMes,  1  Leach,  330.)    If  it  be  in  the  posses- 
sion of  a  third  person  within  jurisdiction,  but  a  stranger  to  the  caus^ 
who  refuses  to  produce  it,  although  duly  served  with  a  subpoena 
dunces  tecv/m  for  the  purpose,  then  the  right  to  give  secondary  evidence 
of  its  contents  appears  to  depend  on  whether  such  refusal  be  rightful 
or  wrongful.     If  it  be  a  wrongful  refusal,  then,  it  is  said,  the  remedy 
of  the  party  is  against  the  witness  only  {sed  qucBre),    If  it  be  a  righi- 
ful  refusal,  then  secondary  evidence  is  as  a  rule  admitted  :  as  the  party 
has  done  all  in  his  power  to  produce  primary  proof.    Even  here,  how- 
ever, the  privilege  arising  from  considerations  of  public  policy  may 
prevent  cmy  evidence  being  given  of  the  contents  of  the  document 
But  where  the  privilege  is  only  of  a  private  character,  secondary  evi- 
dence may  be  given,  e,g.,  in  the  case  of  a  solicitor  who  refuses  to 
produce  a  document  entrusted  to  him  by  his  client     {MiUa  v.  Oddy, 
j(1834)  6  C.  &  P.  728 ;  Doe  d.  Loecombe  v.  aifford,  (1847)  2  C.  &  K 
448  ;  Newton  v.  Chaplin,  (1850)  10  C.  B.  356.)     As  to  copies  of  the 
libel  in  the   possession    of  the  defendant's  solicitor,  see  Paris  v. 
Levy,  2  F.  &  F.  78.    All  questions  as  to  the  admissibility  of  secon- 
dary evidence  are  for  the  judge,  and  should  be  decided  by  him  then 
and  there.     {Boyle  v.  Wiseman,  11  Ex.  360 ;  24  L  J.  Ex.  284 ;  S5 
L.  T.  (Old  S.)  203.) 
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If  the  words  proved  differ  materially  from  those  set  out  in  the 
Statement  of  Claim,  this  is  a  variance  which  would  formerly  have 
been  fatal.  {Bell  v.  Byrne,  13  East,  554 ;  Tdbart  v.  Tipper,  1  Camp. 
850 ;  Cartvrright  v.  Wright,  1  D.  &  Ry.  230 ;  Cook  v.  Stokes  amd 
wife,  1  Moo.  &  R.  237  ;  Bainy  v.  Bravo,  L.  R  4  P.  C.  287 ;  20  W.  R. 
873.)  But  now  the  judge  has  ample  power  to  amend  the  record,  if 
in  his  discretion  he  considers  such  amendment  can  be  made  without 
prejudice  to  the  defendant.  (Order  XXVIII.  rr.  1,  6.)  But  no 
amendment  will  be  made,  the  result  of  which  will  be  to  substitute  a 

totally  different  cause  of  action  for  the  former  one  (C v.  Li/ndaeU, 

11  J.  P.  352),  or  to  render  the  Statement  of  Claim  demurrable. 
(MaHyn  v.  WiUiams,  1  H.  &  N.  817 ;  26  L.  J.  Ex.  117  ;  Ca/uZfidd 
V.  Whitwortk,  16  W.  R.  936  ;  18  L.  T.  527.)  The  defendant  is  entitled 
to  an  adjournment  if  he  really  desires  to  justify  the  words  newly 
inserted  in  the  Statement  of  Claim  by  such  amendment.  {Scmnders 
V.  BaU,  1  H.  &  N.  402.  And  see  Foster  v.  Pointer,  9  C.  &  P.  718  ; 
May  V.  Brown,  3  B.  &  C.  113  ;  Lord  Chv/rchiU  v,  Hv/nt,  2  B.  &  Aid. 
686.) 

Proof  of  the  Spedkvag  of  the  Slander. 

In  cases  of  slander,  the  only  way  to  prove  publication  is  by  calling 
those  who  heard  the  defendant  speak  the  words.  It  is  not,  in  strict- 
ness, sufficient  to  prove  that  the  defendant  spoke  words  equivalent 
to  those  set  out  in  the  Statement  of  Claim.  {Armita^ge  v.  Dunster, 
(1785)  4  DougL  291 ;  MaiUand  and  others  v.  Ooldney  and  another, 
(1802)  2  East,  426.)  Thus,  where  the  plaintiff  alleged  that  the  de- 
fendant  stated  as  a  fact  that  *'  A.  could  not  pay  his  labourers,"  and 
the  evidence  was  that  he  had  asked  a  question,  *'  Have  you  heard  A. 
cannot  pay  his  labourers  V*  the  plaintiff  was  nonsuited.  {Ba/mes  v. 
HoUoway,  (1799)  8  T.  R.  150.)  But  now,  if  the  words  proved  convey 
practically  the  same  meaning  as  the  words  laid,  the  variance  will  be 
held  immaterial,  or  else  the  judge  will  amend.  {DaTicaster  v.  Hev)- 
son,  2  Man.  &  Ry.  176;  Syderftham  v.  Man,  (1617)  Cro.  Jac.  407  ; 
Oipwood  V.  Barkee,  vd  Parkes,  4  Bing.  261 ;  12  Moore,  492 ;  Smith 
V.  Knowelden,  2  M.  &  Gr.  561 ;  Ecklm  v.  Little,  6  Times  L.  R. 
366.) 

It  was  never  necessary,  however,  to  prove  all  the  words  set  out  in 
the  Statement  of  Claim,  provided  such  of  them  as  are  proved  are  in- 
telligible and  actionable  by  themselves.  (Per  Lawrence,  J.^  2  Ea8t> 
484.)  So  it  is  not  necessary  that  all  the  words  set  out  should  be 
actionable ;  so  long  as  any  of  the  words  proved  will  maintain  the 
action  **  the  damages  may  be  given  entirely ;  for  it  shall  be  intended 
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that  the  damages  were  given  for  the  words  which  are  actionaUe, 
and  that  the  others  were  inserted  only  for  aggravation."  (2  Win& 
Saunders^  171,  a ;  Chadwick  v.  Trower,  6  Bing.  N.  C.  at  p.  7.) 

If  the  witness  committed  the  words  to  writing  shortly  after  the 
defendant  uttered  them,  he  may  refer  to  such  writing  to  refresh  hu 
memory ;  but  it  must  be  the  original  memorandum  that  is  referred 
to,  not  a  fair  copy.  {Burton  v.  Plvmimer,  2  A.  &  £.  343.)  And  so 
where  the  action  is  for  procuring  a  libel  to  be  published  by  making 
a  verbal  statement  to  the  reporter  of  a  newspaper,  who  took  it  down 
in  writing ;  the  original  writing  taken  down  by  the  reporter  and 
handed  by  him  to  the  editor  should  be  produced  in  Court.  (Adams 
V.  KeUy,  Ry.  &  Moo.  157.) 

Where  the  governor  of  a  British  colony  spoke  to  the  Attorney- 
General  in  his  official  capacity  words  defamatory  of  the  plaintiff,  and 
the  Attorney-Qeneral  was  called  as  a  witness  in  an  action  against 
the  governor,  it  was  held  that  he  was  not  bound  to  disclose  what  the 
governor  had  said  to  him.    {Wyatt  v.  Gore,  Holt,  N.  P.  299.) 

If  the  words  spoken  be  in  a  foreign  language,  someone  most  be 
called  to  prove  their  meaning ;  and  it  must  be  further  shown  that 
those  who  heard  them  understood  that  language ;  else  there  is  no 
publication.  But  this  will  be  presumed  where  the  words  are  spoken 
in  the  vernacular  of  the  locality.     (Ante,  p.  116.) 

Evidence  as  to  the  Inn/aemdo. 

A  Statement  of  Claim  which  contains  an  innuendo  is  equivalent  to 
a  declaration  under  the  old  system  with  two  counts,  one  with  an  in- 
nuendo, and  one  without  (Per  Blackburn,  J.,  in  Watldn  v.  HaU^ 
L.  R  3  Q.  B.  402 ;  37  L.  J.  Q.  B.  125.)  Hence,  if  the  plaintiff  fidls 
to  prove  his  innuendo,  he  may  fall  back  on  the  other  county  and  suc- 
ceed on  that,  if  the  words  in  their  natural  signification  are  actionable. 
But  if  the  words  in  their  natural  meaning  are  not  actionable,  then 
the  plaintiff  is  bound  by  his  innuendo.  He  must  prove  that  or  £uL 
He  cannot  now  discard  the  innuendo  stated  in  his  pleading  and  set 
up  a  new  innuendo  which  does  not  appear  on  the  record.  {HfjunnUr 
V.  Sharpe,  4  F.  &  F.  983  ;  15  L.  T.  421 ;  Rud  v.  Tatnell,  29  W.  R 
172 ;  43  L.  T.  507.)  If  the  words  are  not  actionable  even  with  the 
meaning  ascribed  to  them  by  the  innuendo  (as  in  Jacobs  v.  Schmaltz, 
62  L.  T.  121  ;  6  Times  L.  R.  155),  or  if  the  words  are  not  reasonably 
capable  of  that  meaning,  the  judge  will  stop  the  case. 

If,  however,  the  words  are  reasonably  capable  of  the  meaning 
ascribed  to  them  by  the  innuendo,  and  in  that  sense  are  actionable, 
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still  it  may  bo  necessary  for  the  plaintiff  to  call  evidence  to  support 
Ids  innuendo  and  to  satisfy  the  jury  that  the  words  were  in  fact 
xmderstood  in  that  sense.  For  instance,  there  may  have  been  facts, 
Icnown  both  to  the  writer  and  the  person  to  whom  he  wrote,  which 
ooald  reasonably  induce  the  latter  to  understand  the  words  in  the 
sense  ascribed  to  them  by  the  innuendo.  If  so,  evidence  of  such  facta 
is  admissible.  (Capital  &  Covmtiea  Bank  v.  Henty  &  Sons,  (0.  A.) 
5  C.  P.  D.  514 ;  49  L.  J.  C.  P.  830 ;  (H.  L.)  7  App.  Cas.  741 ;  52  L.  J. 
Q^  B.  232.)  But  evidence  is  not  admissible  of  any  fact  not  known  to 
the  persons  addressed  and  to  which  the  defendant  does  not  at  the 
time  expressly  refer.    {Ma/rtin  v.  Lo^,  2  F.  &  F.  654.) 

The  plaintiff  need  not  prove  the  whole  of  his  innuendo.  (Prutd* 
fiorame  v.  Fraser,  2  A.  &  E.  645.)  It  is  sufficient  if  he  satisfy  the 
jury  that  the  words  bear  any  actionable  meaning  and  refer  to 
himself.  Whenever  the  words  used  are  not  well-known  and  perfectly 
intelligible  English,  but  are  foreiga,  local,  technical,  provincial,  or 
obsolete  expressions,  parol  evidence  is  admissible  to  explain  their 
meaning,  provided  such  meaning  has  been  properly  alleged  in  the 
Statement  of  Claim  by  an  innuendo.  The  rule  is  the  same  where 
words  which  have  a  meaning  in  ordinary  English  are  yet,  in  the 
particular  instance  before  the  Court,  clearly  used  not  in  that  ordinary 
meaning,  but  in  some  peculiar  sense ;  as  in  the  case  of  many  slang 
expressions.  But  where  the  words  are  well-known  and  perfectly 
intelligible  English,  evidence  cannot  be  given  to  explain  that  mean- 
ing away,  unless  it  is  first  in  some  way  shown  that  that  meaning  is 
for  once  inapplicable.  This  may  appear  from  the  words  themselves ; 
to  give  them  their  ordinary  English  meaning  may  make  nonsense  of 
them.  But  if  with  their  ordinary  meaning  the  words  are  perfectly 
good  sense  as  they  stand,  facts  must  be  given  in  evidence  to  show 
that  they  may  have  conveyed  a  special  meaning  on  this  particular 
occasion.  After  that  has  been  done,  a  bystander  may  be  asked, 
**  What  did  you  understand  by  the  expression  used } "  But  without 
such  a  foundation  being  laid,  the  question  is  not  admissible.  (Daines 
V.  Hartley,  3  Exch.  200 ;  18  L.  J.  Ex.  81  ;  12  Jur.  1093 ;  Bamett  v. 
AUm,  3  H.  &  N.  376 ;  27  L.  J.  Ex.  415 ;  Humphreys  v.  MiU&r,  4 
C.  &  P.  7 ;  DvJce  ofBrwnawich  v.  Harmer,  3  C.  &  K.  10 ;  OdUagher 
V.  MwrUm,  4  Times  L.  R  304.)  And  if  it  be  put  and  answered,  the 
answer  is  not  evidence ;  the  jury  must  not  act  on  it  {Svm/mons  y. 
Mitchdl,  6  App.  Cas.  156;  50  L.  J.  P.  C.  11;  29  W.  R  401;  43 
L.  T.  710.)  And  this  is  so,  whether  the  word  can  be  found  in  the 
last  edition  of  the  English  dictionary  or  not.  (HoTner  v.  Taunton, 
6  H.  &  N.  661.)     Figurative  or  allegorical  terms  of  a  defamatoiy 
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character,  if  of  well-kno-wn  import,  need  no  evidence  to  explain  their 
meaning;  cg,^  words  imputing  to  a  person  the  qualities  of  the 
"frozen  snake"  in  the  fable.  (Hoare  v.  Silverlock,  12  Q.  R  624; 
17  L.  J.  Q.  B.  306.)  Nor  do  historical  allusions  or  comparifions  to 
odious,  notorious,  or  disreputable  persons :  where  the  conduct  of  the 
plaintiff,  who  was  an  attorney,  was  compared  to  that  of  "  Messm 
Quirk,  Gammon  and  Snap,"  the  novel  "Ten  Thousand  a  Year'*  was 
put  in  and  taken  as  read.     (Woodgdte  v.  BidoiU,  4  F.  &  F.  202.) 

Wherever  the  words  sued  on  are  capable  of  being  reasonably 
understood  both  in  a  harmless  and  in  an  injurious  sense,  it  will  be  a 
question  for  the  jury  to  decide  which  meaning  was  in  fact  conveyed 
to  the  hearers  or  readers  at  the  time  of  publication.  {Ritchie  &  Co. 
V.  Sexton,  (H.  L.)  64  L.  T.  210;  55  J.  P.  389.)  It  will  be  of  no  avail 
for  the  defendant  to  urge  (except,  perhaps,  in  mitigation  of  damages) 
that  he  intended  the  words  to  convey  the  innocent  meaning,  if  the 
jury  are  satisfied  that  ordinary  bystanders  or  readers  would  certainly 
have  understood  them  in  the  other  sense.  {Fisher  v.  Clement,  10 
B.  &  C.  472.)  Every  man  must  be  taken  to  have  intended  the 
natural  and  probable  consequences  of  his  act  The  plaintiff  may 
give  evidence  of  surrounding  circumstances  from  which  a  defaniatoiy 
meaning  can  be  inferred ;  he  may  call  witnesses  to  state  how  they 
understood  the  libel;  though  the  jury  are  not  bound  to  adopt  the 
opinions  of  such  witnesses.  {Broome  v.  Goaden,  1  C.  B.  732.)  Also 
in  this  case  evidence  of  subsequent  words  of  the  same  import  may  be 
given,  so  as  to  explain  and  point  the  libel  charged.  {Peafyse  v. 
Omsby,  1  M.  &  Bob.  455.) 

Proof  that  the  Words  refer  to  the  Plaintiff, 

If  the  libel  does  not  name  the  plaintiff,  there  may  be  need  of  some 
evidence  to  show  who  was  meant  The  plaintiff  may  give  evidence 
of  all  *'  surrounding  circumstances ; "  i.e.,  the  cause  and  occasion  of 
publication,  later  statements  made  by  the  defendant,  and  other  ex- 
traneous facts  which  will  explain  and  point  the  allusion.  The 
plaintiff  may  also  call  at  the  trial  his  friends  or  others  acquainted 
with  the  circumstances,  to  state  that  on  reading  the  libel  they  at 
once  concluded  that  it  was  aimed  at  the  plaintiff.  {Brooms  v. 
Oosden,  1  C.  B.  728 ;  R  v.  Barnard,  Ex  parte  Lord  R  Ootver,  43 
J.  P.  127;  ante,  p.  143.)  It  is  not  necessary  that  all  the  world 
should  understand  the  libel ;  it  is  sufficient  if  those  who  know  the 
plaintiff  can  make  out  that  he  is  the  person  meant  {Bov/rhe  v. 
Warren,  2  C.  A  P.  310.)    Evidence  that  the  plaintiff  was  jeered  at  at 
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a  public  meeting  is  admissible  to  show  that  his  neighbours  understood 
the  libel  as  referring  to  him.  {Cook  v.  Ward,  4  M.  &  P.  99 ;  6  Bing. 
412.)  So,  in  Du  Boat  v.  Bereaford  (2  Camp.  511),  Lord  Ellenborough 
held  that  the  declai-ations  made  by  spectators,  while  they  were 
looking  at  a  libellous  caricature,  were  admissible  in  evidence  to  show 
-whom  the  figures  were  intended  to  represent. 

» 

JPToofthat  the  Words  were  spoken  oftke  Plaintiff  in  the  way  of  hie 

Office,  Profession,  or  Trade. 

It  is  not  enough  for  the  plaintiff  to  prove  his  special  character,  and 
that  the  words  refer  to  himself;  he  must  further  prove  that  the  words 
refer  to  himself  in  that  special  character,  if  they  be  not  otherwise 
actionable.  It  is  a  question  for  the  jury  whether  the  words  were 
spoken  of  the  plaintiff  in  the  way  of  his  office,  profession,  or  trade. 
It  is  by  no  means  necessary  that  the  defendant  should  expressly  name 
the  plaintiff's  office  or  trade  at  the  time  he  spoke,  if  his  words  must 
necessarily  affect  the  plaintiff's  credit  and  reputation  therein.  {Jones 
V.  LitOer,  7  M.  &  W.  423 ;  10  L.  J.  Ex.  171.  See  ante,  p.  134.)  But 
often  words  may  be  spoken  of  a  professional  man  which,  though 
defamatory,  in  no  way  affect  him  in  his  profession,  e.g.,  an  imputation 
that  an  attorney  had  been  horsewhipped  {Doyley  v.  Roberts,  3  Bing. 
N.  C.  835),  or  that  a  physician  had  committed  adultery.  {Ayre  v. 
Craven,  2  A.  &  K  2;  aifUe,  p.  85.)  But  any  imputation  on  the 
solvency  of  a  trader,  any  suggestion  that  he  had  been  bankrupt 
years  ago,  is  clearly  a  reflection  on  him  in  the  way  of  his  trada 
{ArUe,  p.  87.) 

Evidence  of  Malice. 

The  judge  must  decide  whether  the  occasion  is  or  is  not  privileged, 
and  also  whether  such  privilege  is  absolute  or  qualified.  If  he 
decide  that  the  occasion  was  one  of  absolute  privilege,  the  defendant 
is  entitled  to  judgment,  however  maliciously  and  treacherously  he 
may  have  acted.  If,  however,  the  privilege  was  only  qualified,  the 
onus  lies  on  the  plaintiff  of  proving  actual  malice.  This  he  may  do 
either  by  extrinsic  evidence  of  personal  ill-feeling  (ante,  pp.  313 — 
818),  or  by  intrinsic  evidence,  such  as  the  exaggerated  language  of 
the  libel,  the  mode  and  extent  of  publication,  and  other  matters  in 
excess  of  the  privilege.  {Ante,  pp.  318 — 325.)  Any  other  words 
written  or  spoken  by  the  defendant  of  the  plaintiff,  and  indeed  all 
previous  transactions  or  communications  between  the  parties,  are 
evidence  on  this  issue.  The  defendant  often  makes  the  mistake  of 
cross-examining  the  plaintiff  severely  on  such  previous  mattera,  with 
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tbe  view  no  doubt  of  showing  that  in  all  these  transactions  the 
plaintiff  was  solely  to  blame.  The  jury,  as  a  rule,  will  hold  boUi 
parties  to  a  silly  quarrel  equally  blameworthy.  But  even  if  they 
adopt  the  defendant's  view  that  all  the  provocation  was  given  by  the 
plaintiff,  this  will  only  tell  against  the  defendant  For  such  provo- 
cation must  produce  a  feeling  of  resentment,  or  at  least  of  injured 
innocence,  in  the  defendant's  mind ;  and  if,  under  the  influence  of 
Quch  feeling,  he  writes  or  speaks  a  falsehood  of  his  late  antagonist, 
such  falsehood  will  probably  be  deemed  spiteful  and  malicious. 

Placing  a  plea  of  justification  on  the  record  is  no  evidence  of 
malice.  {Wilson  v.  Robinson,  7  Q.  B.  68;  14  L.  J.  Q.  B.  196;  9 
Jur.  726 ;  Cavlfidd  v.  WhitwoHK  16  W.  R  936 ;  18  L.  T.  627.) 
But  groundlessly  persisting  in  it  may  be.  (Warwick  v.  FouUces,  12 
M.  &  W.  508.)  Care  must  be  taken  in  citing  Simpson  v.  Robinson 
(12  Q.  B.  511),  to  refer  to  the  judgments  of  the  Court ;  as  the  head- 
note  is  declared  by  Willes,  J.,  in  Caulfidd  v.  Whitworth,  to  be  mis- 
leading. That  the  words  are,  in  fact,  untrue  is  no  evidence  of  malice 
(ante,  p.  310)  ;  tbe  falsity  of  the  words  is  indeed  always  presumed 
in  the  plaintiff's  favour.  But  proof  that  the  defendant  at  the  time 
of  publication  knew  that  what  he  was  saying  or  writing  was  false,  is 
proof  positive  of  malice.  Hence  the  plaintiff  cannot,  as  a  rule,  give 
any  evidence  of  his  own  good  character.  But  where  the  parties  have 
been  living  in  the  same  house  for  a  long  time,  as  master  and  servant, 
and  the  master  must  have  known  the  true  character  of  his  servant, 
and  yet  has  given  a  false  one,  there  the  plaintiff  is  allowed  to  give 
general  evidence  of  his  good  character,  and  to  call  other  servants  of 
the  defendant  to  show  that  no  complaints  of  misconduct  were  made 
against  the  plaintiff  whilst  he  was  in  defendant's  service ;  for  such 
evidence  tends  to  show  that  defendant,  at  the  time  he  gave  plaintiff 
a  bad  character,  knew  that  what  he  was  writing  was  untrue.  (Foun- 
ta/in  V.  Boodle,  3  Q.  B.  5 ;  2  O.  &  D.  455 ;  Rogers  v.  Svr  Oerwu 
Clifton,  3  B.  &  P.  587,  ante,  p.  228.)  But  in  any  other  case,  if  no 
justification  be  pleaded,  and  yet  the  plaintiff's  counsel  gives  evidence 
of  the  falsity  of  the  libel,  this  will  let  in  evidence  on  the  other  side 
of  the  truth  of  the  statement  (Per  Lord  Ellenborough  in  Brown  v. 
Oroome,  2  Stark.  298,  299.) 

RebvMing  Justification, 

The  plaintiff  may  object  at  the  trial  that  a  plea  of  justification  ii 
insufficient,  whether  such  objection  has  been  taken  on  the  pleadings 
or  no.  The  plaintiff's  counsel  may,  if  he  chooses,  in  the  first  instance 
rebut  the  justification ;  or  he  may  leave  such  proof  till  the  reply, 
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ivhen  he  will  know  the  strength  of  defendant's  case.  (See  Mac- 
laren  and  Sons  v.  Davis  and  another,  6  Times  L.  R.  373.) 
Sut  he  cannot,  in  the  absence  of  special  circumstances,  call  some 
evidence  to  rebut  the  justification  in  the  first  inst-ance,  and  more 
afterwards,  thus  dividing  his  proof.  (Browne  v.  Murray,  R.  &  M. 
254) 

Evidence  of  Damage. 

The  plaintiff  need  give  no  evidence  of  any  actual  damage  where 
the  words  are  actionable  per  se ;  he  can  nevertheless  recover  sub- 
stantial damages.  {Tri/pp  v.  Thomas,  3  B.  &  C.  427 ;  1  C.  &  P.  477  ; 
Ingram  v.  Lawson,  6  Bing.  N.  C.  212.)  But  if  the  plaintiff  has 
suffered  any  special  damage,  this  should  be  pleaded  and  proved.  It 
cannot  be  proved  unless  it  has  been  pleaded.  {Bluck  v.  Loveri/ag, 
1  Times  L.  K  497).  As  to  what  constitutes  special  damage,  see 
ante,  pp.  342 — 354  As  to  what  damage  is  too  remote,  see  ante, 
pp.  371—382. 

Where  the  plaintiff  relies  on  the  loss  of  pai*ticular  customers,  or 
on  loss  of  hospitality,  as  special  damage,  he  must  call  the  individual 
customers  and  friends  to  state  why  they  have  ceased  to  deal  at  his 
shop,  or  to  entertain  him.  {Ante,  p.  347.)  It  is  true  that  in  ShinTter 
Jk  Co.  V.  Shew  &  Co.,  (1894)  2  Ch.  581 ;  63  L.  J.  Ch.  826,  North,  J., 
accepted  a  letter  from  the  solicitor  of  the  intending  customer  as 
evidence  of  the  reasons  why  the  negotiations  were  broken  off.  But 
there  were  special  circumstances  in  that  case.  (See  (1894)  2  Ch. 
pp.  595,  596.)  In  an  ordinary  action  at  Nisi  Prius,  no  such  letter 
would  be  received,  (See  Clarke  v.  Morgan,  38  L.  T.  at  p.  355.)  Such 
witnesses  cannot,  however,  be  called  unless  their  names  have  been 
set  out  in  the  Statement  of  Claim  or  the  particulars.  It  must  also 
be  proved  that  they  heard  of  the  charge  against  the  plaintiff  from 
the  defendant's  own  lips.  It  will  not  be  sufficient  to  prove  that 
they  heard  a  rumour,  and  that  the  defendant  set  such  a  rumour 
afloat  (See  write,  p.  376 ;  Dixon  v.  Smith,  5  H.  &  N.  450 ;  29 
L.  J.  Ex.  125  ;  Batemxm  v.  LyaU,  7  C.  B.  N.  S.  638.) 

The  plaintiff  may  also  call  evidence  in  aggravation  of  damages,  as 
to  which  see  ante,  pp.  355 — 357.  But  he  must  not  conununicate  to 
the  jury  either  the  fact  that  money  has  been  paid  into  Court,  or  the 
amount  paid  in.    (Order  XXTL  r.  22.) 

NonsmL 

Strictly  there  is  no  longer  such  a  thing  as  a  nonsuit.  But  the 
word  is  now  used  to  denote  the  act  of  the  judge  when  he  withdraws 
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the  case  from  the  jury  and  directs  judgment  to  be  entered  for  the 
defendant  without  (or  in  spite  of)  their  verdict 

It  is  usually  at  the  close  of  plaintiff's  case  that  the  defendant's 
counsel  submits  to  the  judge  that  there  is  no  case  for  him  to  answer. 
Some  judges,  however,  decline  to  consider  the  question  at  this  stage 
of  the  action,  unless  defendant's  counsel  at  once  announces  that  he 
intends  to  call  no  witnesses. 

The  judge  should  direct  judgment  to  be  entered  for  the  defen- 
dant:— 

(1.)  If  there  is  no  evidence  that  the  defendant  published  the  words 
at  all,  or  (if  the  Statute  of  Limitations  be  pleaded)  that  be  did  eo 
within  the  period  prescribed. 

(2.)  If  there  is  no  evidence  that  the  words  refer  to  the  plaintiff. 

(3.)  If  the  words  proved  are  not  actionable  per  ae,  and  there  is  no 
evidence  of  any  special  damage. 

(4.)  If  the  words  are  actionable  by  reason  only  of  their  being 
spoken  of  the  plaintiff  in  the  way  of  his  office,  profession,  or  trade, 
and  there  is  no  evidence  that  the  words  were  so  spoken,  or  that  the 
plaintiff  held  such  office  or  carried  on  such  profession  or  trade  at  the 
time  of  publication. 

(5.)  If  the  words  are  not  actionable  in  their  natural  and  primaiy 
signification,  and  there  is  no  innuendo;  or  if  the  innuendo  puts 
upon  the  words  a  meaning  that  they  cannot  possibly  bear.  And  the 
plaintiff  cannot,  at  this  stage  of  the  proceedings,  discard  the  innu- 
endo set  out  on  his  pleading  and  adopt  another.  (Hunter  v.  Sharpe, 
4  F.  &  F.  983;  15  L  T.  421 ;  Bud  v.  TatneU,  29  W.  R  172 ;  43 
L  T.  507.)  If,  however,  the  words,  though  primarily  not  actionable, 
are  yet  reasonably  susceptible  of  the  defamatory  meaning  alleged  in 
the  Statement  of  Claim,  the  judge  should  not  stop  the  case ;  if  he 
does  so,  the  Court  of  Appeal  may  order  a  new  trial  (Hart  and 
another  v.  WaU,  2  C.  P.  D.  146;  46  L.  J.  C.  P.  227 ;  25  W.  R  S7a) 
"  It  is  only  when  the  judge  is  satisfied  that  the  publication  cannot  be 
a  libel,  and  that,  if  it  is  found  by  the  jury  to  be  such,  their  verdict 
will  be  set  aside,  that  he  is  justified  in  withdrawing  the  question 
from  their  cognizance."  (Per  Kelly,  C.B.,  in  Cox  v.  Lee,  L.  R  4 
Excb.  at  p.  288 ;  per  Field,  J.,  in  O'Brien  v.  Ma/rquis  of  Salisbury, 
6  Times  L  R  at  pp.  136,  137.)  But  where  the  words  on  the  £a,oe  of 
them  are  not  actionable  in  themselves,  and  also  are  not  reasonably 
capable  of  the  defamatory  meaning  alleged  in  the  innuendo,  there 
the  judge  will  be  right  in  directing  judgment  to  be  entered  for  the 
defendant  {Hunt  v.  Ooodlake,  43  L.  J.  C.  P.  54;  29  L.  T.  472; 
MvUigan  v.  Cole  a/nd  other8,lu  R  10  Q.  B.  549 ;  44  L.  J. Q.  B.  153); 
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unless,  indeed,  it  be  alleged  that  there  are  some  facts,  known  both  to 
the  defendant  and  to  those  whom  he  addressed,  which  would  lead  the 
latter  to  put  upon  the  words  the  secondary  meaning  ascribed  to  them 
by  the  innuendo.  If  this  be  alleged,  the  learned  judge  must  first  con- 
sider whether  it  is  reasonably  conceivable  that  the  existence  of  the 
facts  alleged  would  induce  those  addressed  to  put  that  meaning  on 
the  words ;  if  it  is  not  reasonably  conceivable,  he  should  stop  the 
case.  Next,  he  should  consider  whether  there  is  any  evidence  to  go 
to  the  jury  of  such  facts.  If  not,  he  should  stop  the  case.  But  if  it 
be  reasonably  conceivable  that  the  facts  alleged  would  induce  those 
who  heard  or  read  the  words  to  put  that  meaning  on  them,  and  there 
is  evidence  to  go  to  the  jury  of  such  facts,  then  the  judge  must  leave 
the  question  to  the  jury,  and  they  must  decide  in  what  meaning  the 
words  were  in  fact  understood.  (Capital  a/nd  Cov/ntiea  Bank  v. 
Heviy  it  Sons,  (C.  A.)  5  C.  P.  D.  614;  49  L.  J.  C.  P.  830 ;  (tt  L.) 
7  App.  Cas.  741 ;  62  L.  J.  Q.  B.  232.) 

(b*.)  If  the  occasion  of  publication  was  one  of  absolute  privilege. 

(7.)  If  the  occasion  is  clearly  or  admittedly  one  of  qualified 
privilege,  and  there  is  no  evidence,  or  not  more  than  a  acmtiUa  of 
evidence,  of  malice  to  go  to  the  jury.  If  the  evidence  adduced  to 
prove  malice  is  equally  consistent  with  either  the  existence  or  the 
non-existence  of  malice,  the  judge  should  stop  the  case ;  for  there  is 
nothing  to  rebut  the  presumption  which  the  privileged  occasion  has 
raised  in  the  defendant's  favour.  (SomerviIXe  v.  HawJdna,  10  C.  B. 
683 ;  20  L  J.  C.  P.  131 ;  15  Jur.  450 ;  Harria  v.  Thompson,  13  C.  R 
333 ;  Taylor  v.  Ha/wkins,  16  Q.  B.  308 ;  20  L.  J.  Q.  B.  313 ;  15  Jur. 
746.) 

(8.)  Where,  however,  the  question  of  privilege  involves  matters  of 
fact  which  are  disputed,  it  will  be  for  the  jury  to  find  the  facts,  and 
for  the  judge  subsequently  to  decide  whether  on  the  facts  so  found 
the  occasion  is  privileged.  {Beatson  v.  Skene,  5  H.  &  N,  838 ;  29 
L.  J.  Ex.  430 ;  6  Jur.  N.  S.  780 ;  2  L.  T.  378.)  And  the  judge  is 
not  bound  to  rule  whether  the  occasion  is  privileged  or  not  till  after 
the  defendant  has  called  all  his  witnesses.  (Per  Cockbum,  C.J.,  in 
Hancock  v.  Case,  2  F.  &  F.  711.) 

The  judge  at  the  fcrial  has  full  power  to  amend  any  defect  or  error 
in  any  pleading  or  proceeding  on  such  terms  as  may  seem  just 
(Order  XXVIII.  rr.  1,  6, 12),  and  to  add,  or  strike  out,  or  substitute, 
a  plaintiff  or  defendant.     (Order  XVI.  r.  12.) 
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Evidence  for  the  Defendant. 

The  defendant,  as  we  have  seen,  is  entitled  to  have  the  whole  lihel 
read,  or  the  whole  of  the  conversation  in  which  the  slander  was 
uttered,  detailed  in  evidence.  If  the  alleged  libel  refers  to  any  other 
document,  the  defendant  is  also  entitled  to  have  that  document  read, 
as  part  of  the  plaintiff's  case.  (Weaver  v.  Lloyd,  1  C.  &;  P.  296; 
Thornton  Y.Stephen,  2  M.  &  'Roh.4&;Hedleyv.Ba7iow  and  another, 
4  F.  &  F.  227.)  So  where  the  action  is  brought  for  a  criticism  on 
the  plaintiff's  book,  no  imputation  being  cast  on  him  personally,  it 
was  held  that  the  plaintiff  ought  to  put  in  the  book  criticised  as  part 
of  his  own  case.  {Strauea  v.  Francia,  4  F.  <&  F.  939, 1107).  ITiis 
may  save  the  defendant  from  the  necessity  of  giving  any  evidence. 
But  where  a  paragraph  in  a  subsequent  number  of  a  newspaper  is 
given  in  evidence  bj  the  plaintiff  to  show  malice,  the  rest  of  the 
newspaper  is  no  part  of  plaintiff's  case,  unless  it  refers  to  the  special 
paragraph  put  in.  The  defendant  is,  therefore,  not  entitled  to  have 
other  passages  in  that  newspaper  read.  {Darby  v.  OueeUy^  1  H.  JK 
N.  1;  26  L.  J.  Ex.  227.) 

The  defendant's  counsel  often  prefers  not  to  call  any  witnesses,  so 
as  to  have  the  last  word  with  the  jury.  He  relies  instead  on  the 
cross-examination  of  the  plaintiff's  witnesses.  These  may  be  cross- 
examined  not  only  as  to  the  facts  of  the  case,  but  also  **  to  credit;  * 
that  is,  as  to  matters  not  material  to  the  issue,  with  a  view  of  shaking 
their  whole  testimony.  But  in  order  to  prevent  the  case  from  thus 
branching  out  into  all  manner  of  irrelevant  issues,  it  is  wisely  pro- 
vided that  on  such  matters  the  defendant  must  take  the  witness's 
answer :  he  cannot  call  any  evidence  to  contradict  it.  There  is  one 
exception.  By  sect.  24  of  the  Common  Law  Procedure  Act,  1854, 
if  a  witness  in  any  cause  be  questioned  as  to  whether  he  has  been 
convicted  of  any  felony  or  misdemeanour,  and  if  he  either  denies  the 
fact,  or  refuses  to  answer,  the  opposite  party  may  prove  such  convic- 
tion, however  irrelevant  the  fact  of  such  conviction  may  be  to  the 
matter  in  issue  in  the  cause.  {Ward  v.  Svnfidd,  49  L.  J.  C.  P.  696  *, 
43  L.  T.  253.)  The  right  method  of  proving  a  conviction  at  the 
Assizes  or  Quarter  Sessions,  either  for  this  purpose,  or  as  evidence 
under  a  plea  of  justification,  is  by  a  certificate  under  the  Common 
Law  Procedure  Act,  1854,  s.  25,  containing  the  substance  and  effect 
of  the  indictment  and  conviction,  but  omitting  the  formal  parts^ 
Both  this  section,  however,  and  sect  6  of  28  &  29  Vict  a  18,  are 
confined  to  convictions  for  felony  or  misdemeanour  on  indictment 
Hence,  where   the   conviction   was   at   petty  sessions  only,  it   was 
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decided,  in  Ha/rdey  v.  Hindmarah  (L.  R  1  C.  P.  553 ;  35  L.  J.  M.  C. 
255 ;  12  Jur.  N.  S.  502 ;  14  W.  R  862 ;  13  L.  T.  795),  that  either 
the  record  itself  must  be  produced,  or  an  examined  copy  of  it.  This 
iovolyed  the  trouble  and  expense  of  having  the  record  duly  made  up 
for  the  purpose.  (Per  Byles,  J.,  L.  R  1  C.  P.  at  p.  556.)  But  since 
that  decision,  the  Prevention  of  Crimes  Act,  1871  (34  &  35  Vict. 
c.  112),  has  become  law ;  and  though  the  rest  of  this  Act  applies 
entirely  to  criminal  proceedings,  yet  sect  18  contains  the  words  "  in 
any  legal  proceeding  whatever."  Hence  certificates  under  that  sec- 
tion are  now  received  without  objection  in  civil  as  well  as  criminal 
proceedings. 

The  defendant  must  be  careful,  however,  not  to  increase,  by  such 
cross-examination,  the  amount  of  damages  that  may  be  given  against 
him.  Thus,  where  the  libel  consisted  of  comments  in  a  newspaper  on 
a  criminal  trial,  in  which  the  plaintiff  was  acquitted,  and  the  defen- 
dant's counsel  put  to  the  plaintiff  a  series  of  questions  tending  to 
show  that  he  really  had  been  guilty  of  the  crime  with  which  he  wan 
charged,  such  a  course  of  cross-examination  was  held  a  serious 
aggravation  of  the  libel  (Risk  AUah  Bey  v.  Whitehurat,  18  L.  T. 
615.)  Note,  however,  that  Order  XXXVI.  r.  37,  in  no  way  restdcts 
cross-examination  ;  it  is  confined  to  evidence  called  by  the  defen- 
dant in  chief. 

Where  the  words  are  actionable  only  because  they  were  spoken  of 
the  plaintiff  in  the  way  of  his  trade,  the  defendant  may  show  that 
such  trade  is  illegal  {Hunt  v.  Bell,  1  Bing.  1),  if  he  has  pleaded  such 
defence  ;  and  it  is  no  objection  to  such  evidence  that  it  also  indirectly 
proves  the  truth  of  the  defendant's  words.  {Manning  v.  Clement, 
7  Bing.  362,  368 ;  5  M.  &  P.  211.) 

The  defendant  may  also  give  evidence  of  antecedent  conversations 
and  transactions  or  other  circumstances  well  known  to  the  bystanders, 
which  show  that  the  words  were  not  used  in  their  ordinary  significa- 
tion. Thus,  they  may  have  been  uttered  in  joke ;  or  the  precedin,<^ 
part  of  the  convei-sation  may  limit  or  qualify  the  words  sued  on.  But 
the  defendant  cannot  give  in  evidence  some  particular  transaction 
which  he  says  he  had  in  his  mind  at  the  time  he  spoke,  but  to  which 
he  did  not  expressly  refer,  and  which  was  unknown  to  the  person 
addressed,  (Hcmkinaon  v.  BUhy,  16  M.  &  W.  442 ;  2  C.  &  K.  440 ; 
Martin  v.  L(m,  2  F.  &  F.  654 ;  cwife,  pp.  112—115.)  For  the 
question  which  the  jury  have  to  determine  is  not,  "  What  did  the 
defendant  intend?"  but  ''What  would  a  reasonable  person  have 
understood  firom  the  language  used?"  So,  too,  where  a  libel  is 
unambiguous  in  itself,  and  does  not  refer  to  any  other  document,  the 
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defendant  cannot  use  any  other  document  for  the  purpose  of  explain- 
ing away  the  natural  meaning  of  the  libel. 

The  defendant's  counsel  may  also  urge  that  the  occasion  of  publica- 
tion was  privileged.      If  the  facts  necessary  to  raise  this  defence  are 
not  already  in  evidence^  he  must  call  witnesses  to  prove  them..     Thus, 
it  is  often  necessary  to  put  the  defendant  himself  in  the  box  to  state 
the  facts  as  they  wer«  presented  to  him  at  the  date  of  puUication, 
the  information  which  he  received  and  on  which  he  acted,  and  aO 
surrounding  circumstances.    He  will  also  state  that  he  acted  bond 
fide,  and  under  a  sense  of  duty.    But  there  is  danger  in  calling  the 
defendant  in  such  a  case  :  he  will  be  severely  cross-examined,  and 
may  let  slip  some  observation  which  will  be  seized  upon  as  evidence 
of  malice.    It  is  better,  if  possible,  by  denying  the  fact  of  publication, 
to  compel  the  plaintiff  to  call  those  to  whom  the  defendant  wrote  tx 
spoke,  and  to  elicit  from  them,  in  cross-examination,  circumstances 
which  show  that  the  occasion  was  privileged.    Statements  made  to 
the  defendant  behind  the  plaintiff's  back,  and  acts  to  which  the 
plaintiff  was  no  party,  are  admissible  in  evidence  on  this  issue  to 
show  the  state  of  the  defendant's  mind  at  the  moment  when  he  spoke 
or  wrote  the  words.     {Cockayne  v.  Hodgkisaon,  6  C.  &  P.  643.) 

So  where  the  defence  is  that  the  libel  complained  of  is  a  bond  fide 
comment  on  certain  facts,  the  defendant  must  prove  those  facts, 
unless  the  plaintiff  will  admit  them,  or  unless  they  are  well  known 
historical  facts  of  which  the  Court  will  take  judicial  notice. 

The  defendant  may  also  prove  a  justification.     The  attempt^if 
unsuccessful,  will  aggravate  the  damages.     Strict  proof  must  be  given 
that  the  whole  charge  made  is  true  in  eveiy  particular.     Books  are 
no  evidence  of  the  facts  stated  in  them.     {Darby  v.  Ouadey,  1  H. 
&N.  1;  26  L.  J.  Ex.  227;  2  Jur.  N.  S.  497;  CoUier  y.  Simpaon,  S 
C.  &  P.  73.)     Sometimes  a  libel  contains  two  or  more  distinct  and 
severable  charges  against  the  plaintiff;  if  so,  it  will  tend  in  mitiga- 
tion if  the  defendant  can  prove  any  one  of  such  charges  true  (see 
ante,  p.  199) ;  but  all  of  them  must  be  strictly  proved  to  entitle  him 
to  a  verdict.    Where,  however,  a  libel  conveys  a  general  chaige,  and 
several  specific  instances  are  given  (as  they  must  be)  in  the  plea  or  in 
the  particulars  as  evidence  of  such  general  charge,  then  it  is  enough 
for  the  defendant  to  prove  any  two  or  three  of  these  specific  instances 
which  will  justify  the  libel ;  he  is  not  bound  to  prove  the  whole  of 
his  particulars.     (Per  Cockbum,  C.J.,  in  R.  proa.  Lambri  v.  Lahovr 
chere,  14  Cox,  C.  C.  419.)    If  the  charge  made  against  the  plaintiff 
is  that  he  was  convicted  of  an  offence,  then  such  conviction  may  be 
proved  in  the  manner  stated,  ante,  p.  604.     fSee  Alexander  v.  N,  jR 
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By.  Co.,  6  B.  &  S.  840;  34  L.  J.  Q.  B.  152  ;  13  W.  R  661 ;  Ovrynn 
T.  S.  E.  Ry.  Co.t  18  L.  T.  738.)  If,  however,  the  imputation  is  that 
the  plaintiff  has  ccmiwMted  a  crime,  then  the  charge  must  be  proved 
as  strictly  as  on  an  indictment  for  the  same  offence.  And  here,  the 
fact  that  the  plaintiff  had  been  previously  tried  and  acquitted,  or 
convicted,  is  irrelevant ;  and  the  record  of  the  criminal  trial  is  not 
admissible  in  evidence  either  way,  for  the  parties  are  not  the  same. 
{Justice  V.  Ooding  and  others,  12  C.  B.  39 ;  21  L.  J.  C.  P.  94 ; 
Englamd  v.  Bou/rke,  3  Esp.  80.) 

Where  no  justification  is  pleaded,  the  defendant  can  give  no  evi- 
dence of  the  truth  of  his  words,  not  even  in  mitigation  of  damages. 
(STtvUh  V.  Richcurdaon,  Willes,  20.)  But  evidence  admissible  and  per- 
tinent under  another  issue  cannot  be  excluded  merely  because  it 
happens  incidentally  to  prove  the  truth  of  the  libel.  (Mcmning  v. 
Clement,  7  Bing.  362,  368 ;  5  M.  &  P.  211.)  Thus,  if  the  defendant 
has  pleaded  privilege,  he  may  show  that  he  reasonably  and  bond  fide 
believed  in  the  truth  of  the  charge  he  made,  and  it  is  no  objection 
that  the  grounds  of  his  belief  are  so  forcible  as  to  convince  every 
reasonable  man  of  the  plaintiff's  guilt.  [Huson  v.  Dale,  19  Mich.  17.) 
Where  the  plaintiff,  in  order  to  prove  malice,  has  given  in  evidence 
other  words  of  the  defendant  not  set  out  on  the  record,  the  defendant 
may  prove  the  truth  of  such  other  words,  for  he  had  no  opportunity 
of  pleading  a  justification.  {Stuart  v.  LoveU,  2  Stark.  93;  Wamev. 
Chadwell,  2  Stark.  457  ;  CoUiaon  v.  Loder,  B.  N.  P.  10.) 

If  the  present  defendant  is  liable,  the  fact  that  someone  else  is 
also  liable  is,  of  course,  no  defence.  The  plaintiff  may  at  his  option 
sue  one  or  all  in  the  same  or  in  different  actions.  Evidence  to  show 
that  such  other  actions  have  been  brought  was  formerly  inadmissible 
for  every  purpose.  {Ante,  p.  362.)  But  now,  in  an  action  against  a 
newspaper,  such  evidence  is  admissible  in  reduction  of  damages  by 
virtue  of  sect  6  of  the  Law  of  Libel  Amendment  Act,  1888  (51  &  52 
Tict  c.  64),  which  enacts  that  '*  at  the  trial  of  an  action  for  a  libel 
contained  in  any  newspaper  the  defendant  shall  be  at  liberty  to  give 
in  evidence  in  mitigation  of  damages  that  the  plaintiff  has  already 
recovered  (or  has  brought  actions  for)  damages,  or  has  received  or 
agreed  to  receive  compensation  in  respect  of  a  libel  or  libels  to  the 
same  purport  or  effect  as  the  libel  for  which  such  action  has  been 
brought."  That  others  have  previously  published  the  same  charges 
against  the  plaintiff,  and  have  not  been  sued,  is  not  in  any  way 
admissible.  It  is  no  justification  for  the  defendaut's  republication ; 
still  less  is  it  any  evidence  of  the  truth  of  such  charges.  *  (iZ.  v.  New- 
man, 1  E.  &  B.  268  ;  22  L.  J.  Q.  B.  156 ;  3  C.  &  K.  252  ;  17  Jur. 
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617.)     It  is  wholly  immaterial  that  plaintiff  omitted  to  contradict  or 
complain  of  such  previous  publication&     (R,  v.  HoU,  5  T.  B.  436 ; 
Pankhurst  v.  HcrniUton,  2  Times  L.  R  682 ;  and  per  Maule,  J.,  in 
Ingram  v.  LawsoUy  9  C.  &  P.  333.)    If,  however,  the  libel  purports 
on  the  face  of  it  to  be  derived  from  a  certain  newspaper,  the  defen- 
dant may  prove  in  mitigation  of  damages  that  a  paragraph  to  the 
same   effect  had   appeared  in  that  newspaper.     (Wyatt   v.   Gore^ 
Holt,  N.  P.  303 ;  see  also  wrUe,  p.  360).    The  defendant  may  not 
give  evidence  that  there  was  a  rumour  current  to  the  same  effect  as 
the  words  he  spoke.     {AnUy  p.  359.)    If  the  defendant  relies  on 
sect   2  of  Lord  Campbell's  Act,  he  must,  as  a  rule,  give  some 
evidence  to  show  affirmatively  that  there  was  no  gross  negligence. 
(Per  Wills,  J.,  in  Peters  and  another  v.  Edwards  and  another, 
3  Times  L.  R  423 ;   and  see  a/nte,  p.  370.)    General  evidence  of 
the  plaintiff's    bad  character  is  only  admissible  in   reduction  of 
damages:    it  is  not  an  answer  to   the  action.     {Wood  v.  Earl  of 
Durham,  21  Q.  B.  D.  501 ;  57  L.  J.  Q.  B.  547.)    As  to  other  evi- 
dence in  mitigation  of  damages,  see  ante,  pp.  358 — 371.    ''In  actions 
for  libel  or  slander,  in  which  the  defendant  does  not  by  his  Defence 
assert  the  truth  of  the  statement  complained  of,  the  defendant  shall 
not  be  entitled  on  the  trial  to  give  evidence  in  chief,  with  a  view  to 
mitigation  of  damages,  as  to  the  circumstances  under  which  the  libel 
or  slander  was  published,  or  as  to  the  character  of  the  plaintiff,  with- 
out  the  leave  of  the  judge,  unless  seven  days  at  least  before  the  trial 
he  furnishes  particulars  to  the  plaintiff  of  the  matters  as  to  which  he 
intends  to  give  evidence."     (Order  XXXVI.  r.  37.)    As  to  the  effect 
and  meaning  of  this  rule,  see  ante,  p.  367.    It  in  no  way  alters  the  law 
laid  down  in  ScoU  v.  Sampson  (8  Q.  B.  D.  491 ;  51  L.  J.  Q.  B.  380), 
save  only  that  it  relieves  the  defendant  from  the  necessity  of  pleading 
such  matters  in  his  Defence. 

Any  point  of  law  which  the  defendant  desires  to  raise  must  be 
taken  before  verdict ;  otherwise  he  will  be  deemed  to  have  waived  iL 
(Orahamfi  &  Sons  v.  Hvddersfidd,  12  Times  L.  R  36,) 

Withdrawing  a  Juror. 

Actions  of  defamation  are  often  compromised  before  the  judge 
comes  to  sum  up  the  evidence.  A  juror  is  often  withdrawn,  some- 
times at  the  suggestion  of  the  judge.  This  means  that  neither  party 
cares  for  the  case  to  proceed.  If  no  special  terms  are  agreed  on,  the 
effect  of  withdrawing  a  juror  is  that  the  action  is  at  an  end,  that  no 
fresh  action  can  be  brought  on  the  same  libel  or  slander,  and  that 
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each  party  pays  his  own  costs.  (See  Strauss  v,  Francis,  4  F.  &  F. 
939,  1107 ;  15  L.  T.  674;  Moscati  v.  Lawson,  7  C.  &  P.  35,  n. ; 
Norhwm  v.  Hilliam,  L.  R.  5  C.  P.  129 ;  39  L.  J.  C.  P.  183 ;  18 
W.  R.  602 ;  22  L.  T.  67.)  If  any  other  terms  be  agreed  on,  they 
should  be  indorsed  on  counsel's  briefs,  and  each  indorsement  signed 
by  the  leading  counsel  on  both  sides.  Counsel  has  full  authority 
to  make  such  a  compromise,  unless  expressly  forbidden  to  do  so  by 
the  client  at  the  time  {StroAMS  v.  Francis,  L.  R.  1  Q.  B.  379 ;  35 
L.  J.  Q.  B.  133  ;  14  W.  R.  634  ;  14  L.  T.  326 ;  Matthews  v.  Mwnster, 
20  Q.  B.  D.  141 ;  57  L.  J.  Q.  B.  49 ;  36  W.  R.  178 ;  57  L.  T.  922),  so 
long  as  the  compromise  does  not  include  or  affect  matters  outside 
the  scope  of  the  action.  (Kempshall  v.  Holland,  (C.  A.)  14  R. 
336.)  The  terms  of  such  a  compromise  will  be  strictly  enforced,  if 
necessaiy,  by  an  order  of  the  Court,  {Tardrew  v.  Brook,  5  B.  & 
Ad.  880;  RUey  v.  Byrne,  lb.  882,  n.  But  see  Lewis's  v.  Lewis,  45 
Ch.  D.  281 ;  59  L.  J.  Ch.  712 ;  39  W.  R.  75 ;  63  L.  T.  84.)  If  after 
such  a  compromise  the  defendant  reiterates  the  libel,  the  judge  may 
give  leave  for  the  action  to  proceed.  {Thomas  v,  Exeter  Flying 
Post  Co.,  18  Q.  B.  D.  822  ;  56  L.  J.  Q.  B.  313  ;  56  L.  T.  361.) 


Svrnimi/ng-up. 

The  judge  now  sums  up  the  facts  of  the  case  to  the  jury,  and 
directs  them  as  to  the  law.  (See  sect  22  of  Judicature  Act,  1875.) 
He  must  always  leave  to  the  jury  the  question  whether  the  words  are 
or  are  not  a  libel,  except,  of  course,  where  it  is  already  admitted  on 
the  pleadings  tliat  they  are.  {Maclaren  &  Sons  v.  Davis  and 
a/noiAer,  6  Times  L.  R  372.)  He  may  tell  the  jury  his  own  view  of 
the  matter  {Darby  v.  OuseUy,  IjR.  &  N.  at  p.  13) ;  but  he  must 
not  direct  them,  as  a  matter  of  Uw,  that  the  publication  complained 
of  is  or  is  not  a  libel.  {Baylis  vMLavrrence,  11  A.  &  E.  920 ;  Heame 
V.  StoweU,  12  A.  &  E.  719 ;  l/  L.  J.  Q.  B.  25 ;  4  P.  &  D.  696.) 
The  proper  course  is  for  him  to  define  what  is  a  libel  in  point  of 
law  and  to  leave  it  to  the  jury,  as  men  of  ordinary  intelligence,  to 
say  whether  the  publication  in  question  falls  within  that  definition. 
{Parmiter  v.  Cov^land  and  another,  6  M.  &  W.  105 ;  approved  in 
Cox  V.  Lee,  L.  R  4  Ex.  284  ;  38  L.  J.  Ex.  219 ;  Grant  v.  Yates,  2 
Times  L.  R  368.)  The  jury  are  bound  to  take  the  judge's  definition 
of  a  libel,  and  find  in  accordance  therewith  {Levi  v.  Milne,  4  Bing. 
195  ;  12  Moore,  418)  ;  though  the  question  for  them,  "  Libel  or  no 
libel,"  is  not  precisely  the  same  as  "  What  is  the  legal  definition  of 
an  actionable  libel  ? "     (Per  Barry,  J.,  in  Stannus  v.  Finlay,  It. 

O.L.S.  R  R 
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R  8  C.  L.  264.)  In  a  proper  case  the  jury  should  also  be  reminded 
that  the  question  for  them  is  not,  "  Did  the  defendant  intend  to 
injure  the  plaintiff?"  but,  "Has  he  in  fact  injured  the  plaintiff's 
reputation  ? " 

Where  other  libels,  &a,  have  been  given  in  evidence  to  prove 
malice,  the  judge  should  caution  the  jury  not  to  give  any  damages  in 
respect  of  them.  {Pearson  v.  Lemaitre,  6  M.  &  Gr.  700.)  But  the 
omission  of  the  judge  to  give  such  caution  is  not  a  misdirection. 
{Darby  v.  Ousdey,  1  H.  &  N.  1 ;  25  L.  J.  Ex.  229.) 

Verdict. 

The  jury  now  consider  their  verdict.  They  should  look  at  the 
whole  of  the  publication  to  see  whether  it  is  calculated  to  injure  the 
plaintiff^s  character,  not  study  detached  and  isolated  sentences.  The 
conclusion  may  modify  the  commencement,  and  if  so,  ''  the  bane  and 
antidote  must  be  taken  together."  (Per  Aiderson,  B.,  in  Chalmers  ▼. 
Payne,  2  <3.  M.  &  R  159  ;  see  also  Hv/nt  v.  Algar  and  others,  6  C. 
&  P.  245  ;  R  V.  Lambert  and  Perry,  2  Camp.  398.) 

Where  the  words  are  actionable  per  se,  the  amount  of  damages  is 
entirely  a  matter  for  the  jury.  They  are  not  confined  to  the  pecu- 
niary loss  actually  sustained  by  the  plaintiff  {Ante,  p.  340.)  They 
may  consider  the  libel  itself  the  mode  and  extent  of  publication,  and 
the  malice  evinced  Jby  the  defendant.  Also,  in  an  action  against  a 
newspaper,  they  may  have  regard  to  the  gross  negligence  shown  by 
the  editor  in  allowing  the  libel  to  appear  in  print.  {Smith  v.  Har- 
rison, 1  F.  &  F.  565.)  The  jury  must  assess  the  damages  once  for 
all,  as  no  fresh  action  can  be  brought  for  any  subsequent  damage. 
{Fitter  v.  Veal,  12  Mod.  542 ;  B.  N.  P.  7  ;  Gregory  and  another  v. 
WiJUams,  1  C.  &  K.  568  ;  ante,  pp.  341,  351.)  And  in  assessing  the 
damages,  the  jury  should  not  regard  at  all  the  question  of  costs. 
{Poole  v.  Whitcomb,  12  C.  B.  N.  S.  770 ;  Levi  v.  Milne,  4  Bing. 
915  ;  12  Moore,  418.)  They  must  not  be  told  that  any  money  has 
been  paid  into  Court.  (Order  XXII.  r.  22.)  But  they  cannot  find 
a  verdict  for  the  plaintiff  without  awarding  him  some  damages. 
(Per  Lord  Coleridge,  C.J.,  in  Wisdom  v.  Brown,  1  Times  L.  R 
412.) 

'^  The  judge  shall  at  or  after  trial  direct  judgment  to  be  entered 
as  he  shall  think  right."  (Order  XXXVI.  r.  39.)  WTiere  distinct 
issues  are  separately  left  to  the  jury,  the  judge  may  accept  their 
verdict  on  those  issues  on  which  they  agree,  and  discharge  them 
on  others  on  which  they  cannot  agrea     {Marsh  v.  Isaacs,  45  L.  J. 


COSTS.  611 

0.  P.  505  ;  aad  see  NeviU  v.  Fine  Aiis  InawraTice  Co,,  (1895)  2  Q.  B. 
at  p.  158.) 

Costs. 

If  an  action  of  libel  or  slander  be  tried  by  a  jury,  there  is  no 
longer  any  need  to  ask  for  the  general  costs  of  the  suit.  The  suc- 
cessful party  gets  such  costs  as  of  right,  unless  the  judge  deprives 
him  of  them  for  good  cause.  (Order  LXV.  r.  1,  ante,  p.  400.)  Thus, 
if  there  be  a  verdict  for  the  plaintiff  for  nominal  damages  only,  his 
counsel  should  say  nothing  about  costs  ;  it  is  the  duty  of  the  defen- 
dant's counsel  to  ask  the  judge  to  interfere.  But  it  is  otherwise  with 
special  costs,  such  as  costs  of  a  special  jury,  of  a  commission  to  take 
evidence  abroad,  or  of  photographic  copies  of  the  libel :  the  party  who 
has  required  these  will  have  to  pay  for  them  unless  he  obtain  an 
order  for  their  allowance  on  taxation  before  judgment  is  entered. 
{Ante,  p.  407.)  If  a  married  woman  having  general  separate  estate 
fail  in  an  action  of  libel  or  slander,  she  may  be  condemned  in  costs, 
although  her  husband  was  joined  with  her  as  a  co-plaintiff  or  a 
co-defendant.    {Ante,  pp.  412,  418.)- 

If  any  money  has  been  paid  into  Court,  and  is  still  in  Court,  it 
will  be  "  paid  out  to  the  plaintiff  on  his  request,  unless  the  Court 
or  a  judge  shall  otherwise  order."  (Order  XXII.  r.  5  (b).)  If  the 
defendant  is  entitled  to  any  costs,  his  counsel  may  apply  to  the 
judge  for  an  order  that  such  money  remain  in  -Court  until  after 
taxation  as  security  for  his  costs.  If  the  jury  has  assessed  the 
plaintiff's  damages  at  a  figure  less  than  the  amount  paid  into  Court, 
the  judge  may,  if  he  think  fit,  order  the  difference  to  be  paid  out 
to  the  defendant.  {Gray  v.  Bartholomew,  (C.  A.)  (1895)  1  Q.  B.  209  ; 
64  L.  J.  Q.  B.  125 ;  71  L.  T.  867.)  And  the  judge  may  apparently 
make  this  order  whether  the  money  is  paid  into  Court  with  a  plea 
under  Lord  Campbell's  Act,  or  not.  The  case  of  Dunn  v.  Devon  and 
Exeter  Constitutional  Newspaper  Co.,  (1895)  1  Q.  B.  211,  n.;  63  L.  J. 
Q.  B.  342;  70  L.  T.  593,  was  argued  on  the  assumption  that  a  pajnnent 
into  Court,  if  accompanied  by  a  special  plea  under  sect  2  of  Lord 
Campbell's  Act,  was  not  regulated  by  the  provisions  of  Order  XXII. 
—  an  assumption  which  I  venture  to  deem  erroneoua  (See  ani:e, 
pp.  568,  669.) 

If  there  is  any  thought  of  further  proceedings,  the  unsuccessful 
party  should  ask  the  judge  to  stay  execution  ;  which  the  judge  will 
do,  if  he  thinks  there  is  any  gi'ound  for  an  application  to  the  Court 
The  usual  order  is,  that  execution  be  stayed  for  eight  days,  and  if 

within  that  time  notice  of  motion  be  sei-ved  and  £ brought 
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into   Court,  that   execution  be  further  stayed  till  the    motion  be 
disposed  of. 

Proceedings  after  Judgment 

Whenever  an  action  has  been  tried  by  a  JU17,  any  motion  for  judg- 
ment must  be  heard  and  determined  by  the  judge  before  whom  tbe 
trial  took  place ;  but  any  motion  for  a  new  trial,  or  to  set  aside  a 
verdict,  finding,  or  judgment,  must  now  be  heard  and  determined  br 
the  Court  of  Appeal,  and  not  by  a  Divisional  Coui-t  (53  &  54  Via 
c.  44,  ss.  1  and  2.)  "  Where,  at  or  after  a  trial  with  a  jury,  the  judge 
has  directed  that  any  judgment  be  entered,  any  party  may  apply  to 
set  aside  such  judgment  and  enter  any  other  judgment,  on  the 
ground  that  the  judgment  directed  to  be  entered  is  wrong  by  reasra 
that  the  finding  of  the  jury  upon  the  questions  submitted  to  tLeiD 
has  not  been  properly  entered,"  or,  ''  upon  the  ground  that,  npos 
the  finding  as  entered,  the  judgment  so  directed  is  wrong/'  And  m 
both  cases  such  application  must  be  made  to  the  Court  of  Appeal 
(Order  XL.  rr.  3,  4,  and  5.)  So  where  there  has  been  a  trial  without 
a  jury,  every  motion  for  a  new  trial  or  to  set  aside  a  judgment  ma'^ 
be  made  to  the  Court  of  Appeal.     (Order  XXTX.  r.  1.) 

Upon  the  hearing  of  a  motion  to  set  aside  a  judgment,  the  Cooit 
of  Appeal  can,  if  it  think  fit,  order  that  the  verdict  and  judgmest 
shall  be  set  aside,  and  that  a  new  trial  shall  be  had.  (Order  LYUI. 
r.  5.)  So,  on  a  motion  for  a  new  trial,  the  Court  of  Appeal  has  power,  in 
a  proper  case,  to  direct  judgment  to  be  entered  for  either  of  the  parties 
instead  of  ordering  a  new  trial.  [AUcock  v.  Hall,  (1891)  1  Q.  B,4M; 
CO  L.  J.  Q.  B.  416 ;  39  W.  R.  443 ;  64  L.  T.  309.)  So,  too,  where 
the  trial  is  by  a  judge  without  a  jury,  the  Court  of  Appeal  may  eith^ 
grant  a  new  trial  or  order  judgment  to  be  entered  for  the  appellant, 
as  justice  may  require,  whatever  the  terms  of  the  notice  of  motion 
may  be.  (Order  XXXIX.  r.  l,a;  Jones  v.  Hovjgh,  CC.  A.)  5  Ex.  D.  lU 
125  ;  49  L.  J.  C.  P.  211 ;  42  L.  T.  108  ;  WaddeU  v.  Bhckey,  (G  A) 
10  Ch.  D.  416  ;  27  W.  R.  233 ;  40  L.  T.  286.)  The  Court  of  Appeal 
has  full  power  to  make  any  amendment  and  to  receive  further  evi- 
dence upon  questions  of  fact.  (Order  LVIII.  r.  4 ;  and  see  Edii^ 
V.  Little,  6  Times  L.  R  366.) 

New  Trial. 

An  application  for  a  new  trial  may  be  made  on  the  ground  that 
the  verdict  is  against  the  weight  of  evidence,  that  the  judge  wrongly 
received  or  rejected  evidence,  that  the  jury  misbehaved,  that  the 
damages  are  excessive  or  inadequate,  or  on  the  ground  of  misdii'ection 
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or  surprise.  The  notice  of  motion  must  state  the  grounds  of  the 
application.  (Order  XXXIX.  r.  3.)  See  Precedent  No.  80,  post, 
p.  699.  It  is  not  enough  to  state  simply  ''  misdirection  *' ;  the  notice 
must  state  how  and  in  what  matter  the  jury  were  misdirected. 
iJPfeiffw  V.  MidlaTid  Ry.  Co.,  18  Q.  B.  D.  243 ;  35  W.  R.  335 ; 
Jdurfett  V.  Smith,  12  P.  D.  116.) 

But  a  new  trial  will  not  be  granted  on  the  ground  of  misdirection 
or  improper  admission  or  rejection  of  evidence,  if  the  respondent  can 
satisfy  the  Court  that  no  substantial  wrong  or  miscarriage  has  been 
thereby  occasioned.  (Order  XXXIX.  r.  6 ;  Anthony  v.  Hcdstead,  37 
L.  T.  433;  Faundy.WaOace,  35  L.T.  361 ;  Bray  Y.Ford,  73  L.  T.  609  ; 
1 2  Times  L.  R119.)  The  Court  will  not  grant  a  new  trial,  if  it  is  satisfied 
that  the  jury,  if  rightly  directed,  would  still  have  returned  the  same 
verdict  (Per  Lord  Esher,  M.B.,  in  Merivale  v.  Ccuraon,  20  Q.  B.  D.  at 
p.  281.)  And  where  any  miscarriage  is  proved,  the  Court  may  grant 
a  new  trial  as  to  so  much  of  the  matter  only  as  the  miscarriage 
affects,  without  interfering  with  the  decision  upon  any  other  questioD. 
(Order  XXXIX.  r.  7 ;  Marsh  v.  Isaacs.  45  L.  J.  C.  P.  505.)  So." 
too,  the  Court  may  grant  a  new  trial  as  against  one  defendant  without 
granting  it  as  to  all ;  though  notice  of  motion  must  be  served  on  all. 
{Price  V.  Harris,  10  Bing.  331 ;  Pumell  v.  G.  W.  Ry.  Co.  and 
Harris,  (C.  A.)  1  Q.  B.  D.  636;  45  L.  J.  Q.  B.  687;  24  W.  R.  720, 
909  ;  35  L.  T.  605.) 

In  the  absence  of  any  misdirection,  the  Court  will  rarely  interfere 
to  set  aside  a  verdict  or  grant  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence ;  they  Mrill  not  do  so 
unless  the  verdict  was  one  which  no  reasonable  men  could  have 
found.  (Australian  Newspaper  Co.,  Ld.  v.  Bermett,  (1894)  A.  C. 
284;  63  L  J.  P.  C.  105;  70  L.  T.  597;  6  R.484;  Webster  v.  Frieda 
berg,  (C.  A.)  17  Q.  B.  D.  736 ;  55  L.  J.  Q.  B.  403 ;  PhiUips  v 
Martin,  15  App.  Cas.  193.)  "The  verdict  ought  not  to  be  disturbed 
unless  it  was  one  which  a  jury,  viewing  the  whole  of  the  evidence 
reasonably,  could  not  properly  find."  (Per  Lord  Herschell,  L.C.,  in 
Metropolitcm  Ry.  Co.  v.  Wright,  11  App.  Cas,  at  p.  154.)  "  If 
reasonable  men  might  find  the  verdict  which  has  been  found,  I  think 
no  Court  has  jurisdiction  to  disturb  a  decision  of  fact  which  the  law 
has  confided  to  juries,  not  to  judges."  (Per  Lord  Halsbury,  11  App. 
Cas.  at  p.  156.)  Where  there  is  evidence  on  both  sides  properly  sub- 
mitted to  the  jury,  their  verdict  once  found  must  stand  (Commis- 
suynerfor  Railways  v.  Brovm,  13  App.  Cas.  133 ;  57  L.  J.  P.  C.  72 ; 
57  L  T.  895.)  "  The  Court  never,  or  very  rarely,  grants  new  trials  in 
actions  for  words."     (Per  Holt,  C.J.,  Anon.,  (1696)  2  Salt  644  ) 
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"  Libel  or  no  libel,  since  Fox's  Act,  is  of  all  questions  pecoliaiir 
one  for  a  juiy."    (Per  Lord  Coleridge,  C.J.,  3  C,  P.  D.  at  p.  Uii 
So  is  the  question  whether  the  words  refer  to  the  plaintiff  or  not 
(Auetralicm   Newspaper    Co,  v.  Bennett,  suprd),  or  whether  tte 
matter  complained  of  is  or  is  not  fair  comment  on  the  acts  of  a 
public  man.     {Odger  v.  Mortimer,  28  L.  T.  472.)     Where  the  woim 
are  fairly  susceptible  both  of  an  innocent  and  of  an  actionable  meia- 
ing,  the  finding  of  the  jury  is  final ;  whichever  constmction  the? 
may  have   placed   upon   the  words  will  be  upheld.      {Burgess  t. 
Bracher,  (1724)  8  Mod.  240 ;  2  Ld.  Raym.  1366  ;  Walter  v.  Beam, 
and  Naden  v.  Micocke,  (1684)  3  Lev.  166;  2  Ventr.  172;  Grant  t. 
Yates,  2  Times  L.  R.  368.)    So,  whenever  the  words  are  ambiguous 
allegorical,  or  in  any  way  equivocal,  and  the  jury  have  found  that 
they  were  meant  and  used  in  a  defamatory  sense,  the  Court  wUl  not 
set  aside  their  verdict,  unless  it  can  be  clearly  shown  that,  on  readii^ 
the  whole  passage,  there  is  no  possible  gi*ound  for  the  constnictioi 
put  upon  it  by  the  jury.     {Hoa/re  v.  SUverlock,  12  Q.  B.  624 ;  17 
LJ.Q.B.  306;  Fray  v.  Fray ,  17  C.  B.N.  S.  603;  34  L.  J.  C  P. 
46;  10  Jur.  N.  S.  1153.) 

A  new  trial  will,  however,  be  granted  when  the  matter  complained 
of  is  clearly  libellous,  and  there  is  no  question  as  to  the  fact  of  publi- 
cation, or  as  to  its  application  to  the  plaintiff,  and  yet  the  jury  have 
perversely  found  a  verdict  for  the  defendant,  in  spite  of  the  summing- 
up  of  the  learned  judge.  (Levi  v.  Milne,  4  Bing.  195  ;  ante,  p  142; 
HaJceweU  v.  Ingram,  2  C.  L.  B.  1397.)  But  unless  the  jury  are 
manifestly  wrong,  unless  the  Court  can  say  with  certainty  that  there 
has  been  a  miscamage  of  justice,  no  new  trial  will  be  granted.  (Per 
Tindal,  C.  J.,  in  Broome  v.  Oosden,  1 C.  B.  731;  per  Field,  J.,  in  O'Brien 
y.  Marquis  of  Salisbury,  6  Times  L.  R  at  p.  137  ;  54  J.  P.  215.) 

The  question  whether  an  apology  was  or  was  not  sufficient  is 
peculiarly  a  question  for  the  jury,  and  their  decision  will  not  be 
reviewed  or  set  aside  by  the  Court.  {Risk  Allah  Bey  v.  Johnsicm, 
18  L.  T.  620.) 

A  new  trial  will  not  be  granted  on  the  ground  that  the  juij 
expressed  an  opinion  during  the  judge's  summing-up  inconsistent 
with  their  subsequent  verdict  (Napier  v.  Daniel  and  another,  3  Bing 
N.  C.  77 ;  3  Scott,  417) ;  nor  on  the  ground  that  either  judge  or 
jury  prematurely  expressed  a  strong  opinion  as  to  the  case  either 
way.  {Lloyd  v.  Jones,  7  B.  &  S.  475.)  It  would  be  otherwise  if  » 
juror  before  being  sworn  had  expressed  a  determination  to  give  & 
verdict  in  favour  of  the  plaintiff.  {Ra/madge  v.  Ryan,  9  Bing.  333; 
2  Moo.  &  Sc.  421.) 
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In  actions  of  defamation  the  Court  very  rarely  grants  a  new  trial 
on  the  ground  that  the  damages  are  either  too  small  or  too  great. 
''  The  assessment  of  damages  is  peculiarly  the  province  of  the  jury  in 
an  action  of  libel.     The  damages  in  such  an  action  are  not  limited 
to  the  amount  of  pecuniary  loss  which  the  plaintiff  is  able  to  prove." 
{Davis  A  Sons  v.  Shepatone,  11  App.  Cas.  at  p.  191 ;  55  L.  J.  P.  C. 
61 ;  34  W.  K.  722 ;  55  L.  T.  1.)    The  Court  will  not  grant  a  new 
trial  on  the  ground  of  excessive  damages,  unless  they  think  that, 
having  regard  to  all  the  circumstances  of  the  case,  the  damages  are 
so  large  that  no  jury  could  reasonably  have  given  them.     (Praed  v. 
Ovahom,  (C.  A.)  24  Q.  B.  D.  53  ;  59  L.  J.  Q.  B.  230 ;  38  W.  K.  103.) 
A  similar  rule  prevails  in  Ireland.     {Magrath  v.  Bourne,  Ir.  K  10 
C.  L.  160;  Harris  v.  Amott  and  others,  26  L.  R  Ir.  at  p.  68.) 
In  Lord  Tovmshend  v.  Dr,  Hughes  (2  Mod.  150),  the  Court  refused 
to  order  a  new  trial  which  was  asked  for  on  the  ground  that  the 
damages  (4,000{.)  were  excessive ;  a  similar  application  was  refused 
in  Highmore  v.  Earl  a/nd  Cowntess  of  Harrington  (3  C.  B.  N.  S. 
142),  where  750{.  damages  was  awarded.     Where  the   plaintiff  is 
entitled  to  substantial  damages,  and  a  verdict  has  been  given  for  the 
plaintiff,  which  cannot  be  impeached  except  on  the  ground  that  the 
damages  are  excessive,  the  Court  has  power  to  refuse  a  new  trial,  on 
the  plaintiff  alone,  and  without  the  defendant,  consenting  to  the 
damages  being  reduced  to  such  an  amount  as  the  Court  would  eon* 
sider  not  excessive,  had  they  been  given  by  the  jury.    (Belt  v.  Lawes, 
(C.  A.)  12  Q.  B.  D.  356  ;  53  L.  J.  Q.  B.  249 ;  32  W.  R.  607 ;  50  L.  T. 
441.)     But  the  Court  of  Appeal  in  that  case  did  not  exercise  its 
power :  the  verdict  for  5,000Z.  stood.     In  Gatty  v.  Farquharson  (9 
Times  L.  B.  593),  however,  where  a  verdict  for  the  same  amount  had 
been  given,  the  Court  of  Appeal  refused  a  new  trial  only  on  the  ex- 
press condition  that  the  damages  be  reduced  to  2,5002. 

So,  too,  there  is  no  inexorable  rule  of  practice  which  precludes  the 
Court  from  granting  a  new  trial  on  account  of  the  smallness  of 
damages.  In  Kelly  v.  Sherlock  (L.  R  1  Q.  B.  686,  697 ;  35  L.  J. 
Q.  B.  209),  a  rule  nisi  was  granted  on  that  ground,  though  it  was 
discharged  on  the  argument.  There  seems  to  be  no  case  reported  in 
which  a  new  trial  has  been  granted  on  this  ground  in  an  action 
of  libel;  but  in  an  action  of  slander  a  new  trial  was  granted 
where  the  smallness  of  the  amount  recovered  {\d,)  showed  that 
the  jury  had  made  an  improper  compromise,  and  had  not 
really  tried  the  issues  submitted  to  them.  {Falvey  v.  Stanford, 
L.  R  10  Q.  B.  54;  44  L.  J.  Q.  B.  7.)  See,  however,  ForsdUce 
a/nd  wife   v.  Stone  (L.  R   3  C.  P.  607;   37  L.  J.  C.    R    301), 
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and  BendaU  v.  Hayward  (5  Bing.  N.  C.  424),  which  cases  lay  down 
the  rule  that  where  there  has  been  no  misconduct  on  the  part  of  the 
juiy,  no  error  in  the  calculation  of  figures,  and  no  mistake  in  law 
on  the  part  of  the  judge,  a  new  trial  will  not  be  granted.  That  Uie 
jury  intended  their  verdict  to  carry  costs,  but  have  returned  an 
amount  insufficient  in  law  to  do  so,  never  was  a  ground  for  granting 
a  new  trial.  (Mears  v.  Oriffin,  1  M.  &  Gr.  796 ;  2  Scott,  N.  R  15 ; 
KH/more  v.  Abdoolah,  27  L.  J.  Ex.  307;  Forsdike  and  wife  v.  Stone, 
8U2>rd.)  There  is  no  necessary  inconsistency  in  a  juiy  finding  that 
a  libel  was  written  maliciously,  and  yet  awarding  only  a  fiuthing 
damages ;  and  such  a  verdict  will  not  be  set  aside.  {Cooke  v.  Broff- 
den  &  Co.f  1  Times  L.  R  497.)  But  a  new  trial  will  perhaps  be 
granted,  if  it  can  be  shown  that  the  jury  wholly  omitted  to  take 
into  consideration  some  substantial  element  of  damage.  (Phillips  v. 
L.  &  S,  W,  Ry.  Co.,  5  Q.  B.  D.  78 ;  49  L.  J.  Q.  B.  233 ;  28  W.  R  10; 
41  L.  T.  121.) 

The  plaintiff  may  not  during  the  trial  set  up  a  third  construction 
of  the  words  different  both  Arom  their  primd  fdde  meaning  and 
from  that  alleged  by  the  innuendo ;  if  he  win  a  verdict  in  that  way, 
the  Court  will  grant  a  new  trial  on  the  ground  of  surprise.  (Hunter 
V.  Sharpe,  4  F.  &  F.  983 ;  15  L.  T.  421 ;  Ruel  v.  Tatnell,  29  W.  R 
172;  43  L.  T.  507.)  Whenever  a  new  trial  is  moved  for  on  the 
ground  of  surprise,  the  absence  of  a  material  witness  at  the  trial,  &cl, 
there  must  be  an  affidavit  setting  out  the  facts.  ''Surprise  is  a 
matter  extrinsic  to  the  record  and  the  judge's  notes,  and  consequently 
can  only  be  made  to  appear  by  affidavit;  and  here  we  have  no 
affidavit  of  surprise,  in  the  sense  required  by  the  practice  of  the 
Court."  (Per  Maule,  J.,  in  Hoare  v.  SUverlock  (No.  2),  (1850) 
9  C.  B.  22.) 

The  judge's  note  is  decisive  as  to  the  evidence  taken  in  the  Court 
below ;  but  either  party  may  read  a  shorthand  writer's  note,  to 
supplement,  though  not  to  overrule,  the  judge's  note.  (Laming  v. 
Gee,  (C.  A.)  28  W.  R  217.)  If  either  party  at  the  trial  deliberately 
elects  to  fight  one  question  only,  on  which  he  is  beaten,  he  cannot 
afterwards  on  appeal  raise  another  question,  although  that  question 
was  at  the  trial  open  to  him  on  the  pleadings  and  on  the  evidence. 
(Martin  v.  0,  N.  Ry,  Co.,  16  C.  B.  179,  approved  in  Brovnie  v. 
Dunn,  (H.  L.)  6  R  67.  And  see  Eyre  v.  New  Forest  Highway 
Board,  8  Times  L.  R  648 ;  Page  v.  Bowdler,  10  Times  L.  R  423 ; 
Graham  &  Sons  v.  Mayor,  dtc,  of  Huddersjield,  12  Times  L.  R  36.) 

If  a  new  trial  be  ordered,  the  costs  of  the  first  trial  are  in  the 
discretion  of  the  judge  who  tries  the  case  the  second  time ;  if  he 
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makes  no  order,  they  follow  the  event.  (Creen  v.  Wright,  2  C.  P.  D. 
354 ;  46  L.  J.  C.  P.  427 ;  Field  v.  G,  N.  Ry.  Co.,  3  Ex.  D.  261 ;  26 
W.  R  817;  39  L.  T.  80;  Harris  y.Petherick,  (C.  A.)  4  Q.  B.  D.  611; 
48  L.  J.  Q.  B.  521.) 

County  Court  Proceedings. 

No  action  of  libel  or  slander  can  be  commenced  in  the  County 
Court,  except  by  consent.  (See  sections  56  and  64  of  the  County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43).)  Whether  the  word  "  slander" 
includes  "  slander  of  title  **  may  be  doubted.  In  cases  of  a  trifling 
nature,  it  may  be  desirable  that  both  parties  should  consent  to  such 
a  course,  especially  if  all  the  witnesses  reside  in  a  town  v/here  a 
County  Court  is  held.  The  parties  or  their  respective  solicitors  must 
in  that  case  sign  a  memorandum  of  consent,  which  must  be  filed; 
and  thereupon  a  plaint  will  be  entered  and  a  summons  issued,  and 
all  further  proceedings  will  be  taken  as  in  an  ordinary  County  Court 
case.     (CouDty  Court  Order  V.  r.  2.) 

But  an  action  of  libel  or  slander,  whatever  the  amount  of  damages 
claimed,  may  be  transferred  to  the  County  Court,  under  sect.  66  of 
the  County  Courts  Act,  1888.  (Ante,  p.  551.)  When  such  a  transfer 
is  ordered,  the  plaintiff  must  lodge  the  writ  and  other  proceedings,  and 
the  order  remitting  the  action,  with  the  registrar  of  the  County 
Court.  Until  this  is  done,  the  action  remains  in  the  Superior  Court, 
•which  consequently  has  jurisdiction  to  vary  the  order.  (Welply  v. 
Buhl,  (C.  A.)  3  Q.  B.  D.  80,  253 ;  47  L.  J.  Q.  B.  151 ;  26  W.  R  300 ; 
38  L.  T.  115.)  If  the  plaintiff  omit  to  lodge  the  order  of  transfer 
within  a  reasonable  time  after  it  is  made,  the  defendant  can  apply  at 
chambers  for  an  order  dismissing  the  action  for  want  of  prosecution. 
As  soon  as  the  necessary  documents  are  filed,  the  action  becomes  a 
County  Court  cause,  as  completely  as  if  it  had  been  duly  commenced 
therein.  (Moody  v.  Steward,  L.  R  6  Ex.  35  ;  40  L.  J.  Ey.  25 ;  19 
W.  R  161;  23  L.  T.  465.)  The  County  Court  judge  is  bound  to 
assume  jurisdiction ;  he  cannot  inquire  into  the  circumstances  under 
which  the  order  was  made.  (Blades  v.  Lawrence,  L.  R  9  Q.  B.  374; 
43  L.  J.  Q.  B.  133  ;  22  W.  R  643 ;  30  L.  T.  378.) 

The  plaintiff  is  required  by  County  Court  Order  XXXIII.  r.  1,  to 
lodge  with  the  registrar  not  only  the  writ  and  the  order  remitting  the 
action,  or  a  duplicate  thereof,  and  a  copy  or  copies  of  any  affidavit  or 
affidavits  on  which  the  order  was  made,  but  also  a  statement  of  the 
names  and  addresses  of  the  several  parties  to  the  action,  and  their 
solicitors,  if  any,  and  a  concise  statement  of  the  particulars  of  claim, 
such  as  would  be  required  upon  entering  a  plaint,  signed  by  the 
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plaintiff  or  his  solicitor ;  and  the  registrar  shall  thereupon  enter  the 
action  for  trial,  and  give  notice  to  the  parties  of  the  day  appointed 
for  such  trial,  by  post  or  otherwise,  ten  clear  days  before  such  day, 
and  shall  annex  to  the  notice  to  the  defendant  a  copy  of  the  parti- 
culars. Such  statement  of  the  plaintiff's  particulars  should  be  in  the 
form  given  in  Precedent  No.  82,  post,  pp.  701,  702.  The  registrar  shall 
foithwith  indorse  on  the  order  or  duplicate  thereof  the  date  on  which 
the  same  was  lodged,  and  file  the  same,  and  the  action  shall  proceed 
in  all  things  as  if  it  were  an  ordinary  action  in  the  County  Court. 
(County  Court  Order  XXXIII.  r.  2.) 

The  defendant  upon  being  served  with  such  a  notice  of  trial  shall 
proceed  in  all  things  in  the  same  way  as  if  the  action  had  been 
brought  in  the  County  Court,  and  the  notice  so  served  upon  him  was 
an  ordinary  summons.     (County  Court  Order  XXXIII.  r.  3.) 

Thus  he  may,  five  clear  days  at  least  before  the  day  named  in  such 
notice  of  trial,  pay  money  into  Court,  either  generally  or  under  Lord 
Campbell's  Act,  paying  a  Court  fee  of  Is,  in  the  £  on  the  amount 
paid  in.  (County  Court  Order  IX.  rr.  II,  12, 13.)  Or  he  may  set 
up  a  counterclaim  (County  Court  Order  X  rr.  2,  11),  or  plead  the 
Statute  of  Limitations  (lb.  r.  14,  a),  or  any  other  special  defence,  by 
sending  in  to  the  registrar  a  concise  statement  of  the  grounds  of  such 
special  defence  five  clear  days  at  least  before  the  day  named  for  trial 
(See  Precedent  No.  83,  post,  p.  703.)  If  the  defendant  omit  to  send 
such  statement,  he  will  not  be  allowed  to  avail  himself  of  the  defence, 
unless  the  plaintiff  consents  thereto ;  but  the  judge  will  in  a  proper 
case  adjourn  the  trial  of  the  action  to  enable  the  defendant  to  give 
such  notice.  (County  Court  Order  X.  r.  10.)  So,  too,  if  the  defen- 
dant intends  to  avail  himself  of  the  provisions  of  sects.  1  and  2  of 
6  &  7  Vict.  c.  96,  he  must  give  notice  in  writing  of  such  intention, 
signed  by  himself  or  his  solicitor,  to  the  registrar  five  clear  days 
before  the  day  appointed  for  the  trial  of  the  action.  (County  Court 
Order  XXXIII.  r.  4.)  Such  notice  should  be  in  form  (ii.)  of  Precedent 
No.  83,  post,  p.  703,  if  under  sect.  1  of  Lord  Campbell's  Act;  io 
form  (iii.)  on  the  same  page,  if  under  sect.  2.  And  see  County  Cyourt 
Order  IX.  r.  13,  as  to  the  necessary  payment  into  Court 

Where  in  any  action  of  libel  or  slander  the  defendant  relies  as  a 
defence  upon  the  fact  that  the  libel  or  slander  is  true,  he  shall  in  his 
statement  set  forth  that  the  libel  or  slander  complained  of  is  true  in 
substance  (County  Court  Order  X.  r.  16),  unless  he  has  already  done 
so  in  a  Defence  delivered  in  the  High  Court.  Such  statement  should 
be  in  form  (i.)  on  page  703.  Where  in  any  action  of  libel  or 
slander  the  defendant  does  not  rely  as  a  defence  upon  the  fact  that 
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the  libel  or  slander  is  true,  but  relies  in  mitigation  of  damages  on 
the  circumstances  under  which  the  libel  or  slander  was  published,  or 
the  character  of  the  plaintiff,  he  must  in  his  statement  give  parti- 
culars of  the  matters  relating  thereto  as  to  which  he  intends  to  give 
evidence.     (lb.  r.  17.) 

Interrogatories  may  be  administered  in  the  County  Coui-t  by  leave 
of  the  judge  or  registrar.  (County  Court  Order  XVI.  r.  1.)  Any 
objection  to  answer  must  be  taken  in  the  affidavit  in  answer. 
Discovery  and  inspection  of  documents  may  also  be  obtained  as  in 
the  Superior  Court 

If  either  party  desires  to  have  the  action  tried  by  a  jury,  he  must 
proceed  in  the  manner  indicated  by  sects.  101  and  102  of  the  County 
Courts  Act,  1888,  and  County  Court  Order  XXII.  r.  1.  And  where 
no  demand  for  a  jury  has  been  so  made,  but  at  the  trial  both  parties 
desire  one,  the  judge  may  adjourn  the  trial  upon  terms  in  order  that 
notice  for  a  jury  may  be  given,  (County  Court  Order  XKII.  r.  2.) 
It  is  generally  desirable  to  have  a  jury  in  an  action  of  libel  or 
slander. 

The  trial  takes  place  in  all  respects  as  in  an  ordinary  County  Court 
cause ;  save  that  if  any  pleadings  were  delivered  in  the  action  before 
the  order  was  made  remitting  it  to  the  County  Court,  the  judge 
must  not  disregard  them.  Thus,  if  a  plaintiff  has  shaped  his  action 
differently  on  his  Statement  of  Claim  and  on  his  writ,  the  judge  must 
look  rather  to  the  Statement  of  Claim  than  to  the  writ  {Johnson  v. 
Palmer,  4  C.  P.  D.  258 ;  27  W.  R.  941) ;  for  the  indorsement  on  a 
writ  is  superseded  by  a  Statement  of  Claim,  except  as  to  the  amount 
claimed  in  the  action.  {Large  v.  Large,  Weekly  Notes,  1877, 
p.  198;  Order  XX.  r.  4.)  Great  care  must  be  taken  to  ask  the 
judge  before  delivering  judgment  to  make  a  note  of  any  point  of  law 
on  which  either  party  relies.  {Rhodes  v.  Liverpool  Investment  Co,, 
4  C.  P.  D.  425 ;  Pierpoint  v.  Cartwright,  5  C.  P.  D.  139 ;  28  W.  R. 
583  ;  42  L.  T.  295  ;  Seymcmr  v.  Cotulson,  (C.  A.)  28  W.  R  664.) 

Judgment  is  entered  and  all  subsequent  proceedings  taken  as  in  an 
ordinary  County  Court  action.  Any  motion  for  a  new  trial  must  be 
made  to  the  judge  in  the  County  Court  (County  Court  Order  XXXI.); 
any  appeal  must  be  had  in  accordance  with  the  provisions  of  the 
Rules  of  the  Supreme  Court,  Order  LIX.  rr.  9 — 18.  (County  Court 
Order  XXXII.)  The  costs  will  follow  the  event,  unless  the  judge  at 
the  trial  make  any  order  to  the  contrary ;  he  has  full  power  to  make 
any  order  as  to  costs  which  he  "  shall  think  just."  (County  Courts 
Act,  1888,  s.  113.)  In  taxing  the  costs  incurred  in  the  High  Court 
of  Justice  previous  to  the  transmission  of  the  action  to  the  County 
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Court',  the  registrar  shall  tax  the  same  according  to  the  scale  of  costs 
in  use  in  the  High  Court;  the  costs  subsequent  to  the  order  re- 
mitting the  action  will  be  taxed  according  to  the  scale  in  use  in  the 
County  Courts.  (County  Courts  Act,  1888,  s.  66.)  The  High  Court 
has  no  jurisdiction  to  make  any  order  as  to  the  costs  of  a  remitted 
action.  (Moody  v.  Steward,  L.  R  6  Ex.  35 ;  40  L.  J.  Ex.  25 ;  19 
W.  R.  161 ;  23  L.  T.  466.) 

Other  Inferior  Gov/rta, 

There  are  many  inferior  courts  in  which  actions  of  libel  and 
slander  can  be  brought,  such  as  the  Mayor's  Court,  London,  the 
Tolzey  Court  of  Bristol,  the  Salford  Hundred  Court  of  Record,  the 
Court  of  Passage,  Liverpool,  &c.  As  to  the  jurisdiction  of  such 
Courts  generally,  see  ante,  p.  542.  The  Salford  Hundred  Court  has 
power  to  hear  all  cases  of  libel  or  slander  arising  within  the  jurisdic- 
tion of  the  Court,  provided  the  damages  claimed  do  not  exceed  502. 
If  they  exceed  bOL,  it  appears  that  the  Court  has  no  jurisdiction, 
even  by  consent  (9  &  10  Vict.  c.  cxxvi. ;  Farrow  v.  Hague,  3  H  & 
C.  101 ;  33  L.  J.  Ex.  258.)  The  costs  will  follow  the  event,  both  in 
the  Salford  Hundred  Court  (Turner  v.  Heyland,  4  C.  P.  D.  432 ;  48 
L.  J.  C.  P.  535 ;  41  L.  T.  556),  and  in  the  Liverpool  Court  of  Passage 
{King  and  amother  v.  Hawkeaworth,  4  Q.  B.  D.  371 ;  48  L.  J.  Q.  R 
484 ;  27  W.  R.  660  ;  41  L.  T.  411),  and  indeed  wherever  the  case  is 
tried  by  a  jury  ;  subject,  however,  to  the  power  reserved  to  a  judge 
by  Order  LXY.  r.  1,  to  deprive  a  successful  plaintiff  of  his  costs  on 
good  cause  shown.  Sect.  29  of  the  County  Courts  Act,  1867,  never 
applied  to  actions  of  libel  or  slander,  for  they  never  could  have  been 
brought  in  a  County  Court ;  and  even  where  it  does  apply,  it  is  a 
question  whether  it  is  not  now  repealed,  as  it  is  not  expressly  re- 
enacted  by  sect.  67  of  the  Judicature  Act,  1873. 


CHAPTER   XXL 

PRACTICE   AND   EVIDENCE   IN   CRIMINAL   CASES. 

This  chapter  naturally  divides  itself  into  two  parts : — 
I.  Proceedings  by  way  of  Indictment. 
II.  Proceedings  by  way  of  Criminal  Information. 


PART    I. 

PRACTICE  AND  EVIDENCE  IN  CRIMINAL  PROCEEDINGS  BY  WAY  OF 

INDICTMENT. 

Preliminary  Application  to  the  Judge  at  Chambera, 

By  section  6  of  the  Law  of  Libel  Amendment  Act,  1888^  no 
ci*imiDal  prosecution  can  be  commenced  '' against  any  proprietor, 
publisher,  editor,  or  any  person  responsible  for  the  publication  of  a 
newspaper,  for  any  libel  published  therein,  without  the  order  of  a 
judge  at  chambers  being  first  had  and  obtained."  This  section  does 
not  apply  to  any  criminal  information,  whether  ex  officio  or  otherwise. 
{Yates  V.  The  Queen,  (C.  A.)  34  Q.  B.  D.  648 ;  54  L  J.  Q.  B.  258 ; 
33  W.  R.  482 ;  62  L.  T.  305  ;  49  J.  P.  436 ;  15  Cox,  C.  C.  686.)  The 
application  to  the  judge  at  chambei-s  for  an  order  under  this  section 
must  be  made  "  on  notice  to  the  pei-son  accused,  who  shall  have  an 
opportunity  of  being  heard  against  such  application.''  The  intending 
prosecutor  generally  files  affidavits,  verifying  a  copy  of  the  libel,  prov- 
ing its  publication  by  the  intended  defendant,  swearing  to  the  falsity 
of  the  imputation  made,  and  also  showing  reasons  why  it  is  necessary 
to  have  recourse  to  criminal  proceedings,  e.g.,  that  the  intended  de- 
fendant is  insolvent  and  cannot  pay  damages.  The  learned  judge 
will  not  order  a  prosecution  if  he  considers  that  a  civil  action  will 
meet  all  the  requirements  of  the  case.  The  person  whom  it  is  pro- 
posed to  prosecute  must  be  named  in  the  order ;  he  must  not  be 
merely  referred  to  in  general  terms  as  "  the  editor  *'  or  "  the  pub- 
lisher "  of  a  certain  paper.  (R.  v.  Allison,  Judd  <t  others,  37  W.  R.  143 ; 
59  L.  T.  933  ;  53  J.  P.  215  ;  16  Cox,  C.  C.  559.)  No  appeal  can  be 
brought  from  the  decision  of  a  judge  at  chambers  under  this  section. 
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allowing  a  criminal  prosecution  to  be  commenced.  (Ex  parte  Pvl- 
brook,  (1892)  1  Q.  B.  86  ;  61  L.  J.  M.  C.  91 ;  40  W.  R  175  ;  66  L.T. 
159 ;  56  J.  P.  293  ;  17  Cox,  C.  C.  464.)  And  it  would  seem  to  follow 
from  the  judgments  in  this  case  that  no  appeal  would  lie  in  the  con- 
verse case  also,  where  leave  to  prosecute  has  been  refused.  (See  also 
a  decision  under  the  former  Act,  Ex  parte  Hubert,  Hurter  &  San^  47 
J.  P.  724 ;  15  Cox,  C.  C.  166.) 

It  is  only  where  the  libel  has  appeared  in  a  newspaper  that  any 
application  need  be  made  under  this  section.  Nor  does  the  section 
apply  where  criminal  proceedings  are  about  to  be  taken  against  the 
actual  author  of  the  libel,  even  though  the  words  which  he  wrote  be 
afterwards  printed  in  a  newspaper,  unless  the  author  be  the  proprie- 
tor, publisher,  editor,  or  other  person  responsible  for  the  publication 
of  a  newspaper.  It  is  submitted  that  the  printer  is  included  in  this 
phrase,  but  not  the  writer  and  composer  of  the  libel,  even  though  he 
be  a  reporter  on  the  staff  of  the  paper. 


Proceedings  before  M^agistrates. 

By  section  6  of  the  Newspaper  Libel  and  Registration  Act,  1881, 
every  libel  or  alleged  libel "  is  included  in  the  Vexatious  Indictments 
Act  (22  &  23  Vict,  a  17)  *,  and  this  section  applies  to  all  libels, 
whether  published  in  a  newspaper  or  not.  Hence,  in  eveiy  criminal 
proceeding  for  libel  the  accused  must  be  summoned  before  a  police  or 
stipendiary  magisti*ate,  or  before  two  justices  of  the  peace.  The 
magistrate  may,  indeed,  if  he  think  fit,  on  good  cause  shown  and  in- 
formation sworn,  issue  a  wan*ant  for  his  apprehension  in  the  first 
instance  without  any  previous  summons  (BuUt  v.  Gonant,  1  BroA  & 
B.  548 ;  4  Moore,  195 ;  Gow,  84;  11  &  12  Vict,  a  42,  ss.  1,  8);  but 
such  a  step  will  seldom  be  taken  on  a  charge  of  libel.  If  the  accused 
does  not  appear  in  answer  to  the  summons,  the  magistrate  may,  on 
proof  of  due  service,  go  into  the  case  in  his  absence,  but  he  more 
usually  issues  a  warrant  for  his  apprehension.  (11  &  12  Vict.  c.  42, 
ss.  1,  9.) 

When  the  accused  comes  before  the  magistrate  the  prosecutor  has 
merely  to  prove  publication,  unless  it  is  not  clear  that  the  libel  refers 
to  the  prosecutor,  in  which  case  it  may  be  necessary  to  call  someone 
acquainted  with  the  circumstances  to  state  that  on  reading  the  libel 
he  understood  it  to  refer  to  the  prosecutor.  The  magistrate  must 
decide  for  himself  whether  the  written  matter  before  him  is  in  point 
of  law  a  libel.  Unless  it  is  clearly  no  libel,  he  will,  after  proof  of 
publication  by  the  defendant,  or  some  agent  or  servant  on  his  behalf 
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(see  ante,  pp.  432,  434),  commit  the  defendant  for  trial.  He  may 
not  adjourn  the  case  merely  because  civil  proceedings  are  pending 
between  other  parties  for  a  similar  libel.  (i2.  v.  Evans  and  others, 
62  L.  T.  670 ;  6  Times  L.  R  248.)  But,  before  the  defendant  is  com- 
mitted for  trial,  he  must  be  asked  whether  he  desires  to  call  any 
witnesses.  (30  &  31  Vict,  a  35,  s.  3,  Kussell  Qurney's  Act)  The 
defendant  may  then  call  witnesses  to  prove  that  he  did  not  publish 
the  libel,  that  it  does  not  refer  to  prosecutor,  that  it  is  on  the  face  of 
it  a  fair  and  bondjlde  comment  on  certain  well-known  or  admitted 
facts  of  public  interest^  &c. 

Upon  the  hearing  of  a  charge  against  a  proprietor,  publisher,  or 
editor,  or  any  person  responsible  for  the  publication  of  a  newspaper, 
for  a  libel  published  therein,  a  different  procedure  may  be  adopted. 
The  Court  may,  by  virtue  of  section  4  of  the  Newspaper  Libel  and 
Begistration  Act,  1881, ''  receive  evidence  as  to  the  publication  being 
for  the  public  benefit,  and  as  to  the  matters  charged  in  the  libel 
being  true,  and  as  to  the  report  being  fair  and  accurate  and  published 
without  malice,  and  as  to  any  matter  which  under  this  or  any  other 
Act  or  otherwise  might  be  given  in  evidence  by  way  of  defence  by  the 
person  charged  on  his  trial  or  indictment;  and  the  Court,  if  of 
opinion  after  hearing  such  evidence  that  there  is  a  strong  or  probable 
presumption  that  the  jury  on  the  trial  would  acquit  the  person 
charged,  may  dismiss  the  case."  This  section  only  applies  to  the 
proprietor,  publisher,  editor,  and  possibly  the  printer  of  a  newspaper ; 
hence,  the  actual  composer  of  every  libel,  and  all  persons  concerned  in 
the  publication  of  any  libel  which  has  not  appeared  in  a  newspaper, 
are  still  bound  by  the  former  procedure.  Moreover,  the  section  only 
enables  a  magistrate  to  receive  and  record  such  evidence  as  would  be 
admissible,  if  proper  pleas  be  filed,  on  the  trial  of  an  indictment  for 
the  same  libel.  It  does  not  make  evidence  admissible  to  prove  the 
truth  of  a  blasphemous,  obscene,  or  seditious  libel.  Thus,  upon  an 
application  to  a  magistrate  to  commit  the  proprietor  of  a  newspaper 
for  trial  for  a  seditious  libel,  the  defendant  cannot  give  evidence  either 
of  the  truth  of  the  libel,  or  that  its  publication  was  for  the  public 
benefit.    {Ex  paHe  O'Brien,  12  L.  R  Ir.  29  ;  15  Cox,  C.  C.  180.) 

When  the  case  does  not  come  within  this  section,  the  accused  may 
not  give  any  evidence  before  the  magistrate  of  the  truth  of  the 
matters  charged  in  the  libel,  unless  the  information  charges  him  with 
an  offence  under  section  4  of  Lord  Campbell's  Act.  "  The  duty  and 
province  of  the  magistrate  before  whom  a  person  is  brought,  with  a 
view  to  his  being  committed  for  trial  or  held  to  bail,  is  to  determine, 
on  hearing  the  evidence  for  the  prosecution  and  that  for  the  defence, 
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if  there  be  any,  whether  the  case  is  one  in  which  the  accused  ought 
to  be  put  upon  his  trial.  It  is  no  part  of  his  province  to  try  the  case. 
That  being  so,  in  my  opinion,  unless  there  is  some  further  statutory 
duty  imposed  on  the  magistrate,  the  evidence  before  him  must  be 
confined  to  the  question  whether  the  case  is  such  as  ought  to  be  sent 
for  trial,  and  if  he  exceeds  the  limits  of  that  inquiry,  he  transcends 
the  bounds  of  his  jurisdiction.  This  case  was  one  of  a  charge  of 
libel,  and  the  magistrate  had  to  inquire,  first,  whether  the  matter 
complained  of  was  libellous,  and,  secondly,  whether  the  publication  of 
it  was  brought  home  to  the  accused,  so  far  as  that  there  ought  to  be 
a  committal.  Independently  of  statute,  the  magistrate  could  not 
receive  evidence  of  the  truth  of  the  libeL  The  question  then  arises 
whether  Lord  Campbell's  Act  enables  him  to  do  so.  In  my  opinion 
it  does  not,  because  by  the  provisions  of  the  Act  the  defence  founded 
upon  the  truth  of  the  libel  does  not  arise  at  that  stage,  and  cannot 
be  put  forward  before  the  magistrate.  Suppose  the  defendant  had 
succeeded  fully  and  entirely  in  showing  the  truth  of  the  libel.  What 
then  would  have  been  the  duty  of  the  magistrate?  He  would 
nevertheless  have  been  bound  to  send  the  case  for  trial,  because  by 
the  statute  the  truth  of  the  libel  does  not  constitute  a  defence  until 
the  statutory  conditions  are  complied  with,  and  they  cannot  be 
complied  with  at  that  stage  of  the  inquiry."  (Per  Cockbum,  C.J.,  in 
K  V.  Sir  Robert  Ca/rden  {Lab(mchere*8  Case),  5  Q.  B.  D.  6,  7 ;  49 
L.  J.  M.  C.  1 ;  28  W.  R  133  ;  41  L.  T.  504 ;  14  Cox,  C.  C.  359.) 
And  this  decision  was  followed  in  i2.  v.  Flowers  (44  J.  P.  377) ;  there 
the  defence  was  that  the  libel  was  a  fair  criticism  on  a  public 
enteitainment,  and  the  magistrate  excluded  evidence  of  the  facts 
commented  on,  and  disallowed  all  cross-examination  thereon ;  and  it 
was  held  that  he  was  right  in  so  doing.  But  when  the  defendant  is 
charged  before  the  magistrate  with  an  offence  under  the  4th  section 
of  Lord  Campbell's  Act,  that  is,  with  maliciously  publishing  a 
defamatory  libel  knowing  the  same  to  be  false,  then  it  is  open  to  the 
defendant  to  call  evidence  of  the  truth  of  the  libel,  so  as,  if  possible, 
to  reduce  the  charge  to  the  minor  offence.  (Ex  parte  Sllissen  (not 
reported),  approved  by  Lush,  J.,  in  jB.  v.  Garden,  5  Q.  B.  D.  11,  13.) 

The  defendant  may  himself  in  every  case  make  a  statement  before 
the  magistrat^e.  And  now  by  section  9  of  the  Law  of  Libel  Amend- 
ment Act,  1888,  he  may  go  into  the  box  and  give  evidence.  But  as  a 
rule  it  is  more  prudent  for  him  to  say  nothing,  except  in  cases  where 
he  has  himself  seen  or  heard  something  justifying  the  libel. 

Cases  of  libel  were  never  disposed  of  summarily  by  the  magistrate 
or  justices  in  petty  sessions.     It  is  true  that  there  is  authority  for 
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holding  that  in  some  cases  of  libel,  if  there  is  any  danger  of  a  breach 
of  the  peace,  the  justices  have  the  power  to  demand  sureties  of  good 
behaviour  from  the  libeller,  instead  of  committing  him  for  trial ;  and 
may  themselves,  in  default  of  such  sureties,  commit   him  to  gaol. 
(Haylock  v.  Sparke,  1  E.  &  B.  471 ;  22  L.  J.  M.  C.  67  ;  16  J.  P.  308, 
359 ;  17  J.  P.  262,  overruling  the  dictum  of  Lord  Camden  in  i2.  v. 
WUkes,  2  Wils.  160 ;  and  see  JR.  v.  Summera,  1  Lev.  139,  and  R.  v. 
Shuckburgh,  1  Wils.  29.)     Such  power,  if  any,  was  never  exercised ; 
it  was  regarded  as  a  violation  of  the  principle  of  Fox's  Libel  Act,  that 
libel  or  no  libel  is  a  question  for  the  jury.      But  now,  by  section  5  of 
the  Newspaper  Libel  and  Registration  Act,  1881,    "If  a  Court  of 
summary  jurisdiction  upon  the  hearing  of  a  charge  against  a  pro- 
prietor, publisher,  editor,  or  any  person  responsible  for  the  publication 
of  a  newspaper  for  a  libel  published  therein  is  of  opinion  that  though 
the  person  charged  is  shown  to  have  been  guilty  the  libel  was  of  a 
trivial  character,  and  that  the  offence  may  be  adequately  punished  by 
virtue  of  the  powers  of  this  section,  the  Court  shall  cause  the  charge 
to  be  reduced  into  writing  and  read  to  the  person  charged,  and  then 
address  a  question  to  him  to  the  following  effect : — '  Do  you  desire  to 
be  tried  by  a  jury,  or  do  you  consent  to  the  case  being  dealt  with 
summarily  ? '  and,  if  such  person  assents  to  the  case  being  dealt  with 
summarily,  the  Court  may  summarily  convict  him  and  adjudge  him 
to  pay  a  fine  not  exceeding  fifty  pounds.    Section  27  of  the  Summary 
Jurisdiction  Act,  1879,  shall,  so  far  as  is  consistent  with  the  tenor 
thereof,  apply  to  every  such  proceeding."    But  this  procedure  can 
only  be  adopted  where  the  defendant  is  the  proprietor,  publisher, 
editor,  or  perhaps  the  printer  of  a  newspaper  within  the  meaning  of 
the  Act.     The  writer  of  the  libel  must  be  committed  for  trial  in  the 
usual  way. 

If  the  magistrate  decide  to  dismiss  the  case,  the  prosecutor  may 
still,  under  section  2  of  the  Vexatious  Indictments  Act  (22  &  23  Vict, 
c.  17),  which,  by  sect.  6  of  the  Act  of  1881,  is  made  applicable  to  every 
libel,  require  the  magistrate  to  bind  him  over  to  prosecute,  and  the 
magistrate  thereupon  must  take  the  prosecutor's  recognizance  and 
forward  the  depositions  to  the  Court  in  which  the  indictment  will  be 
preferred.  But  in  that  case  the  prosecutor,  if  unsuccessful,  will  have 
to  pay  all  the  defendant's  costs.     (See  30  &  31  Vict.  c.  35,  s.  2.) 

If  the  magistrate  decide  to  send  the  case  for  trial,  the  defendant  is 
entitled  to  be  bailed.  Reasonable,  but  not  excessive,  bail  should  be 
demanded,  and  it  is  for  the  justices  to  determine  whether  the  sureties 
offered  are  sufficient.  If  no  sufficient  bail  can  be  found,  the  accused 
must  be  committed  to  prison  ;  but  if  sufficient  sureties  come  forward 
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the  magistrates  have  no  discretion  but  to  allow  the  defendant  to  be 
at  large  on  bail. 

In  the  case  of  an  obscene  libel  the  prisoner  may  be  committed  for 
trial  to  the  Quarter  Sessions ;  in  every  other  case  he  must  be  sent  to 
the  Assizes  or  Central  Criminal  Court  (5  &  6  Vict  c.  38,  s.  1.)  As 
to  Ireland,  see  Re  Armehvng,  9  Cox,  C.  C.  842. 

As  to  the  powers  of  magistrates,  &c.,  in  the  case  of  obscene  books 
and  prints,  see  ante,  p.  492.  In  the  case  of  a  seditious  libel  there  is 
no  power  to  issue  a  search  warrant  to  seize  the  author's  papers. 
{Leach's  Case,  11  St.  Tr.  307 ;  19  Ho  well's  St  Tr.  1002  ;  EyUick  t. 
Carrington  avd  others,  11  St  Tr,  317 ;  39  Howell's  St  Tr.  1029.) 


Indictment 

Counsel  must  next  be  instructed  to  draft  the  indictment  This 
requires  care,  as  the  old  rules  of  pleading  apply  in  all  their  strictnes.s. 
The  words  must  be  set  out  verbatim,  however  great  their  length.  (Brad- 
laugh  and  Besant  v.  The  Queen,  (C.  A.)  3  Q.  B.  D.  607  ;  48  L.  J.  M.  C. 
5  ;  26  W.  R  410 ;  38  L.  T.  118.)  Any  material  variation  between  the 
words  as  laid  in  the  indictment  and  the  words  proved  at  the  trial  will 
still  be  fatal,  in  spite  of  the  powers  of  amendment  given  by  the  14  &  15 
Vict.  c.  100,  s.  1.  (See  Re  Crowe,  3  Cox,  C.  C.  123 ;  JR.  v.  Fuasell, 
3  Cox,  C.  C.  291.)  In  the  one  case,  however,  of  an  obscene  libel,  it 
is  no  longer  necessary  to  set  out  in  the  indictment  the  obscene 
passages  in  full.  It  is  ''  sufficient  to  deposit  the  book,  newspaper,  or 
other  documents  containing  the  alleged  libel  with  the  indictment  or 
other  judicial  proceeding,  together  with  particulars  showing  precisely, 
by  reference  to  pages,  columns,  and  lines,  in  what  part  of  the  book, 
newspaper,  or  other  document  the  alleged  libel  is  to  be  found,  and 
such  particulars  shall  be  deemed  to  form  pait  of  the  record."  (Law 
of  Libel  Amendment  Act,  1 888,  s.  7.)  The  decision  in  Bradlaugh 
and  Besant  v.  The  Queen  is  so  far  overruled.  It  is  unfortunate  that 
the  section  does  not  extend  to  blasphemous  as  well  as  to  obscene  libels. 

If  the  words  are  in  a  foreign  language,  they  must  be  set  out  in 
the  original,  and  a  correct  translation  added.  {Zenobio  v.  AxteJl,  6 
T.  R.  162 ;  3  M.  &  S.  116;  JR.  v.  Goldstein,  3  Brod.  &  B.  201 ;  7 
Moore,  1 ;  10  Price,  88 ;  R  &  R  C.  C.  473.)  The  indictment  must 
expressly  charge  the  defendant  with  "  publishing ; "  as  merely  writing 
a  libel  is  no  crime.  (i2.  v.  Burdett,  4  B.  &  Aid.  95.)  It  must  also 
declare  that  the  libel  was  written  and  published  "  of  and  concerning  " 
the  prosecutor.  The  omission  of  those  words  was  held  fatal  in  R,y. 
Marsden,  4  M.  &  S.  164;  3  Russ.  on  Crimes,  209  ;  and  in  K  v.  Sully, 
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12  J.  P.  536.  But  if  it  sufficiently  appears  from  other  allegations 
in  the  indictment  to  whom  the  libel  refers,  it  will  be  held  good. 
{Gregory  v.  The  Queen,  15  Q.  B.  957 ;  15  Jur.  74 ;  5  Cox,  C.  C. 
247.)  The  indictment  must  also  aver  all  facts  necessary  to  explain 
the  meaning  of  the  libel  and  to  connect  it  with  the  person  defamed  ; 
for  sect.  61  of  the  Common  Law  Procedure  Act,  1852,  applies  only 
to  pleadings  in  civil  c&ses,  so  that  in  an  indictment  an  innuendo  still 
requires  a  prefatory  averment  to  support  it.  Hence  there  is  still 
considerable  technicality  in  criminal  pleading;  although  modern 
judges  will  never  be  quite  so  strict  as  their  predecessors.  (See  ante, 
pp.  126, 127.)  The  innuendo  can  only  explain  and  point  the  de- 
famatory meaning  of  the  words ;  it  must  not  introduce  new  matter. 
The  judgment  of  De  Grey,  C.  J.,  in  R.  v.  Home  (1777)  (Cowp.  682 ; 
11  St  Tr,  264 ;  20  How.  St.  Tr.  651), ''  has  universally  been  considered 
the  best  and  most  perfect  exposition  of  the  law  on  this  subject." 
(Per  Abbott,  C.J.,  in  R  v.  Bv/rdeU,  4  B.  &  Aid.  316.)  Extrinsic  facts 
must  be  averred  where  without  such  aveiments,  the  libel  would 
appear  innocent  or  unmeaning.  {R.  v.  Yates,  12  Cox,  C.  C.  233.) 
But  whei'e  the  writing  on  the  face  of  it  imports  a  libel,  no  innuendo 
is  necessary,  nor  any  introductory  averments.  (i2.  v.  Tutchin,  (1704) 
14  How.  St.  Tr.  1095 ;  5  St.  Tr.  627 ;  2  Lord  Raym  1061 ;  1  Salk. 
50  ;  6  Mod.  268 ;  Holt,  424.)  See  fui-ther  as  to  the  office  of  the 
innuendo,  aTi^e,  pp.  106 — 110. 

In  1652,  Bolle,  C.J.,  laid  it  down  that  ''  in  an  indictment  a  thing 
must  be  expressed  to  be  done  j^alao  et  malitiose,  because  that  is  the 
usual  form."  (ATwn.,  Style,  392.)  But  in  R  v.  Burks  (7  T.  R  4) 
the  Court  of  King's  Bench  decided  that  in  an  information,  at  all 
events,  it  is  unnecessary  to  allege  that  the  libellous  matter  is  false. 
And  the  Court  of  Crown  Cases  Reserved  has  now  decided  that  if  an 
indictment  imder  section  5  of  Lord  Campbell's  Act  charges  the  de- 
fendant with  having  published  a  libel ''  unlawfully/'  the  omission  of 
the  word  "  maliciously  "  is  immaterial.  (R  v.  Munslow,  (1895)  1 
Q.  B.  768 ;  64  L.  J.  M.  C.  138  ;  43  W.  R  495 ;  72  L.  T.  301.)  Still, 
it  is  always  safer  to  aver  that  the  defendant  published  the  libellous 
words  '*  falsely  and  maliciously ; "  if  for  no  other  reason,  "  because 
that  is  the  usual  form." 

In  some  few  cases  it  is  necessary  to  aver  a  special  intent  Thus, 
Abbott,  J.,  held,  in  R.  v.  Wegener  (2  Stark.  245),  that  where  a  letter 
is  sent  direct  to  the  prosecutor,  and  published  to  no  one  else,  an 
intention  to  provoke  the  prosecutor  and  to  excite  him  to  a  breach  of 
the  peace  must  be  alleged,  and  that  an  allegation  that  it  wa(>  sent 
with  intent  to  injure,  prejudice,  and  aggrieve  him  in  his  profession 
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and  reputation  could  not,  in  such  a  c&se,  be  suppoiled.  But  the 
Recorder  of  London  held  the  contrary  in  R,  v.  Brooke  (7  Cox,  C.  G 
261) ;  and  in  B.  v.  Price,  tried  at  the  Swansea  Assizes  on  August  9, 
1881,  Baggallay,  L.J.,  after  consulting  Pollock,  B.,  decided  that  the 
averment  of  an  intention  to  provoke  the  prosecutor  to  a  breach  of  the 
peace  was  not  essential,  the  indictment  ending  as  usual  with  the 
words  "against  the  peace  of  our  lady  the  Queen."  StiU,  it  will 
always  be  safer  to  insert  the  words  which  Abbott,  J.,  thought  neces- 
sary. Where  a  letter  containing  a  libel  on  a  married  man  is  sent  to 
his  wife,  "  it  ought  to  be  alleged  as  sent  with  intent  to  disturb  the 
domestic  harmony  of  the  parties."  (2  Stark.  245  ;  see  also  B.  v. 
Benfield,  2  Burr.  980.)  So  in  the  case  of  a  libel  on  a  person  de- 
ceased, an  intent  should  be  alleged  to  bring  contempt  and  scandal  on 
his  family  and  relations,  and  so  provoke  them  to  a  breach  of  the 
peace.  {B.  v.  Topham,  4  T.  R.  126,  ante,  p.  444 ;  but  now  see  it  v. 
E7i8or,  3  Times  L.  R.  366 ;  and  Precedent  No.  93,  post,  p.  712.) 

There  is  no  objection  to  joining  several  counts,  each  for  a  separate 
libel,  in  the  same  indictment  (per  Lord  EUenborough,  in  B.  v. 
Jones,  2  Camp.  182) ;  and  the  grand  jury  may  of  course  ignore  one 
count,  and  find  a  true  bill  on  any  other.  Or  a  count  for  libel  may  be 
joined  in  the  same  indictment  with  a  count  for  any  other  misde- 
meanour, though  this  will  not  be  found  convenient  in  practice,  as  the 
judge  may  call  on  the  prosecutor  to  elect  on  which  he  will  proceed 
{B.  V.  Murphy,  8  C.  &  P.  297)  ;  although  he  will  not  do  so  where  the 
counts  are  all  for  libel,  and  for  libels  appearing  at  different  dates 
in  the  same  periodical.  (15  Cox,  C.  C.  220.)  But  counts  may  not  be 
added  for  any  libels  in  respect  of  which  the  prisoner  was  not  com- 
mitted for  trial,  unless  the  express  leave  of  the  judge  be  obtained 
under  30  &  31  Vict.  c.  35,  s.  1,  before  the  bill  is  presented  to  the 
grand  jury.  The  obtaining  of  such  leave  is  not  a  mere  formality, but 
must  conform  to  the  spirit  and  intention  of  that  Act ;  and  the  addi- 
tional counts  will  be  quashed,  if  leave  was  granted  on  insufficient 
materials.  (B,  proa.  Tyler  v.  BracUaugh  and  others,  31  W.  R  229 ; 
47  L.  T.  477  ;  47  J.  P.  71 ;  15  Cox,  C.  C.  156.)  And  now  since  the 
Newspaper  Libel  and  Registration  Act,  1881,  s.  6,  it  is  no  longer  in 
the  power  of  the  prosecutor,  when  the  magistrate  has  only  committed 
the  defendant  under  section  5  for  the  common  law  offence,  to  add  a 
count  under  section  4  of  Lord  Campbell's  Act  (as  it  was  formerly ; 
see  5  Q.  B.  D.  p.  12 ;  Boaler  v.  Holder,  54  L.  T.  298).  The  count 
for  the  graver  offence  will  now  be  quashed  or  amended  so  as  to  make 
the  indictment  correspond  with  the  committal.  (iJ.  v.  Felhermann 
and  Wilkinson,  51  J.  P.  168 ;  Boaler  v.  Holdei\  3  Times  L.  R.  546 ; 
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51  J.  P.  277.)  But  where  the  defendant  has  been  committed  for 
trial  and  indicted  under  section  4  for  publishing  a  libel,  ''  knowing 
the  same  to  be  false,"  he  may,  nevertheless,  be  convicted  of  merely 
publishing  a  defamatory  libel  under  section  5.  {Boeder  v.  Queen,  21 
Q.  B.  D.  284 ;  57  L.  J.  M.  C.  85;  37  W.  R.  29;  69  L.  T.  554 ;  52 
J.  P.  791 ;  16  Cox.  C.  C.  488.) 

AU  who  are  in  any  way  concerned  in  the  composition  or  publication 
of  a  libel  may  be  joined  in  the  same  indictment.  For  by  the  24  & 
25  Vict.  c.  94,  s.  8,  *'  whosoever  shall  aid,  abet,  counsel  or  procure  the 
commission  of  any  misdemeanour,  whether  indictable  at  common  law 
or  by  virtue  of  any  statute,  may  be  tried,  indicted,  and  punished  as  a 
principal  offender."  But  if  one  defendant  denies  that  he  is  in  any 
way  connected  with  the  libel,  and  desires  to  call  his  co-defendants  as 
witnesses  in  support  of  his  case,  the  judge  will  order  him  to  be  tried 
separately  from  the  others,  unless  such  separate  trial  would  embarrass 
the  prosecution  more  than  a  joint  trial  would  prejudice  the  defendant 
It  is  a  question  of  the  balance  of  convenience.  (Per  Lord  Coleridge, 
in  jB.v.  Bradlaugh  and  others,  15  Cox,  C.  C.  217,  220.) 

Pleading  to  the  IndictTnent 

When  a  true  bill  has  been  found  by  the  grand  jury,  the  defendant 
is  arraigned,  the  substance  of  the  indictment  is  read  over  to  him,  and 
be  is  then  called  on  to  plead.    At  common  law  he  might — 

(1)  Demur  to  the  indictment; 

(2)  Plead  to  the  jurisdiction  of  the  Court ; 

(3)  Plead  specially  in  bar — 

(a)  Autrefois  acquit ; 

(6)  Autrefois  convict  (see  post,  p.  640) ; 

(c)  Pardon; 

(4)  Plead  guilty ;  or 

(5)  Plead  the  general  issue — Not  Guilty  (see  ante,  p.  560). 

If  the  prisoner  stands  mute  of  malice,  or  does  not  answer 
dii'ectly  to  the  charge,  a  plea  of  Not  Guilty  shall  be  entered 
for  him,  and  the  trial  shall  proceed  as  though  he  had  actually 
pleaded  the  same.     (7  &  8  Geo.  IV.  c.  28,  s.  2.) 
By  virtue  of  6  &  7  Vict.  c.  96,  s.  6,  he  may  now  also — 

(6)  Plead  a  justification  that  the  words  are  true  and  that  it  was  for 
the  public  benefit  that  they  should  be  published.  (See  ante,  p.  460.) 
This  plea  may  be  pleaded  with  Not  Guilty ;  it  must  be  entered  and 
filed  at  the  Crown  Office  or  with  the  clerk  of  assize,  and  a  copy 
delivered  to  the  prosecutor. 
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There  is  now  bat  little  use  in  demurring  to  an  indictment  except 
where  the  words  are  clearly  not  libellous  in  themselves,  and  are 
not  reasonably  susceptible  of  the  meaning  ascribed  to  them  by  the 
innuendo.  In  such  a  case  it  might  be  well  to  put  an  end  to  the  case 
as  quickly  as  possible.  But  if  the  demurrer  be  for  a  mere  formal 
defect,  the  Court  has  power  to  amend,  after  the  demurrer,  either  an 
information  {R  v.  WUkea,  4  Burr.  2568 ;  R  v.  Holland,  4  T.  R  457X 
or  even  an  indictment.  (14  &  15  Vict.  c.  100,  ss.  1,  2,  3,  25.)  If, 
on  the  other  hand,  the  defect  is  one  of  substance,  it  will  not  be  waived 
by  pleading  over,  nor  will  it  be  cured  by  verdict ;  but  the  defendant 
may  still  bring  error,  or  move  in  arrest  of  judgment  after  conviction. 
(See  14  &  15  Vict.  c.  100,  s.  26.)  Moreover,  there  is  this  danger  in 
demurring,  that  the  defendant  may  not  demur  and  plead  Not  Guilty 
at  the  same  time  (i2.  v.  Odgera,  2  Moo.  &  'Roh.  479) ;  hence,  in  strict 
law,  if  he  fail  on  his  demurrer,  final  judgment  will  be  entered  for  the 
Crown  on  the  whole  case,  (JJ.  v.  Taylor,  3  B.  &  C.  509, 515  ;  5  D.  & 
R.  422.)  But  the  Court  has  power  to  permit  the  defendant  afterwards 
to  plead  over,  and  in  these  more  merciful  days  will  generally  exercise 
that  power.  (R  v.  MitcheU,  3  Cox,  C.  C.  93 ;  R  v.  Birmingham  & 
Oloucester  Ry,  Co,,  3  Q.  B.  223,  233 ;  10  L.  J.  M.  C.  136.) 

The  plea  of  Not  Guilty  puts  the  prosecutor  to  proof  of  every 
material  allegation  in  the  indictment.  The  defendant  may  show 
under  this  plea  that  the  libel  was  a  fair  and  bond  fide  comment  on  a 
matter  of  public  interest,  that  the  occasion  of  publication  was  privi- 
leged, and  may  indeed  raise  every  other  defence  permitted  him  by 
law,  except  that  the  libel  is  true. 

It  is  only  in  the  case  of  a  defamatory  libel  on  a  private  individual 
tbat  the  defendant  may  justify  under  Lord  Campbell's  Act  {Ante, 
p.  461.)  And  he  does  so  at  his  peril ;  for  placing  such  a  plea  on  the 
record  will  be  deemed  an  aggravation  of  his  offence,  should  he  fail  to 
prove  it.  By  the  express  words  of  Lord  Campbell's  Act,  a  plea  of 
justification  under  sect  6  shall  be  pleaded  "  in  the  manner  now  re- 
quired in  pleading  a  justification  to  an  action  for  defamation.** 
But  in  spite  of  these  words  there  is  no  power  in  any  Court  to  order 
particulars  of  such  a  plea  to  an  indictment  or  information,  or  to 
strike  it  out  (Re  Rea,  9  Cox,  C.  C.  401.)  If  sufficient  details  be 
not  given  in  the  plea,  the  only  course  is  for  the  prosecutor  to  demur. 
(R,  V.  Hoggan,  Times  for  Nov.  4th,  1880.)  To  such  a  plea  the 
prosecutor  may  reply  generally,  denying  the  whole  thereof.  If  he 
does  not  reply,  judgment  will  be  given  for  the  defendant  (U.  v. 
De  la  Porte,  59  J.  P.  617.)    See  precedents  of  such  plea  and  reply 
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in  Appendix  A.,  Nos.  85,  86,  98  and  90.    The  other  pleas  mentioned 
above  are  now  of  rare  occurrence.    (See  post,  p.  716.) 

CertioraTi. 

An  application  is  frequently  made  to  the  Queen's  Bench  Division 
for  a  writ  of  certiorari  to  bring  up  an  indictment  for  libel  from 
another  Court  that  it  may  be  tried  in  the  High  Court  The  appli- 
cation is  frequently  made  before  the  indictment  is  found  by  the  grand 
jury,  the  Court  being  asked  to  remove  "any  indictment  which  may 
be  found."  In  no  other  way  can  the  Court  change  the  venue  in  a 
criminal  case.  (R.  v.  Casey,  13  Cox,  C.  C.  614;  R.  v.  Hon.  F. 
Cavendish,  2  Cox,  C.  C.  175.)  The  advantages  obtained  by  the 
removal  are,  amongst  others,  that  in  the  Queen's  Bench  Division  a 
special  jury  can  be  secured,  and  that  the  defendant  can  move  the 
Court  for  a  new  trial,  if  convicted. 

Where  the  application  is  made  by  the  Attomey-Qeneral  officially, 
the  writ  issues  as  a  matter  of  course.  (R,  v.  ThoTnas,  4  M.  &  S.  442.) 
But  where  a  private  individual  applies  for  the  writ,  whether  prose- 
cutor or  defendant,  he  will  have  to  file  affidavits  showing  some  special 
ground  for  the  removal,  arising  out  of  the  circumstances  of  the  par- 
ticular case  (Crown  Office  Kules,  1886,  r.  29) ;  and  he  must  also  enter 
into  recognizances  to  pay  all  costs  incurred  subsequent  to  the  re- 
moval, if  he  be  ultimately  unsuccessful.  (16  &  17  Vict.  c.  30,  ss.  4,  5.) 
The  application  may  in  vacation  be  made  to  a  judge  at  chambers. 
(5  &  6  Will  &  Mary,  c.  11,  s.  3;  Crown  Office  Rules,  1886, 
r.  42.) 

One  of  several  defendants  may  obtain  the  writ ;  if  he  does,  this 
will  remove  the  indictment  as  to  all.  (R,  v.  BoxaU,  4  A  &  K  513.) 
But  the  judge  who  grants  the  certiorari  will  require  the  defendant 
who  applies  for  it  to  give  security  for  the  costs  of  the  prosecution 
occasioned  by  the  removal,  in  the  event  of  any  one  of  the  defendants 
being  convicted.  {R.  v.  Jewell,  7  E.  &  B.  140  ;  26  L.  J.  Q  B.  177 ; 
R.  V.  FovZkea,  1  L.  M.  &  P.  720;  20  L.  J.  M.  C.  196.) 

The  affidavits  should  be  entitled  ''  in  the  Queen's  Bench  Division  " 
simply.  The  mere  fact  that  the  defendant  desires  a  special  jury  ia 
not  alone  a  sufficient  ground  for  removal.  (R.  v.  Morton,  1  Dowl. 
N.  S.  543.)  Nor  is  it  enough  to  show  on  affidavit  that  difficult 
questions  of  law  may  arise  (R,  v.  Jotde,  5  A  &  E.  539),  especially  if 
the  indictment  be  in  the  Central  Criminal  Court.  {R.  v.  Templar,  1 
Nev.  &  P.  91.)  But  if  it  can  be  proved  that  a  fair  and  impartial 
trial  of  the  case  cannot  be  had  in  the  Court  below,  the  application 
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will  be  readily  granted,  (it  v.  Hunt  and  otliers,  3  B.  &  Aid.  444 ; 
JK.  V.  Palmer^  5  E.  &  B.  1024.)  No  appeal  lies  to  the  Court  of 
Appeal  from  the  refusal  of  the  Queen's  Bench  Division  to  grant  a 
certioTari.  (R  v.  Rudge,  (C.  A.)  16  Q.  B.  D.  459 ;  55  L.  J.  M.  G 
112 ;  34  W.  R  207  ;  53  L.  T.  851  ;  50  J.  P.  755.) 

Formerly  in  cases  of  misdemeaaour  the  Court  made  the  order 
absolute  in  the  first  instance,  (ii.  v.  Spencer,  8  DowL  127  ;  it  v. 
Chipping  Sodhury,  3  N.  &  M.  104.)  But  now  in  all  cases  an  order 
nisi  only  is  granted,  unless  there  be  gi-eat  urgency.  (See  Crown 
Office  Rules,  1886,  r.  28.)  If  an  order  nisi  for  such  a  writ  be  obtained, 
the  Court  below  will,  as  of  course,  order  the  trial  to  stand  over  till 
the  argument.  If  the  order  be  made  absolute,  either  prosecutor  or 
defendant  can  apply  for  a  special  jury.  (6  Geo.  IV.  c.  50,  s.  30.) 
After  the  removal  the  defendant  must  appear  in  the  Queen's  Bench 
Division,  and  plead  or  demur  to  the  indictment  within  four  days,  if 
not  immediately ;  but  the  Court  will  grant  him  further  time  on  good 
cause  shown.     (60  Geo.  III.  &  1  Geo.  IV.  c.  4,  ss.  1,  2.) 

The  trial  may  take  place,  either  at  bar  in  the  Queen's  Bench  Divi- 
sion at  the  Royal  Courts  of  Justice,  or  at  the  assizes  on  the  civil  side, 
or  at  the  Central  Criminal  Court.  (19  &  20  Vict.  c.  16,  s.  1.)  A 
successful  prosecutor  will  be  entitled  to  his  costs,  whether  he  be  ''the 
party  grieved  or  injured  "  by  the  defendant's  words  or  not.  (it  v. 
OasUer,  L.  R.  9  (J.  B.  182 ;  43  L.  J.  Q.  B.  42 ;  22  W.  R  490;  29 
L.  T.  830 ;  overruling  B.  v.  Dewhurst,  5  B.  &  Ad.  405.)  The  costs 
will  be  taxed  under  a  side-bar  rule ;  and  if  they  are  not  paid  within 
ten  days  the  recognizance  will  be  estreated,  and  the  sureties  compelled 
to  pay.  (16  &  17  Vict.  c.  30,  s.  6.)  The  sureties  may  then  sue  the 
defendant  and  recover  the  amount  for  which  they  became  bail  in  an 
action  for  money  paid  at  the  defendant's  request.  (Jones  v.  Orchard, 
16  C.  B.  614 ;  24  L.  J.  C.  P.  229 ;  8  W.  R.  554.) 

A  writ  of  ceHiorari  may  also  be  applied  for  to  bring  up  an  indict- 
ment in  order  that  its  validity  may  be  considered  and  determined, 
and  that  it  may  be  quashed,  if  proved  invalid.  Such  an  application 
must  be  made  after  the  bill  is  found  and  before  judgment  has  been 
given  thereon ;  for  after  judgment  has  been  given  no  writ  of  cer- 
tiorari can  issue ;  the  record  can  only  be  removed  by  writ  of  error. 
(JR.  V.  Seton,  7  T  R.  373 ;  In  re  Pratt,  7  A.  &  E.  27 ;  ii.  v.  Unwin, 
7  Dowl.  578 ;  R.  v.  Christian,  12  L.  J.  M.  C.  26 ;  R.  v.  WUson^  14 
L.  J.  M.  C.  3 ;  R.  v.  Boater,  67  L.  T.  354 ;  56  J.  P.  792.)  The 
Court  below  has  full  power  to  hear  a  motion  in  arrest  of  judg- 
ment. 
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Evidence  for  the  Prosecution, 

When  the  case  comes  on  for  trial  the  onus  lies  on  the  prosecutor 
to  prove — 

(1.)  That  the  defendant  published  thij  defamatory  words.  As  to 
what  is  a  suflBcient  publication  in  law,  see  ante,  c.  VI.  pp.  170 — 191. 
As  to  constructive  publication  by  the  act  of  the  defendant's  servant 
or  agent,  see  ante,  pp.  430 — 432.  The  proof  of  publication  in 
criminal  cases  is  the  same  as  in  civil  cases,  save  that  it  is  not  essen- 
tial to  prove  a  publication  to  a  third  person,  where  the  indictment 
alleges  an  intent  to  provoke  a  breach  of  the  peace.  (i2.  v.  Wegener, 
2  Stark.  245 ;  Phillips  v.  Jansen,  2  Esp.  624 ;  Glutterhuck  v.  Chaffers, 
1  Stark.  471.)  Section  15  of  the  Newspaper  Libel  and  Registration 
Act,  1881,  which  facilitMes  the  proof  of  the  ownership  of  a  news- 
paper, applies  to  criminal  as  well  as  to  civil  proceedings.  (See  ante, 
p.  591.)  Section  27  of  the  Common  Law  Procedure  Act,  1854  {ante, 
p.  590),  as  to  comparison  of  handwriting,  though  originally  confined 
to  civil  proceedings  (section  103),  now  applies  to  criminal  trials  as 
well.  (28  &  29  Vict.  c.  18,  s.  8.  See  also  R  v.  Beere,  1  Lord 
Raym.  414 ;  12  Mod.  221 ;  2  Salk.  417  ;  Garth.  409 ;  Holt,  422 ;  R. 
V.  Slangy,  5  C.  &  P.  213.)  Whoever  requests  or  procures  another  to 
write  or  publish  a  libel  will  be  held  equally  guilty  with  the  actual 
publisher.  {R  v.  Cooper,  8  Q.  B.  533 ;  15  L.  J.  Q.  B.  206.)  If  the 
manuscript  from  which  a  libel  has  been  printed  be  produced  and 
proved  to  be  in  the  handwriting  of  the  defendant,  this  is  prinfidfacie 
proof  that  he  authorised  or  directed  the  printing  and  publishing ; 
though  the  defendant  may  give  evidence  to  rebut  it.  (i2.  v.  Lovett,  9 
C.  &  P.  462.  And  see  the  remarks  of  Lord  Erskine,  5  Dow  H.  L. 
at  p.  201.) 

(2.)  It  is,  however,  necessary  in  a  criminal  case  to  prove  further 
that  the  prisoner  published  the  libel  in  the  county  in  which  the 
venue  is  laid.  However,  if  the  defendant  write  a  libellous  letter 
and  cause  it  to  be  posted,  that  letter  is  published  both  in  the  county 
where  it  is  posted,  and  in  the  county  to  which  it  is  addressed.  {R.  v. 
BurdeU,  4  B.  &  Aid.  96  ;  R,  v.  Girdwood,  1  Leach,  169 ;  East,  P.  C. 
1120,  1125  ;  R.  v.  Holmes,  12  Q.  B.  D.  23 ;  49  L.  T.  540.)  If  the 
person  to  whom  it  is  addressed  be  not  then  at  the  address  given  on 
the  envelope,  and  the  letter  be  forwarded  unopened  to  him  in  another 
county  and  there  opened,  then  this  is  a  publication  by  the  defendant 
in  that  other  county.  (iJ.  v,  Watson,  1  Camp.  215.)  The  post-mark 
is  sufficient  primd  facie  evidence  that  the  letter  was  in  the  post-office 
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named  on  the  date  of  the  mark.  (i2.  v.  Ptumer,  Russ.  &  By.  264 ; 
R  V.  Canning,  19  St.  Tr.  370;  B.  v.  Hon.  Robert  Johnaon^  7  East, 
65  ;  3  Smith,  94  ;  29  How.  St.  Tr.  103 ;  Stockm  v.  CoUin,  7  M,  4 
W.  515 ;  10  L.  J.  Ex.  227.)  These  cases  must  be  taken  to  overrule 
the  dictum  of  Lord  Ellenborough  in  R,  v.  Watson,  1  Camp.  21d. 
An  admission  by  the  defendant  that  he  wrote  the  libel  is  no  admission 
that  he  published  it,  still  less  that  he  published  it  in  any  particular 
county.  (The  Seven  Bishops'  Case,  4  St.  Tr.  304 ;  K  v.  Bwrdett,  4 
B.  &  Aid.  95.) 

(3.)  The  prosecutor  must  now  put  in  the  libel  and  have  it  read  to 
the  jury.  The  libel  itself  must,  if  possible,  be  produced  at  the  trial. 
If  it  be  in  the  possession  of  the  defendant,  and  notice  has  been  given 
to  him  to  produce  it,  and  he  refuses  so  to  do,  secondary  evidence 
may  be  given  of  its  contents.  (Attomey-Oeneral  v.  Le  Merchant^  2 
T.  R.  201,  n. ;  B.  v.  Bou^cher,  1  F.  &  F.  486.)  But  proof  that  the 
document  was  last  seen  in  the  possession  of  a  servant  of  the  defendant 
does  not  of  itself  entitle  the  prosecutor  to  give  parol  evidence  of  its 
contents.  {B.  v.  Pea/rce,  Peake,  75.)  Notice  to  produce  must  be 
given  a  reasonable  time  before  the  trial.  No  general  rule  can  be  laid 
down  as  to  what  is  a  reasonable  time ;  each  case  must  be  governed  by 
its  particular  circumstances ;  but  if  it  appear  that  since  the  notice  was 
given  there  was  an  opportunity  of  fetching  the  document,  the  notice 
will  be  held  sufficient.  (Per  Bramwell,  B.,  in  B,  v.  Barker,  1  F.  & 
F.  326.)  Any  other  documents  which  explain  the  libel,  and  are 
referred  to  in  it,  may  also  be  put  in  and  read.  (iZ.  v.  Slaney,  5  C. 
&  P.  213.) 

Any  variance  between  the  words  as  proved  and  the  words  as  laid 
will  be  fatal,  if  it  in  any  way  affects  the  sense.  But  a  variance  which 
is  immaterial  to  the  merits  of  the  case  may  be  amended  by  the  judge 
at  the  trial,  at  any  time  before  verdict,  if  he  thinks  that  such  amend* 
raent  cannot  prejudice  the  defendant  in  his  defence  on  the  merits. 
(7  Geo.  IV.  c.  64,  s.  20;  14  &  36  Vict.  c.  100,  ss.  1,  24,  25.)  But 
once  such  amendment  has  been  made,  there  is  no  power  of  amending 
the  amendment,  or  of  reveiting  to  the  indictment  as  it  originally 
stood ;  but  the  case  must  be  decided  upon  the  indictment  in  its 
amended  form. 

The  prosecution  must  further  prove  the  innuendoes  and  all  explana- 
tory averments  of  extrinsic  facts,  whenever  such  proof  is  necessary  to 
bring  out  the  libellous  nature  of  the  publication,  or  to  point  its  appli- 
cation to  the  person  defamed.  That  asterisks  or  blanks  are  left 
where  the  name  of  the  person  defamed  should  appear  is  no  defence, 
if  those  who  knew  the  circumstances  understood  the  libel  to  refer  to 
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the  prosecutor.  Any  declaratious  of  the  defendant  as  to  what  he 
meant  are  admissible  in  evidence  against  him.  (R.  v.  Tucker,  Ry.  & 
M.OO.  134.)  Strict  pi*oof  must  be  given  of  all  material  and  necessary 
a>llegation8  in  the  indictment,  which  the  libel  itself  does  not  admit  to 
be  true.  (R.  v.  Button,  4  M.  &  S.  548 ;  R.  v.  Holt,  5  T.  R.  436  ;  R. 
V.  Martin,  2  Camp.  100 ;  R.  v.  BvM,  5  Esp.  230.) 

It  will  then  be  for  the  jury,  after  considering  this  evidence,  to  say 
whether  the  publication,  when  taken  as  a  whole,  is  or  is  not  a  libeL 

(4.)  In  a  few  cases  the  prosecution  must  also  prove  a  special  intent 
stated  in  the  indictment.  (Ante,  pp.  444,  627.)  Whether  such 
special  intent  existed  or  no  is  a  question  for  the  jury.  An  aveiment 
of  intention  is  divisible ;  so  that  where  a  libel  is  alleged  to  have  been 
published  with  intent  to  defame  certain  magistrates,  and  also  to  bring 
tbe  administration  of  justice  into  contempt,  it  is  sufficient  to  prove  a 
publication  with  either  of  these  intentions.  (iJ.  v.  Evans,  3  Stark. 
35.)   Malice  need  never  be  proved,  unless  the  occasion  be  privileged. 

(5.)  If  the  indictment  be  framed  under  section  4  of  Lord  Campbell's 
Act,  the  prosecutor  must  give  some  evidence  that  the  defendant  knew 
that  the  words  were  false.  But  in  no  other  case  need  the  prosecutor 
give  any  evidence  to  show  that  the  libel  is  false. 

Evidence  for  tlte  Defence. 

The  defendant  may  call  evidence  rebutting  the  case  for  the  pro- 
secution. By  section  9  of  the  Law  of  Libel  Amendment  Act,  1888, 
tbe  defendant  in  every  proceeding  for  libel  may  now  give  evidence  at 
every  stage  of  the  proceeding,  if  he  or  she*  think  fit ;  and  so  may  his 
wife  or  her  husband.  Such  witnesses:,  though  competent^  are  not 
compellable  to  give  evidence.  So  too  in  any  proceeding  for  an  illegal 
practice  under  the  Corrupt  and  Illegal  Practices  Prevention  Act, 
1895,  the  person  charged,  and  the  husband  or  wife  of  such  person,  are 
competent  to  give  evidence  in  answer  to  the  charge.  (58  &  59  Vict, 
c.  40,  s.  2.)  The  defendant  may  dispute  the  fact  of  publication,  or 
negative  the  innuendo,  or  shoiy  that  the  libel  referred  to  someone 
else,  not  the  prosecutor.  He  may  give  in  evidence  any  facts  which 
pat  a  different  complexion  on  the  libel,  e,g,,  other  passages  contained 
in  the  same  publication,  fairly  connected  with  the  same  subject.  (B.  v. 
Lambert  and  Pei-ry,  2  Camp.  398  ;  31  How.  St.  Tr.  340.)  So,  too,  the 
defendant  may  give  evidence  of  any  collateral  facts  which  show  that 
the  libel  complained  of  is  a  fair  and  bond  fide  comment  on  a  matter 
of  public  interest,  or  is  privileged  by  reason  of  the  occasion  on  which 
it  was  published.     Unless  such  privilege  be  absolute,  the  prosecutor 
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may  rehut  this  defence  by  evidence  of  malice^  precisely  as  in  civil 
cases. 

The  defendant  may  also  cross-examine  the  plaintiff's  witnesses  as 
to  any  previous  statements  made  by  them  on  the  subject-matter  of 
the  indictment,  and  if  such  statements  were  reduced  into  writing, 
such  writing  may  be  produced  to  contradict  them.  (28  &  29  YicL 
c.  18,  ss.  4,  5.)  As  to  proving  a  previous  conviction  of  a  witness,  see 
ante,  p.  604. 

The  defendant  may  call  evidence  to  show  that  though  he  published 
the  libel  with  his  own  hand  be  was  not  at  the  time  conscious  of  its 
contents.  The  omis  of  proving  this  lies  on  the  defendant ;  the  bare 
delivery  of  the  letter,  though  sealed,  has  been  held  to  be  pri/ntdfacu 
evidence  of  a  knowledge  of  it«  contents.  (i2.  v.  Oirdvxxxl,  1  Leach, 
169 ;  East,  P.  C.  1120,  1125.)  But  if  the  defendant  can  prove  that 
he  cannot  read,  or  that  he  never  had  any  opportunity  of  reading  the 
libel,  but  delivered  it  pursuant  to  orders,  having  no  reason  to  suppose 
its  contents  illegal,  this  will  be  a  defence.     (See  ante,  pp.  456,  4o7.) 

Again,  where  evidence  has  been  given  which  has  established  a 
privid  facie  case  of  publication  against  the  defendant  by  the  act  of 
some  other  person  acting  by  his  authority,  the  defendant  may  prove 
that  such  publication  was  made  without  his  authority,  consent,  or 
knowledge,  and  arose  from  no  want  of  due  care  or  caution  on  his 
part.  (6  &  7  Vict.  c.  96,  s.  7.)  The  leading  case  on  this  section  is 
R.  V.  Holbrook  and  others,  3  Q.  B.  D.  60  ;  47  L.  J.  Q.  B.  35  ;  4  Q. 
B.  D.  42  ;  48  L.  J.  Q.  B.  113.  {Ante,  p.  434.)  Mr.  Bradlaugh  succeeded 
in  establishing  a  defence  under  this  section  in  i2.  v.  Bradlaugh  and 
others,  15  Cox,  C.  C.  217.     {AtvU,  p.  459.) 

Also,  if  the  defendant  has  pleaded  a  plea  under  section  6  of  Lord 
Campbell's  Act,  but  not  otherwise,  he  may  give  evidence  of  the  truth 
of  the  libel.  But  the  truth  alone  is  no  defence  in  a  ciiminal  case, 
unless  the  defendant  can  also  show  that  it  was  for  the  public  benefit 
that  the  matters  charged  should  be  publislied.  In  R.  v.  WamS" 
borough  (4  Times  L.  R.  520),  Baron  Huddleston  is  reported  to  have 
ruled  that,  while  the  issue  of  truth  was  for  the  jury,  it  was  for  the 
judge  to  decide  whether  the  publication  was  or  was  not  for  the  public 
benefit.  (Sed  qucere ;  see  the  judgment  of  the  same  learned  judge 
in  Pankhurat  v.  Sowler,  3  Times  L.  R.  193.)  No  such  plea  under 
Lord  Campbell's  Act  can  be  pleaded  in  the  case  of  a  blasphemous, 
obscene,  or  seditious  libeL  {R.  v.  Duffy,  9  Ir,  L.  R  829 ;  2  Cox,  C.  C. 
46;  Ex  pa/rte  O'Brien,  12  L.  R  Ir.  29;  15  Cox,  C.  C.  180.)  If  a 
general  charge  be  made  in  the  libel,  specific  instances  must  be  set  oat 
in  the  plea.     It  will  be  sufiScient,  however,  if  at  the  trial  two  or 
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three  distinct  instances  are  proved  to  the  satisfaction  of  the  jury.   (R, 
proa,  Lamiyri  v.  Labouchere,  14  Cox,  C.  C.  419 ;  ante,  p.  196.) 

Evidence  that  the  identical  charges  contained  in  the  libel  which  is 
the  subject  of  the  indictment  had,  before  the  time  of  composing  and 
publishing  such  libel,  appeared  in  another  publication  which  was 
brought  to  the  prosecutor's  knowledge,  and  against  the  publisher  of 
which  he  took  no  legal  proceedings,  is  not  admissible  eitlier  at  com- 
mon law  or  under  this  section.  {R.  v.  Holty  6  T.  R.  436 ;  jR.  v.  New- 
man.  Dears.  C.  C.  85  ;  3  C.  &  K.  252  ;  1  E.  &  B.  268  ;  22  L.  J.  Q.  B. 
156 ;  17  Jur.  617 ;  Pankhurst  v.  Hamilton^  2  Times  L.  R.  682.) 
That  rumours  to  the  same  effect  had  previously  been  circulated  in 
other  newspapers  is  no  justification  for  the  defendant's  repeating  the 
statement  in  his  own  paper,  especially  if  he  purports  to  speak  from 
authority.  {R,  v.  Harvey  and  Chapman,  2  B.  &  C.  257.)  So,  too, 
it  is  no  defence  to  a  charge  of  publishing  a  seditious  libel,  that  it  is  an 
extract  from  an  American  paper,  reprinted  as  foreign  news,  especially 
if  such  seditious  extracts  be  habitually  published  by  the  defendant 
at  a  time  of  great  political  excitement,  without  one  word  of  warning 
or  one  note  of  disapproval.  (R,  v.  Pigott,  11  Cox,  C.  C.  46.)  Where 
the  libel  contains  several  charges,  the  defendant  must  prove  the  tinith 
of  them  all ;  otherwise  the  jury  will  be  bound  to  find  a  verdict  for 
the  Crown ;  and  the  Court,  in  giving  judgment,  will  consider  whether 
the  guilt  of  the  defendant  is  aggravated  or  mitigated  by  the  plea,  and 
by  the  evidence  given  to  prove  or  disprove  it,  and  form  its  own  conclu- 
sion on  the  whole  case.  (jB.  v.  Newman,  1  E.  &  B.  558 ;  22  L.  J.  Q.  B. 
156.) 

If  no  such  plea  has  been  placed  on  the  record,  no  evidence  can  be 
given  of  the  truth  of  the  defendant's  words.  But  if  evidence  be 
admissible  on  other  issues  in  the  case,  it  will  not  be  excluded  merely 
because  it  tends  to  show  the  truth  of  the  libel.  (iJ.  v.  Grant  and 
others,  5  B.  &  Ad.  1081 ;  3  N.  &  M,  106.) 

The  defendant  may  also,  as  in  other  criminal  cases,  call  witnesses 
to  his  good  character ;  but  such  evidence  will  be  of  very  little  use, 
except  perhaps  in  cases  of  mistaken  identity.  Evidence  in  mitiga- 
tion of  punishment  is  not  generally  given  before  verdict ;  but  aflfi- 
davits  may  be  filed  for  that  purpose  after  the  trial.  Some  judges 
permit  the  prisoner,  although  defended  by  counsel,  to  make  a  state- 
ment to  the  jury  before  his  counsel  addresses  them.  But  if  in  such 
statement  the  prisoner  gives  evidence,  the  counsel  for  the  prosecution 
can  claim  the  right  to  reply  generally,  after  the  counsel  for  the 
prisoner  has  concluded  his  speech.  (jR.  v.  Eyre  (Leeds  Assizes), 
Times,  Nov.  6th,  1880.)    Where  several  prisoners  are  indicted  jointly 
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and  some  of  them  call  witnesses,  while  others  do  not,  the  counsel  for 
the  prisoners  who  have  called  witnesses  must  address  the  jury  first ; 
then  the  counsel  for  the  Crown ;  and  last,  the  counsel  for  the  prisoners 
who  called  no  witnesses.  (jB.  v.  Bums  and  others,  16  Cox,  C.  C. 
195.) 

Surmaing-up  and  Verdict 

The  judge  at  the  conclusion  of  the  case  sums  up  the  evidence  to 
the  jury,  and  directs  them  as  to  the  law.     Before  Fox's  Libel  Acl 
it  had  come  to  be  the  rule  that  in  a  criminal  case  the  judge,  and  not 
the  jury,  should  decide  whether  or  no  the  publication  was  a  libeL 
On  proof  of  publication,  of  the  innuendoes,  and  of  the  other  neces- 
sary averments,  the  judge  would  direct  the  jury  to  find  the  defendant 
guilty.    (See  i2.  v.  WoodfaU,  5  Burr.  2661 ;  JR.  v.  Shipley  (Dean  of 
St  Asaph),  21  St.  Tr.  1043 ;  3  T.  R  428,  n. ;  4  Dougl.  73 ;  R  t. 
Withers,  3  T.  R.  428.)    But  that  Act  (32  Geo.  Ill  c.  60,  s.  1),  dedaws 
and  enacts  that  on  the  trial  of  an  indictment  or  information  for  lihel 
the  jury  may  give  a  general  verdict  of  Guilty  or  Not  Guilty  upon  the 
whole  matter  put  in  issue  before  them.     Or  the  jury  may  in  their 
discretion  find  a  special  verdict  as  in  other  criminal  cases.    (Section  3L) 
The  judge  of  course  may  still  direct  the  jury  on  any  point  of  law, 
stating  his  own  opinion  thereon  if  he  think  fit ;  but  the  question,  libel 
or  no  libel,  must  ultimately  be  decided  by  the  jury.     Fit^ferald,  J^ 
thus  addressed  the  jury  in  a  case  of  seditious  libel : — "  You  are  the 
sole  judges  of  the  guilt  or  innocence  of  the  defendant.     The  judges 
are  here  to  give  any  help  they  can,  but  the  jury  are  the  judges  of  law 
and  fact,  and  on  them  rests  the  whole  responsibility.     In  this  sense 
the  jury  are  the  true  guardians  of  the  liberty  of  the  press."     (it  v. 
Sullivan,  11  Cox,  C.  C.  52.)    The  jury  should  of  course  pay  attention 
to  and  accept  the  judge's  statement  of  the  law,  and  then  take  the 
alleged  libel  into  their  hands,  and  consider  it  carefully ;  not  dwelling 
too  much  on  isolated  passages,  but  judging  it  fairly  as  a  whole.     If 
the  libel  be  contained  in  a  book  they  may  look  at  the  rest  of  the 
book.    (Per  Lord  Kenyon,  in  R.  v.  Reeves,  Peake's  Ad.  Cas.  84.)     So 
if  it  be  contained  in  a  newspaper,  the  juiy  may  read  other  parts  of 
the  same  paper  referring  to  the  same  topic  as  the  libel,  though 
locally  disjoined  from  it.    (Per  Lord  EUenborough,  in  R,  v.  Lambert 
and  Perry,  2  Camp.  399.    See  also  Cooke  v.  Hughes,  1  R.  &  M.  112, 
and  ante,  pp.  98,  317.)    And  on  the  trial  of  Home  Tooke  for  treason 
the  matter  was  carried  much  further ;  for  in  that  case  the  prisoner 
was  allowed  to  read  in  his  defence  various  extracts  from  other  works 
published  by  him  at  a  former  period  of  his  life ;  and  the  jury  were 
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permitted  to  carry  these  along  with  them  when  they  retired  to  con- 
sider their  verdict.  Lord  EUenborough,  however,  expressed  grave 
doubt  as  to  the  propriety  of  this  course.     (2  Camp.  400.) 

If  the  defendant  be  indicted  under  section  4  of  Lord  Campbell's  Act, 
and  the  jury  find  that  he  published  the  libel,  but  did  not  know  at 
the  time  that  the  same  was  false,  he  may  be  convicted  and  sentenced 
under  section.  5.  (Boeder  v.  Tlie  Queen,  21  Q.  B.  D.  284  ;  57  L.  J. 
M.  C.  85 ;  37  W.  R.  29 ;  59  L  T.  554  ;  52  J.  P.  791 ;  16  Cox,  C.  C. 
488.) 

Proceedings  after  Verdict 

If  at  the  trial  the  defendant  is  acquitted,  no  further  proceedings 
can  be  taken  ;  the  verdict  of  the  jury  is  conclusive  in  favour  of  the 
defendant.  (K  v.  Cohen  and  Jacob,  1  Stark.  516  ;  R,  v.  Mann,  4  M. 
&  S.  337.)  If  the  jury  cannot  agree,  they  must  be  discharged  and 
tbe  prisoner  tried  again,  unless  a  nolle  prosequi  be  entei'ed,  for  which 
the  leave  of  the  Attorney-General  is  necessary.  The  prisoner  is 
apparently  not  entitled  to  be  admitted  to  bail  in  tbe  interval  between 
the  two  trials.  (R  v.  Foote,  10  Q.  B.  D.  378 ;  48  L.  T.  394 ;  48 
J.  P.  36  ;  15  Cox,  C.  C.  240.) 

If,  however,  the  defendant  is  convicted,  then,  if  the  judge  before 
whom  the  trial  took  place  has  reserved  any  point  of  law  arising 
thereat  for  the  consideration  of  the  Court  above,  he  may  state  a  case 
in  the  manner  pointed  out  by  the  11  &  12  Vict.  c.  78,  s.  2.  This 
case  will  be  argued  in  the  Court  for  the  consideration  of  Crown  Cases 
Beserved,  when  the  conviction  will  be  either  quashed  or  affirmed. 
If  no  such  point  has  been  reserved,  then  the  prisoner  may  move  in 
arrest  of  judgment,  as  in  a  civil  case  under  the  old  procedure,  on  the 
ground  that  the  words  as  laid  do  not  sufficiently  appear  to  be  libel- 
lous, or  on  some  other  ground  appearing  on  the  face  of  tbe  record. 
Power  to  make  this  motion  is  expressly  reserved  by  Fox's  Libel  Act 
(32  Geo.  III.  c.  60,  s.  4.)  The  absence  of  any  essential  introductory 
averment  or  innuendo  will  be  a  good  ground  for  arresting  judgment. 
(R  V.  Shipley  (Dean  of  St  Asaph),  21  St.  Tr.  1043 ;  3  T.  R  428,  n. ; 
4  Dougl.  73 ;  J2.  V.  Topham,  4  T.  R  126.)  But  mere  formal  defects 
cannot  now  be  taken  advantage  of  in  such  a  motion.  (14  &  15  Vict 
c.  100,  s.  25.)  And  ''  it  is  a  general  rule  of  pleading  at  common 
law,  that  where  an  averment  which  is  necessary  for  the  support  of  the 
pleadings  is  imperfectly  stated,  and  the  vei*dict  on  an  issue  involving 
that  averment  is  found,  if  it  appears  to  the  Court,  after  verdict,  that 
the  verdict  could  not  have  been  found  on  this  issue  without  proof  of 
this  averment,  then,  after  verdict,  the  defective  averment  which  might 
have  been  bad  on  demun-er  is  cured  by  the  verdict."    (Per  Black- 
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burn.  J.,  in  He^fmann  v.  ne  Quern.  L.  R  8  Q.  B.  105,  106 ;  21 
W  R  357  ■  28  L.  T.  162 ;  per  Brett,  L.J..  in  B.  v.  AspinaU,  i 
Q  B  D.  57.' 58;  46  L.  J.  M.  C.  145;  25  W.  R  283 ;  36  L.  T.  297. 
See  also  Serjeant  Williams'  note  (1)  to  Stennel  v.  Hogg.  1  Wins. 
Saund.  228  ;  R.  v.  Ooklmiith,  L.  R  2  C.  C.  R  79 ;  42  L.  J.  M.  C 
94  •  «>1  W  R  791 ;  28  L.  T.  881 ;  R.  v.  Mundmo,  (1895)  1  Q.  B. 
758  ;'64  L.  J.  M.  C.  138  ;  43  W.  R  495  ;  72  L.  T.  301.)  In  all  other 
cases,  however,  every  objection  which  could  have  been  taken  by 
demurrer  before  the  jury  were  sworn  may  still  be  taken  either  upon 
motion  in  arrest  of  judgment  or  by  writ  of  error.  (Per  Cockbum. 
C  J  2  Q.  B  D.  672 ;  and  per  Bramwell,  L. J.,  3  Q.  B.  D.  624 ;  it  v. 
Larkin,  Dears."  C.  C.  365  ;  23  L.  J.  M.  C.  125.)  For  instance,  if  the 
indictment  does  not  set  out  the  words  of  the  libel  verbatim,,  this 
defect  is  not  cured  by  a  vei-dict  convicting  the  defendant,  nor  is 
it  waived  by  the  defendant's  omitting  to  demur.  (Bradlatigh  and 
Beaant  v.  The  Qvmn,  (C.  A.)  3  Q.  R  D.  607 ;  48  L.  J.  M.  C.  5  ;  26 
W  R  410 ;  38  L.  T.  118  ;  14  Cox,  C.  C.  68.)  But  now  as  to  the  case 
of  an  obscene  libel,  see  section  7  of  the  Law  of  Libel  Amendment  Act, 
1888.  (.4n<e,  p.  626.)  Where,  however,  an  indictment  or  inform  tion 
coutaii.8  several  counts,  if  any  one  of  them  be  found  good,  the  judg- 
ment will  stand.    {R.  v.  Benfidd  and  otiiers,  2  Burr.  985.) 

A  motion  in  arrest  of  judgment  should  be  made  before  sentence  to 
the  judge  at  the  trial,  who  may  reserve  the  point  for  the  consideration 
of  the  Court  of  Crown  Cases  Reserved.  If  the  defendant  omit  to  make 
such  motion,  still  the  Court  will  of  itself  anest  the  judgment,  if  on  a 
review  of  the  case  it  be  satisfied  that  the  defendant  has  not  been 
found  guilty  of  any  offence  in  law.  {Pei-  cur.  in  R  v.  WaddingUm, 
1  East,  140.)  On  a  motion  in  arrest  of  judgment  the  Court  has  no 
power  to  amend  the  record.  {R  v.  Larkin,  Dears.  C.  C.  365 ;  23 
L.  J.  M.  C.  125.)  If  the  judgment  be  arrested,  all  the  proceedings 
are  set  aside  and  judgment  of  acquittal  is  given ;  but  this  will  be  no 
bar  to  a  fresh  indictment,  for  the  defendant  was  never  really  in 
jeopardy  under  the  defective  indictment  ( Vaux's  Case,  4  Rep.  45a) 
So  if  the  judgment  against  him  be  reversed  on  a  writ  of  error,  he  can 
be  agwn  indicted  for  the  same  offence.  {R.  v.  Brury  and  otheiv,  3 
C.  &  K.  190 ;  18  L.  J.  M.  C.  189.) 

The  defendant  may  also  bring  a  writ  of  error,  after  conviction  and 
sentence,  on  obtaining  the^o<  of  the  Attorney-General,  which  will 
be  granted  on  a  certificate  signed  by  the  prisoner's  counsel  whenever 
reasonable  grounds  are  shown.  That  the  same  point  has  been  raised 
by  motion  in  arrest  of  judgment  and  decided  against  the  prisoner  is 
no  bar  to  bringing  error.     (Per  Mellor,  J„  in  R.  v.  Bradlaugk  and 
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Beaant,  2  Q.  B.  D.  at  p.  574 ;  46  L.  J.  M.  C.  286).  If  the  Attorney- 
General  refuse  to  grant  Kjiat^  tlie  defendant  has  no  remedy.  {Ex  parte 
Newton,  4  K  &  B.  869 ;  Re  Pigott,  11  Cox,  C.  0.  311.)  If  the  judg- 
ment below  be  reversed,  the  Court  of  Error  has  power  to  pronounce 
the  proper  judgment.     (11  &  12  Vict.  c.  78,  s.  5.) 

When  the  indictment  or  information  either  originated  in  th^ 
Queen's  Bench  Division  or  has  been  removed  thither  by  certiora/n, 
the  defendant  may  also  move  for  a  new  trial,  as  in  a  civil  case  under 
the  old  practice.  The  motion  should  be  made  within  the  times  speci- 
fied in  r.  166  of  the  Crown  Office  Rules,  1886  ;  though  the  time  may 
be  extended  ex  gratid  in  a  proper  case.  (iJ.  v.  HoU,  5  T.  R.  436  ;  R. 
V.  Newman,  1  E.  &  B.  270 ;  22  L.  J.  Q.  B.  156 ;  Dears.  C.  C.  85 ; 
17  Jur.  617 ;  3  C.  &  K.  252  ;  Crown  Office  Rules,  167.) 

A  new  trial  may  be  moved  for  on  the  ground  that  the  prosecutor 
omitted  to  give  due  notice  of  trial,  or  that  the  verdict  was  contrary 
to  evidence  or  to  the  direction  of  the  judge,  or  on  the  ground  of 
improper  reception  or  rejection  of  evidence  or  other  mistake  or 
misdirection  of  the  judge,  or  of  any  gross  misbehaviour  of  the  jury 
among  themselves,  or  for  surprise,  or  for  any  other  cause  where  it 
shall  appear  to  the  Court  that  a  new  trial  will  further  the  ends  of 
justice.     (J2.  V.  Whitehowee  cmd  Tench,  Dears.  C.  0.  1.) 

The  prisoner  must  be  present  in  Court  when  a  ntiotion  for  a  new 
trial  is  made  and  argued.  {R  v.  Spragg  dnd  amotker,  2  Burr.  929 ; 
R.  V.  CaudweU,  2  Den.  C.  C.  372,  n. ;  Crown  Office  Rules,  169.)  The 
rule  is  generally  argued  therefore  when  the  defendant  is  brought  up 
for  judgment  [R.  v.  Hetherington,  5  Jur.  529.)  Where  an  indict- 
ment has  been  removed  into  the  Queen's  Bench  Division  by  certiorari 
at  the  instance  of  the  defendant,  the  Court  may,  in  its  discretion, 
grant  a  new  trial  on  the  terms  that  all  costs  shall  abide  the  event  of 
a  new  trial  (jR.  v.  Whitehouse  and  Tench,  Dear.  C.  C.  1.)  As  soon 
as  a  new  trial  is  ordered,  the  parties  stand  precisely  as  they  did 
before  the  first  trial,  and  the  whole  of  the  evidence  has  to  be  reheard. 

Where  the  verdict  is  on  the  face  of  it  imperfect,  so  that  judg- 
ment cannot  be  given  upon  it,  the  Court  will  award  a  venire  de  novo 
instead  of  granting  a  new  trial,  the  error  appearing  on  the  face  of 
the  record.  In  such  a  case  the  first  trial  is  a  mis-trial  and  is  treated 
as  a  nullity,  and  the  prisoner  does  not  plead  again  (per  Abbott,  C.J. 
in  R.  V.  Fowler  and  Sexton,  4  B.  &  Aid.  273,  276) ;  but  the  evidence, 
must  be  repeated.  A  venire  de  novo  was  awarded  in  WoodfalVa 
case  (5  Burr.  2661),  it  being  impossible  to  say  what  the  jury  meant 
by  finding  him  "  guilty  of  publishing  only,'*  (And  see  Camj^bell  and 
another  v.  The  Queen,  11  Q.  B.  799 ;  17  L.  J.  M.  C.  89.) 

O.L.S.  T  T 
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Sentence. 

Sentence  is  generally  passed  directly  the  verdict  of  guilty  is  given ; 
but  not  always,  especially  in  the  Queen's  Bench  Division.  If  not* 
the  defendant  was  formerly  kept  in  custody  till  sentenced  ;  but  noir, 
unless  the  case  be  exceptional,  he  is  allowed  out  on  the  same  bail  as 
before.  In  the  interval,  the  defendant  freqvently  files  affidavits  in 
mitigation  of  punishment,  which  the  prosecutor  may  answer.  SucJi 
affidavits  may  show  that  the  defendant  reasonably  and  bond  fids 
believed  in  the  truth  of  the  chaises  made  in  the  libel,  but  not  that 
the  libel  is  in  fact  true.  (i2.  v.  Burdett,  4  B.  &  Aid.  314;  JFZ.  v. 
HcUpi/n,  9  B.  &  C.  66 ;  4  M.  &  R  8;  i2.  v.  Newman,  17  J.  P.  84.) 
Or  they  may  contain  general  evidence  of  good  character,  or  disclaim 
any  personal  malice  against  the  relator  (i2.  v.  Tanfield,  42  J.  P.  423X 
or  show  that  the  defendant  voluntarily  stopped  the  sale  of  the  book 
complained  of  as  soon  as  proceedings  were  commenced  (R.  v.  WiUiafM, 
Lofft.  759),  or  any  other  circumstance  showing  provocation  by  the 
prosecutor  or  an  absence  of  malice  in  the  defendant  But  the  defen- 
dant should  be  careful  not  to  attack  the  character  of  the  prosecutor 
or  his  witnesses,  or  impugn  the  justice  of  the  verdict,  lest  he  thereby 
aggravate  his  original  offence.  Blackburn,  J.,  in  R,  v.  ShimmtM, 
34  J.  P.  308,  refused  to  receive  a  memorial  in  favour  of  the  defendant^ 
which  was  not  on  affidavit 

If,  in  the  interval  since  the  verdict,  the  defendant  has  republished 
the  libel,  or  continued  its  sale,  or  been  guilty  of  other  misconduct 
the  prosecutor  may  file  affidavits  in  aggravation  of  punishment.  (See 
B.  V.  Withers,  3  T,  B.  428.)  As  to  the  procedure  when  the  defendant 
is  brought  up  for  judgment,  see  R.  v.  Bunts,  2  T.  R.  683.  The  de- 
fendant must  be  personally  present,  if  his  state  of  health  will  permit 
(R.  V.  Ryder-Burton,  38  J.  P.  758 ;  R.  v.  Kinglake,  Weekly  Notes, 
1870,  p.  130.)  If  he  has  absconded,  judgment  apparently  cannot 
be  pronounced ;  all  the  Court  can  do  is  to  estreat  the  recognizances. 
(R.  V.  Chichester,  17  Q.  B.  504,  n. ;  i2.  v.  Elizabeth  Williams, 
Weekly  Notes,  1870,  p.  120.)  The  judge  in  passing  sentence  will 
consider  whether  the  guilt  of  the  defendant  is  aggravated  or  miti- 
gated by  any  plea  of  justification  which  he  may  have  placed  on  the 
record,  and  by  the  evidence  given  to  prove  or  to  disprove  the  same 
(6  &  7  Vict  c.  96,  s.  6 ;  i2.  v.  Newman,  17  J.  P.  84.) 

Where  judgment  has  been  suffered  by  default,  both  parties  should 
state  t}ieir  case  on  affidavit  If  there  is  any  matter  in  the  prosecutor's 
affidavit  which  the  defendant  could  not  be  expected  to  have  come 
prepared  to  answer,  he  will  be  allowed  an  opportunity  of  answering 
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it  on  a  future  day.     (iJ.  v.  Archer,  2  T.  R  203,  n. ;  R,  v.  Wilson,  4 
T.  R  487.) 

As  to  the  sentence  that  may  be  passed  in  the  case  of  a  defamatory 
libel  at  common  law,  see  ante,  p.  447 ;  under  the  various  statutes, 
pp.  447 — 449 ;  in  the  case  of  a  blasphemous  libel,  p.  463 ;  an  obscene 
libel,  p.  491 ;  a  seditious  libel,  p.  500.  If  the  prisoner  be  found 
guilty  of  publishing  a  blasphemous  or  seditious  libel,  all  copies  found 
in  his  possession  may  be  seized  and  destroyed  by  an  order  of  the 
Court  under  60  Geo.  III.  &  1  Geo.  IV.  c.  8,  ss.  1,  2. 

Costa, 

In  the  case  of  an  indictment  or  information  by  a  private  prosecutor 
for  the  publication  of  a  defamatory  libel,  if  judgment  shall  be  given 
for  the  defendant,  he  shall  be  entitled  to  recover  his  costs  from  the 
prosecutor.  (6  &  7  Vict.  c.  96,  s.  8.)  Such  costs  must  first  be  taxed 
by  the  proper  officer  of  the  Court  before  which  the  said  indictment  or 
information  is  tried ;  and  this  should  be  done  before  the  next  com- 
mission of  assize  issues,  if  the  case  was  tried  at  the  assizes,  else  the 
clerk  of  assize  will  be  functus  officio ;  his  taxation  cannot  be  re- 
viewed by  the  Queen's  Bench  Division.  (jB.  v.  Newhouse,  1  L.  &  M. 
129  ;  22  L.  J.  Q.  B.  127 ;  17  J.  P.  67.)  No  special  order  to  tax  is 
necessary.  {R.  v.  Sully,  12  J.  P.  636.)  In  the  case  of  an  information, 
the  record  being  in  the  Queen's  Bench  Division,  execution  may  issue 
on  taxation  in  the  ordinary  way.  {R,  v.  Latimer,  16  Q.  B.  1077; 
20  L.  J.  Q.  B.  129 ;  16  Jur.  314.)  But  in  the  case  of  an  indictment 
not  in  the  Queen's  Bench  Division,  there  is  no  way  of  issuing  execu* 
tion  for  such  costs ;  they  must  be  recovered  therefore  by  an  ordinary 
action  at  law.  (Richardson  v.  Willis,  L.  R  8  Ex.  69 ;  42  L.  J.  Ex. 
16,  68;  27  L.  T.  828;  12  Cox,  C.  C.  298,  351.)  If  the  grand  jury 
throw  out  the  bill,  the  Court  has,  unfortunately,  no  power  to  give  the 
defendant  his  costs ;  this  is  a  ccbsus  omissus  in  drafting  section  8. 
(i2.  V.  Murry,  57  J.  P.  136.) 

So  if  a  defendant  pleads  a  justification  and  the  issue  be  found  for 
the  prosecutor,  the  prosecutor  may  recover  from  the  defendant  the 
costs  which  he  has  sustained  by  reason  of  such  plea,  whatever  be  the 
result  of  any  other  issues.     (6  &  7  Vict.  c.  96,  s.  8.) 

But  this  section  does  not  apply  to  crown  prosecutions,  or  to  any 
proceedings  for  blasphemous,  obscene  or  seditious  libels.  And  there 
is  no  provision  enabling  a  prosecutor  to  recover  the  general  costs  of 
the  prosecution.  If,  however,  a  fine  be  imposed  on  the  defendant  as 
part  of  his  sentence,  the  prosecutor  may  sometimes,  by  memorializing 
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the  Treasury,  obtain  a  portion  of  the  fine  towards  the  payment  of  his 
costs. 

Where  an  indictment  is  removed  by  certiorari  into  the  Queen's 
Bench  Division,  the  party  applying  for  the  writ  (not  being  the  At- 
torney-General) must  give  security  for  all  subsequent  costs. 

Where  a  municipal  corporation  have  directed  a  prosecution  for  a 
libel  on  one  of  their  officers,  the  costs  cannot  be  paid  out  of  any 
borough  fund.  (R.  v.  Mayor,  Jkc^  of  Liverpool^  41  JL  J.  Q.  B.  175; 
20  W.  R  389;  26  L,  T.  101.)  Where  the  directors  of  a  oompuiy 
have  instituted  a  prosecution  for  a  libel  on  themselves,  the  costs 
should  not  be  paid  out  of  the  assets  of  the  company,  thougb  the 
directors  ^*ill  not^  as  a  rule,  be  ordered  to  repay  any  costs  already  so 
paid.  {Pickervag  v.  Stephenson,  L.  R.  14  Eq.  322  ;  41  L.  J.  Ch.  493; 
20  W.  R  654 ;  26  L.  T.  608.)  But  where  the  libel  is  an  attack  npoD 
the  company  itself,  and  calculated  to  injure  its  credit  or  diminish  its 
business,  the  costs  of  a  prosecution  may  rightly  be  paid  out  of  the 
funds  of  the  company.  {Studdert  v.  Orosvenor,  33  Ch.  D.  528 ;  55 
K  J.  Ch.  689 ;  84  W.  R  754 ;  65  L.  T.  171 ;  50  J.  P.  710 ;  aw^p 
413.) 


PART  II. 

PRACTICE  AND  EVIDENCE  IN  PBOCEEDtNGB  BT  WAT  OF  CRIMINAL 

INFORMATION. 

Motion  for  the  Order  Nisi. 

An  ex  officio  information  is  filed  by  the  Attorney-General  of  his 
own  motion.  All  other  criminal  informations  are  filed  by  the  Quest's 
coroner  and  attorney,  formerly  called  the  Clerk  of  the  Crown ;  be 
may  not  file  any  information  without  an  express  order  of  the  Queens 
Bench  Division  granted  in  open  Court  (4  Wm.  &  Mary,  c.  18,  &  1; 
Crown  Ofiice  Rules,  1886,  r.  46.)  Counsel  must  move  the  Court  apon 
proper  affidavits  for  an  order  nisi  calling  upon  the  defendant  to  shorn 
cause  why  an  information  should  not  be  granted.  The  motion  most 
be  made  vnithin  a  reasonable  time  after  the  offence  complained  o£ 
(/&.  r.  48.)  The  former  rule  was  that  the  application  must  be  made 
within  two  terms  after  the  publication,  or  at  all  events  within  tvo 
terms  after  the  libel  came  to  the  knowledge  of  the  prosecutor.     Hie 
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prosecutor,  too,  must  come  to  the  Court  in  the  first  isstance,  and 
must  not  have  attempted  to  obtain  redress  in  other  ways.  (i2.  v. 
MarehaU,  4  E.  &  B.  475,  arUe,  p.  4.54.)  He  must  submit  himself  to 
the  Court,  and  consent  to  waive  his  civil  remedy  by  action,  if  need 
be,  and  must  be  prepared  to  go  through  with  the  criminal  proceedings 
to  conviction.  It  is  not  necessary  to  obtain  the  order  of  a  judge  at 
chambers  before  moving  the  Court ;  sect.  3  of  the  Newspaper  libel 
and  Registration  Act,  1881  (now  repealed),  did  not  apply  to  any 
application  for  a  criminal  information  whether  ex  officio  or  otherwise 
( Yates  V.  The  Queen  (C.  A.)  14  Q.  B.  D.  648 ;  54  L.  J.  Q.  B.  258 ; 
33  W.  R  482;  52  L.  T.  305;  49  J.  P.  436 ;  15  Cox,  C.  C.  686) ;  and 
the  same  practice  prevails  under  the  provision  which  was  substituted 
for  it,  sect.  8  of  the  Law  of  Libel  Amendment  Act,  1888. 

The  affidavits  on  which  the  application  is  based  should  be  carefully 
,    drawn  up ;  as  no  second  application  may  be  made  on  amended  or 
additional  affidavits.     (i2.  v.  Franceya,  2  A.  &  K  49.)    They  should 
in  the  first  place  prove  the  pubUcation  by  the  defendant.     Mere 
,    primd  facie  evidence  of  this  will  not  be  sufficient     (iJ.  v.  Baldwin, 
8  A.  &  E.  168 ;  A  v.  Willett,  6  T.  R.  294.)    There  must  be  before 
the  Court  legal  evidence  sufficient  to  justify  a  grand  jury  in  return- 
ing a  true  bill  for  the  same  offence.     Thus,  in  R.  v.  Stanger,  L.  R.  6 
Q.  B,  352;  40  L.  J.  Q.  B.  96;  19  W.  R.  640;  24  L.  T.  266,  the 
affidavits  merely  showed  that  the  annexed  copy  of  the  Newcastle 
Daily  Chronicle,  the  newspaper  containing  the  libel,  had  been  pur- 
chased from  a  salesman  in  the  office  of  that  paper,  and  that  in  a  foot- 
note at  the  end  of  that  copy  the  defendant  was  stated  to  be  the 
^    printer  and  publisher  of  the  newspaper,  and  the  relator  believed  him 
80  to  be ;  it  was  held  that  this  was  no  legal  evidence  of  publication, 
and  the  rule  was  discharged.    If  the  defendant  keeps  an  office  or 
shop  at  which  copies  of  the  paper  can  be  purchased,  then  an  affidavit 
by  a  person  who  purchased  a  copy  of  the  libel  at  such  office  or  shop 
will  be  the  best  evidence  of  a  publication  by  the  defendant,  and  also 
''   that  most  easily  obtainable.    That  the  purchase  was  made  expressly 
'    for  the  purpose  of  enabling  such  affidavit  to  be  sworn  is  no  objection. 
{Dukse  of  Brunswick  v.  Harmer,  14  Q.  R  189 ;  19  L  J.  Q.  B.  20 ;  14 
i'    Jur.  110;  8C.  &K10.) 

''  It  is  a  doubtful  point  whether  the  omission  of  such  strict  proof  of 
^  publication  can  subsequently  be  supplied  by  the  admissions,  if  any,  in 
:-'  the  defendant's  affidavits  filed  to  show  cause  against  the  order  being 
^  made  absolute.  The  Courts  have  generally  refused  to  look  at  defen- 
^'  dant's  affidavits  to  supply  a  defect  in  those  of  the  prosecutor.  (i2.  v. 
i^   Baldwin,  8  A.  &  K  169.)    For  the  rule  is  that  the  prosecutor  can  at 
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the  argument  refer  to  no  document  which  does  not  appear  on  the 
face  of  the  order  itself  to  have  been  read  at  the  firat  application.  (HL 
V.  WooLmer  and  another,  12  A.  &  K  422.)  But  Lord  Kenyon,  in  K 
v.  Mein,  3  T.  R  597,  and  Blackburn,  J.,  in  R.  v.  Stanger,  L.  R  6 
Q.  B.  855  ;  40  L.  J.  Q.  B.  96  ;  19  W.  R  640  ;  24  L.  T.  266,  expressed 
an  opinion  that  the  Court  might  look  at  any  evidence  lawfully  before 
them  for  any  purpose  they  pleased. 

The  prosecutor  must  also  swear  to  his  innocence  in  all  particnlan 
of  the  charge  contained  in  the  libeL  (R.  v.  Webster,  3  T.  R  38&) 
For  although  at  the  trial  of  the  information  when  granted  truth  will 
be  no  defence,  except  under  Lord  Campbell's  Act,  still  it  is  "  suffident 
cause  to  prevent  the  interposition  of  the  Court  in  this  extraordinary 
manner  ; "  they  will  leave  the  prosecutor  to  proceed  by  way  of  indict- 
ment in  the  oixiinary  coursa  (JJ.  v.  Bickerton,  1  Stra.  498 ;  IL  r. 
Draper,  3  Smith,  390.) 

If  there  is  no  specific  charge  in  the  libel,  no  such  affidavit  is  neces- 
sary (R  V.  WiUiaTTis,  5  B.  &  Aid.  595),  and  it  has  also  been  dispensed 
with  in  other  special  circumstancea  But  as  a  rule  there  must  be  a 
specific  denial  on  oath  of  the  particular  charges,  even  where  it  is  a 
duke  that  is  aspersed.  (R  v.  Haswdl  and  Bate,  1  Dougl.  387.)  If 
a  general  charge  be  made  and  a  specific  instance  alleged,  the  affidavit 
must  expressly  negative  not  only  the  general  charge,  but  also  the 
specific  instance.    (R  v.  Aunger,  37  J.  P.  645 ;  12  Cox,  C.  C.  4?07.) 

The  affidavits  should  be  sworn  with  no  heading  or  title.  Thej 
should  not  contain  irrelevant  or  improper  matter ;  if  the  prosecutes 
abuses  the  alleged  libeller  or  shows  an  animus  against  him,  the 
Court  will  very  probably  reject  the  application.  (R.  v.  Rum,  7 
A.  &  E  190.) 

The  order  nisi,  if  granted,  should  be  drawn  up  ''Upon  reading" 
the  alleged  libel  and  the  affidavits  and  all  other  documents  to  which 
it  is  desired  to  refer  on  the  argument.  It  should  be  personally  served 
on  the  defendant. 

ArgwmenL 

The  defendant  now  shows  cause.  He  generally  files  affidavits  in 
reply.  It  is  open  to  him  to  maintain  that  the  libel  is  true.  (R,  v. 
EveandPardy,  5  A.  &  K  780;  1  N.  &  P.  229.)  (See ante,  p.  645.) 
He  may  also  contend  that  the  libel  complained  of  does  not  apply  to 
the  relator.  (iJ.  v.  Barnard,  Ex  parte  Lord  R  Gower,  43  J.  P. 
127,  ante,  p.  143.)  This  decision  is  perhaps  to  be  regretted ;  as  it 
opens  a  door  by  which  a  libeller  may  escape  punishment,  provided  he 
is  careful  not  to  expressly  name  his  victim  in  the  first  place,  and  not 
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too  scrupulous  to  swear  a  falsehood  afterwards.  The  writer  of  a  libel 
may  richly  deserve  punishment,  although  it  may  not  be  clear  to 
"whom  he  intended  the  libel  to  appl^ ;  and  the  Court  in  granting  a 
criminal  information  regards  the  interests  of  public  morality  and 
order  rather  than  those  of  the  individual  prosecutor.  (See  i2.  v. 
J^enov/r,  7  Mod.  400,  and  In  re  "  The  Evenmg  News,"  8  Times  L.  R. 
255.) 

If  the  order  be  discharged  on  the  merits,  the  Court  generally  gives 
the  defendant  his  costs.  And  no  second  application  may  be  made  to 
the  Court,  even  upon  additional  affidavits  (R,  v.  Smithson,  4  B.  &  Ad. 
862),  except  in  very  peculiar  circumstances,  as  where  the  only  person 
"who  had  made  an  affidavit  on  behalf  of  the  defendant  on  the  argu- 
ment of  the  first  order  has  since  been  convicted  of  perjury  in  respect 
of  such  affidavit.  (A  v.  Eve  cmd  Parlby,  5  A.  &  E.  780 ;  1  N.  &  P. 
229.)  But  though  the  prosecutor  cannot  apply  a  second  time  for  a 
criminal  information,  he  can  still  prefer  an  indictment  in  the  ordinary 
-way.    (Per  Lord  Denman,  in  K  v.  Cockshaw,  2  N.  &  Man.  378.) 


Compromise. 

Frequently,  however,  the  defendant  files  exculpatory  affidavits, 
apologising  to  the  prosecutor,  withdrawing  all  imputations  upon  him, 
and  entreating  the  mercy  of  the  Court  When  this  happens,  the  pro- 
secutor is  generally  quite  satisfied ;  he  has  obtained  all  he  desired  : 
and  by  no  means  courts  the  expense  and  notoriety  of  a  prolonged 
criminal  trial  But  the  Court  is  not  disposed  on  that  account  merely 
to  allow  the  proceedings  to  drop,  even  at  the  request  of  the  prosecu- 
tor. The  rule  may  still  be  made  absolute,  although  the  defendant 
has  withdrawn  all  imputations,  and  apologised.  (R,  v.  Leng,  (1870) 
84  J.  P.  309.)  And  in  more  than  one  recent  case  the  Queen's  Bench 
Division  have  compelled  a  reluctant  prosecutor  to  take  a  rule  in  the 
interest  of  the  public.  Having  invoked  the  aid  of  the  criminal  law, 
it  is  his  duty  not  to  abandon  the  proceedings  merely  because  his  own 
private  purpose  is  attained.  (See  Rv.^The  World*' (1876)  13  Cox, 
C.  C.  306.) 

Trial  and  Costs. 

If  the  order  be  made  absolute,  the  prosecutor  must  enter  into  a 
recognizance  to  effectually  prosecute  the  information  and  to  abide  by 
and  observe  the  order  of  the  Court  The  amount  of  the  recognizance 
is  fixed  by  r.  46  of  the  Crown  Office  Rules,  1886,  at  50Z.  (But  see 
4  Wm.  &  M.  c.  18,  8. 1,  and  K  v.  Brooke,  2  T.  R  190.) 
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The  information  must  set  out  the  libel,  &c.,  with  all  the  certaintj 
and  precision  of  an  indictment    (See  Precedents  Nos.  84,  87>  po^ 
pp.  704,  706.)    As  soon  as  it  is  filed,  a  copy  must  be  served  on  the 
defendant.    The  defendant  must  appear  thereto  within  the    times 
specified  in  rr.  83 — 98  of  the  Crown  Office  Rules,  1886 ;  and  see  r.  44. 
n  he  does  not,  he  may  be  attached  under  a  judge's  warrant   (48 
Geo.  III.  c.  58,  s.  1).     After  appearance  the  defendant  has  ten  days 
within  which  to  plead  or  demur.    (Crown  Office  Rules,  1886,  r.  131.) 
His  plea  is  duly  entered  on  the  record,  which  is  then  made  up  and  sent 
down  for  trial  to  the  county  in  which  the  libel  was  published,  unless 
a  trial  at  bar  be  demanded.     The  record  may  be  amended  by  a  judge 
at  chambers  after  plea  and  before  trial.     (R,  v.  WiUcea,  (1764—1770) 
4  Burr.  2668 ;  2  Wils.  151.)    The  trial  of  an  information  for  libel  in 
all  respects  riwsembles  the  trial  of  an  indictment ;  save  that  in  ex  officio 
informations,  the  counsel  for  the  Crown  (whether  the  Attorney-General 
him^elf  or  any  one  appearing  for  him),  has  the  right  to  reply,  although 
the  defendant  callp  vlo  witness.    {It.  v.  Home,  20  How.  St  Tr.  660  ; 
11  St.  Tr.  264  ;  Cowp.  672.)     The  trial  must  take  place  within  one 
year  after  issue  joined ;  and  if  not,  or  if  the  prosecutor  enters  a 
noUe  prosequi,  the  Court,  on  motion  for  the  same,  may  award  the 
defendant  hi§  costs  to  the  amount  of  the  recognizance  entered  into 
by  the  presenter  on  filing  the  information.    (Crown  Office  Rules, 
1886,  r.  49.)    If  on  any  information  by  a  private  prosecutor  for  the 
publication  of  any  defamatory  libel,  judgment  be  given  for  the  de- 
fendant, he  will  be  entitled  to  recover  from  the  prosecutor  the  costs 
which  he  ha3  sustained  by  reason  of  such  information.    (lb.  r.  50.) 
And  the  judge  at  the  trial  cannot  in  this  case  deprive  the  suocesaful 
defendant  of  his  costs  by  certifying  that  there  was  reasonable  cause 
for  the  information.    (iJ.  v.  LcUimer,  15  Q.  B.  1077  ;  20  L.  J.  Q.  B. 
129 ;  15  Jur.  314.)    The  master  of  the  Crown  Office  taxes  the  costs 
under  a  side-bar  rule;   and    he  may  allow  costs  incurred  by  the 
defendant  previously  to  the  filing  of  the  infoimation.     (iZ.  v.  Steel 
and  others,  1  Q.  B.  D.  482;  45  L  J.  Q.  B.  391 ;  24  W.  R  638;  34 
L.  T.  283;  13  Cox,  C.  C.  159  ;  (0.  A.)  2  Q.  B.  D.  37;  46  L.  J.  M.  C. 
1 ;  25  W.  R.  34 ;  35  L.  T.  534.)    On  such  taxation  execution  issues 
in  the  ordinary  way.   (iJ.  v.  Latvmer,  vhi  suprd.)   There  is  no  power 
however,  to  condemn  the  defendant  to  pay  the  costs  of  the  prosecu- 
tion, if  he  be  convicted  or  plead  guilty,  unless  indeed  he  files  a 
special  plea  of  justification  under  Lord  Campbell's  Act,  in  which  case 
he  will  have  to  pay  the  costs  incurred  by  reason  of  that  plea.    (See 
6  &  7  Vict.  c.  96,  s.  8,  post,  p.  737 ;  and  r.  60  of  Crown  Office  Rules, 
1886.) 
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I.  PRECEDENTS  OF  PLEADINGS  IN  ACTIONS  OF  LIBEL 

AND  SLANDER. 

Statements  of  Cladc. 


No.  L 
Character  of  a  Servant, 

In  the  High  Court  of  Justice. 

Queen's  Bench  Division. 

Writ  issued  Dec.  13th,  1894. 

Between  Sarah  Jones        .        .        •        • 

fgid 
Henry  Robeits 

and  AHce  his  wife    . 

Statement  ojp  Clauc 


1894— J.^198& 


PlainHf, 


Defendant8. 


1.  The  male  defendant  is  a  gentleman  residing  at 


Hall,  near 


Evecfham  in  the  county  of  Worcester^  and  the  female  defendant  is  his 
wife.  The  plaintiff  is  a  housemaid  and  was  formerly  in  the  sprvioe 
of  the  defendants  in  that  capacity. 

2.  On  September  15th,  1894,  the  female  defendant  fiilsely  and 
maliciously  wrote  and  published  of  the  plaintiff  the  following  words : 
'*  While  she  (meaning  the  plaintiff )  was  with  us,  she  stole  a  quantity 
of  our  house-linen,  and  pawned  it  in  the  High  Street"  * 

The  plaintiff  claims  JC200  damages. 

Place  of  trial :  Gloucester. 

Signed . 

Delivered,  etc. 

*  No  innuendo  is  necessary. 


No.  2. 

Words  i/n  a  Foreign  La/ngv/ige. 

1.  The  plaintiff  is  a  farmer  residing  at in  the  county  of 

Glamorgan. 
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2.  On  March  20th,  1895,  the  defendant  falsely  and  maliciously 
T^ote  and  published  of  the  plaintiff  in  the  Welsh  language  the  follow- 
ing words : — [Here  set  ovi  the  libel  verbatim  i/ti  Welsh.] 

3.  The  said  words  mean  in  English,  and  were  understood  by  those 

to  whom  ihey  were  published  to  mean : — [Here  set  otut  the  tranda- 
tion.] 

[Or,  if  an  innuendo  is  necessary  as  well  as  a  tra/nslation : 

3.  The  following  is  a  literal  translation  of  the  said  words : — ''  He 
is  a  devil  of  a  shaved  pig/'  The  said  words  mean  and  were  under- 
stood by  those  who  read  them  to  mean  that  the  plaintiff  was  insolvent 
and  had  been  stripped  of  his  last  penny  and  was  unable  to  pay  his 
just  debts.] 

4  [Add  any  special  damage  iJiat  may  exist.] 

And  the  plaintiff  claims  £         damages. 


No.  3. 

Libel  contained  in  a  Placard. 

1.  The  plaintiff  is,  &a 

2.  The  defendant  on  January  10th,  1895,  falsely  and  maliciously 
caused  to  be  printed  and  published  a  certain  libellous  placard  refer- 
ring to  the  plaintiff  as  follows : — [Here  set  out  the  placa/rd.] 

3.  The  defendant  caused  one  of  such  placards  to  be  posted  up 
opposite  the  plaintiffs  shop,  and  several  others  in  itd  immediate 
neighbourhood. 

4.  The  plidntiff  has  in  consequence  suffered  much  annoyance,  and 
has  been  disgraced  in  his  reputation  and  injured  in  his  business,  and 
has  suffered  in  his  credit  and  good  name,  and  has  incuriBd  public 
odium^  ridicule  and  contempt. 

The  plaintiff  claims  £1,000  damages. 


No.  4. 
Action  for  Beadi/ng  a  Libd  aloud. 

M.  AND  WIFE  V.  N.  AND  WIFE. 

1.  The  plaintiff  Henry  is  the  husband  of  the  plaintiff  Mary.    They 
reside  in  Dover  and  have  one  child,  a  little  girl,  eight  years  old. 
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2.  On    November   8th,    1894,  the  following    anonymous    letter 
appeared  .in  the  "  Dover  Express  " : — 

[The  letter  described  a  brutal  assault  on  a  child  by  a  tipqr 
woman,  who  was  not  in  any  way  identified.] 

3.  Thereupon  the  female  defendant  read  the  said  letter  aloud  to 
Mrs.  M.,  the  mother  of  the  plaintiff  Henry,  and  then  falsely  and 
maliciously  spoke  and  published  of  the  plaintiff  Maiy  the  following 
words : — "The  woman  referred  to  in  that  letter  is  Henry's  wife  " ;  mean- 
ing thereby  that  the  plaintiff  Mary  was  a  drunken  and  violent  woman, 
and  had  cruelly  and  brutally  assaulted  and  ill-treated  her  own  child, 
and  that  she  had  been  drunk  in  one  of  the  public  streets  of  Dover. 

4.  Alternatively,  the  female  defendant  on  November  8th,  1894, 
falsely  and  maliciously  published  of  the  plaintiff  Mary  the  libellous 
words  set  out  in  pai-agraph  2  above,  by  showing  them  to  the  said 
Mrs.  M.  and  reading  them  aloud  to  her,  and  representing  to  her  that 
the  woman  therein  referred  to  was  the  plaintiff  Mary,  with  the 
meanings  in  the  last  paragraph  alleged. 

And  the  plaintiffs  claim  £1,000  damages. 


No.  5. 

Showing  an  Anonymous  Letter — Special  Damjage, 

BOBSHAW  u  Smith,  38  L.  T.  423,  ante,  pp.  231,  232. 

''1.  The  defendant  is  the  general  manager  of  the  London  and 
Yorkshire  Bank  (Limited),  and  the  plaintiff  carries  on  business  as  a 
merchant  at Street,  in  the  City  of  London. 

"  2.  Prior  to  the  31st  of  May,  1877,  the  plaintiff  had  had  consider- 
able business  transactions  with  one  J.  H.,  also  a  merchant^  from 
which  he  had  derived  large  profits,  and  several  such  transactions  were 
then  in  progress  between  the  plaintiff  and  the  said  J.  H.,  and  the  said 
J.  H.  would  have  continued  to  have  such  transactions  with  the 
plaintiff  hereinafter  referred  to,  and  the  said  J.  H.  had  offered  the 
plaintiff  to  take  him  into  his  employment  as  manager,  upon  terms 
which  would  have  given  the  plaintiff  a  salary  of  from  £3,000  to 
£4,000  per  annum  for  his  services. 

"  3.  On  the  3l6t  May  the  said  J.  H.  called  upon  the  defendant,  and 
the  defendant  then  falsely  and  maliciously  published  to  the  said  J.  H. 
the  following  letter  of  and  concerning  the  plaintiff: — 

[Here  copy  letter.] 

*'  4.  Owing  to  the  conduct  of  the  defendant  set  forth  in  the  preceding 
paragraph,  the  said  J.  H.  refused  to  have  any  further  transaction  with 
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the  plaintifiF,  and  the  plaintiff  lost  the  profits  he  would  otherwise 
have  made  thereby,  and  the  said  J.  H.  also  refused  to  take  the 
plaintifiF  into  his  employment  as  he  would  otherwise  have  done,  and 
the  plaintifiT  has  lost  the  benefit  of  such  employment  and  the  emolu- 
ments thereof,  and  has  been  much  injured  in  his  credit,  reputation 
and  business,  and  has  been  otherwise  damnified. 
*'  The  plaintifiF  claims  £2,000  damages." 


No.  6. 
Libd  on  a  Town  Clerk. 


1.  The  plaintifiF  has  been  for  thirty-three  years,  and  was  at  the 
time  of  the  writing  and  publication  of  the  libel  hereinafter  com- 
plained of,  town  clerk  of  the  parliamentary  and  municipal  borough  of 

in  the  county  of ,  and  has  for  many  years  practised  as 

a  solicitor  within  the  said  borough,  and  held  various  appointments 
therein. 

2.  The  defendant  is  a  member  of  the  town  council  of  the  said 
borough. 

8.  On  October  12th,  1895,  the  defendant  falsely  and  maliciously 
wrote  and  caused  to  be  printed  and  published  of  the  plaintifiF  in 
respect  of  his  said  oflice  of  town  derk  in  a  newspaper  called  the 

" Oazette,"  which  has  a  wide  circulation  in  the  said  borough, 

the  following  words  : — [here  set  ovi  the  libel  verbatim] ;  meaning 
thereby  that  the  plaintifiF  had  been  guilty  of  gross  misconduct  in  the 
difscharge  of  his  oflicial  duties,  and  had  acted  as  such  town  clerk  in  a 
manner  which  was  unjustifiable  and  discreditable  to  him,  and  had  not 
been  neutral;  impartial,  and  without  respect  of  person  or  party  in  the 
discharge  of  his  said  duties,  but  had  been  actuated  by  improper, 
partial,  and  corrupt  motives  therein,  and  had  lost  and  was  losing  the 
respect,  confidence,  and  support  of  his  fellow-townsmen. 

The  plaintifiF  claims  £1,000  damages. 


No.  7. 

Action  by  a  Solicitor — Injunction. 

'*  1.  The  plaintifiF  is  a  solicitor  and  the  senior  partner  in  the  firm  of 
W.,  O.  &  T.,  which  carries  on  an  extensive  practice  in  the  counties  of 

.     The  plaintifiF  holds  many  public    appointments;   he  is 

election  agent  for ,  &c. 
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"  2.  On  Jan.  9th,  1886,  the  defendant  falsely  and  malioiouslj  spoke 
and  published  of  the  plaintiff,  as  such  solicitor  and  election  i^ent  m 
aforesaid,  and  of  and  concerning  his  practice  and  profession  and  hii 
mode  of  conducting  the  said  recent  election,  and  caused  to  be  widely 
circulated  throughout  the  said  counties,  the  following  words  : — 

[Here  set  out  the  alleged  slander,  adding  any  innuendoes  wtdA 
may  he  necessary.] 

"  3.  Subsequently  the  defendant  falsely  and  maliciously,  and  with 
intent  still  further  to  wound  and  annoy  the  plaintiff,  and  to  injure 
him  in  his  said  profession,  caused  a  report  of  his  speech,  set  out  in 
paragraph  2  above,  to  be  reprinted  from  a  newspaper  called  'The 

Post,'  and  published  of  the  plaintiff  as  aforesaid,  and  with  the 

meaning  aforesaid,  in  the  shape  of  a  lea^et  or  sheet  for  distributicm. 
This  report  was  (omitting  for  the  sake  of  brevity  certain  wonb 
appearing  in  the  original  at  the  places  marked  with  asterisks)  sb 
follows : — 

"  *  Those  gentlemen  '  (meaning  the  plaintiff  amongst  others)  '  who 
had  worked  against  him'  (meaning  thereby  the  defendant),  'and 
unfairly  worked  against  him,  had  worked  not  bo  much  against  him 
as  against  their  own  cause.  *  *  *  It  was  his  fervent  hope  and  prwjfer, 
&c.     *  ♦  *' 

"  4.  The  defendant  has  caused  the  said  leaflet  io  be  very  widdy 
circulated  in  the  said  counties  on  the  21st  and  22nd  days  of  Januaiy, 
1886,  and  still  continues  to  circulate  and  distribute  the  same. 

"  Whereby  the  plaintiff  has  been  injured  in  his  credit  and  reputa- 
tion, and  in  his  said  practice  or  profession,  and  has  otherwise  been 
much  injured  and  damnified. 

"  And  the  plaintiff  claims : — 
«(1)  Damages  dE2,000. 

"(2)  An  injunction  to  restrain  the  defendant  and  his  agents 
from  further  circulating,  distributing,  or  otherwise  publishing, 
the  said  leaflet,  or  any  other  reprint  of  the  said  speech,  or  any 
further  or  other  libels  affecting  the  plaintiff  in  his  profession 
and  offices  or  otherwise." 


No.  8. 
Libel  on  Architects  in  the  way  of  thevr  Profession. 

BOTIERILL  AND  ANOTHER  V.  WhYTEHEAD,  41  L.  T.  588. 

"1.  The   plaintiffs  are   brothers  canying  on   in  partnership  at 
the  profession  and  business  of  architects. 
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"  2.  At  or  about  the  time  of  the  writing  and  publishing  of  the  libels 
hereinafter  complained  of,  the  plaintiffs  were,  as  the  defendant  well 
knew,  employed  by  a  committee  formed  for  the  restoration  of  a  church 
at  South  Skirlaugh,  near  Hull,  to  superintend  and  carry  out  the 
restoration  of  the  said  church,  and  were  appointed  by  the  said 
committee  as  architects  for  that  purpose. 

"  3.  On  the  8th  April,  1878,  after  the  appointment  of  the  plaintiffs 
as  such  architects  as  aforesaid,  the  defendant,  in  a  letter  written  and 
sent  to  Mr.  Bethel,  a  member  of  the  said  committee,  falsely  and 
maliciously  wrote  and  published  of  the  plaintiffs,  in  relation  to  their 
profession  and  business  of  architects,  and  the  carrying  on  and  con- 
ducting thereof  by  them,  the  following  words  : — 

" '  I  see  in  the  HuU  News  of  Saturday  that  the  restoration  of 
Skirlaugh  Church  has  fallen  -into  the  hands  of  an  architect  who  is  a 
Wesleyan,  and  can  show  no  experience  in  church  work.  Can  you 
not  do  something  to  avert  the  irreparable  loss  which  must  be  caused 
if  any  of  the  masonry  of  this  ancient  gem  of  art  be  ignorantly  tam- 
pered with  ?  Your  great  influence  would  surely  have  much  weight 
in  the  matter.' 

"  Meaning  thereby  that  the  plaintiffs  were  incompetent  to  superin- 
tend and  carry  out  the  restoration  of  the  said  church,  and  that,  if  the 
restoration  were  left  in  the  hands  of  the  plaintiffs,  the  old  masonry  of 
the  church  would  be  ignorantly  tampered  with  and  would  not  be 
treated  with  proper  spirijUand  feeling,  and  would  suffer  from  their 


mj^ai 
incompetence  and  want  QflKil). 


"4.  On  or  about  the  ^Pbi^pril,  1878,  and  after  the  appointment 
of  the  plaintiffs  as  such  architects  as  aforesaid,  the  defendant,  in  a 
letter  addressed  to  Mr.  Barnes,  the  incumbent  of  Skirlaugh  Church, 
falsely  and  maliciously  wrote  and  published  of  the  plaintiffs,  in  rela- 
tion to  their  profession  and  business  of  architects,  and  the  carrying  on 
and  conducting  thereof  by  them,  the  following  words  : — 

**  'I  am  annoyed  to  see  that  you  and  your  committee  have  engaged 
Messrs.  B.  as  architects  for  the  restoration  of  your  church.  Are  you 
aware  that  they  are  Wesleyans,  and  cannot  have  any  religious 
acquaintance  with  such  work  ? ' 

*'  Meaning  thereby  that  the  plaintiffs  were  incompetent  to  under- 
take and  superintend  the  restoration  of  the  said  church,  and  were 
unable  to  carry  it  out  with  adequate  spirit  and  feeling. 

"  5.  By  reason  of  the  premises  and  the  publication  of  the  said  libels 
the  plaintiffs  have  been  and  are  injured  in  their  said  profession  and 
business  and  have  suffered  in  their  credit  and  reputation  as  architects. 

"  The  plaintiffs  claim,  &c." 

o.i,.s.  u  u 


668  PRECEDENTS  OF  PLEADINGS,   ETC. 

No.  9. 
Words  Impviing  a  Crime. 

1.  On  May  4th,  1895,  the  defendant  falsely  and  maliciously  spoke 
and  published  of  the  plaintiff  the  following  words  :— '*  He  is  a  regular 
smasher ; "  meaning  thereby  that  the  plaintiff  had  uttered,  and  was 
in  the  habit  of  uttering,  counterfeit  coin,  with  the  knowledge  that 
such  coin  was  counterfeit,  and  had  been  guilty  of  an  indictable 
offence. 

2.  The  plaintiff  has  thereby  suffered  damage,  and  claims  £ . 


No.  10. 
Words  Imputing  a  Contagious  Disorder. — Special  Darrvage. 

**  1.  At  the  time  of  the  speaking  and  publishing  by  the  defendant 
of  the  woi*ds  hereinafter  set  out  the  plaintiff  was  a  tailor  carrying  cm 
business  at ,  and  was  a  married  man. 

'*2.  On  March  3i'd,  1883,  the  defendant  falsely  and  maliciously 
spoke  and  published  of  the  plaintiff  the  words  following  (that  is  to 
say) :  "  I "  (meaning  the  defendant)  '*  hear  L."  (meaning  the  plaintiff) 
^'  has,  &c." ;  thereby  meaning  that  the  plaintiff  was  suffering  from  a 
loathsome  contagious  disorder,  and  had  communicated  the  same  to 
his  wife,  and  was  unfit  by  reason  of  such  disorder  to  be  admitted  into 
society. 

"  3.  By  reason  of  the  premises  the  plaintiff  was  injured  in  his 
credit  and  reputation,*  and  brought  into  disgrace  aTnong  ku 
^neighbov/rs  a/nd  friends,  and  has  been  deprived  of,  and  ceased  to 
receive,  their  hospitality, 

"  4.  On  March  17th,  1883,  the  defendant  falsely  and  maliciously 
spoke  and  published  of  the  plaintiff,  in  relation  to  his  said  business, 
the  words  following  (that  is  to  say)  :  "  I "  (meaning  the  defendant), 
''  &c." ;  thereby  meaning  that  the  plaintiff  was  in  embarrassed 
pecuniary  circumstances,  and  unable  to  meet  his  liabilities. 

**  5.  By  reason  of  the  matters  in  the  preceding  paragraph  men- 
tioned the  plaintiff  was  injured  in  his  credit  and  reputation  as  a 
tailor,  and  in  his  business,*  and  many  persons  who  had  theretofore 

[«  The  plaintiff  was  ordered  to  give  particulais  of  the  names  of  the  "  neigh- 
l)oiir8  and  friends  '*  and  of  the  ''  many  persons  "  referred  to  in  paragraphs  3  and 
S  ;  but  was  unable  to  do  so  :  thereupon  the  words  in  italics  were  struck  oat  of 
Ills  Statement  of  Claim.] 
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dealt  with  the  plaintiff  in  hie  said  buei/nese,  ceased  to  deal  with 
hirni, 

•'  The  plaintiff  claims  £ damages." 


No.  11. 
Slander  of  a  Cflergyman, 

"  1.  The  plaintiff  is  and  at  all  times  hereinafter  mentioned  was  a 
^^lergyman  of  the  Church  of  England,  a  doctor  of  divinity  and  vicar 
of  the  parish  of . 

"2.  It  was  the  custom  and  the  duty  of  the  plaintiff  as  such  vicar 
AS  aforesaid  to  constantly  visit  the  parochial  school  in  his  said  parish 
and  to  superintend  the  management  thereof.  Miss  £.  B.  was  and  is 
the  mistress  of  the  said  school. 

"  3.  The  defendant  on  the  25th  day  of  April,  1880,  well  know- 
ing  the  premises  and  intending  to  injure  the  plaintiff  in  his  good 
name  and  credit  as  a  clergyman  of  the  Church  of  England,  and  to 
•cause  it  to  be  believed  that  the  plaintiff  had  misconducted  himself 
as  such  vicar  as  aforesaid,  falsely  and  maliciously  spoke  and  published 
-of  the  plaintiff  in  relation  to  his  profession  as  a  clergyman  of  the 
^Church  of  England,  and  to  his  office  as  such  vicar  as  aforesaid,  and 
to  the  plaintiff's  conduct  therein,  the  following  words : — "  Miss  E.  B. 

^meaning  thereby  the  said  schoolmistress),  &c "    Meaning 

thereby  that  the  plaintiff  had  been  guilty  of  undue  familiarity  with 
the  said  Miss  E.  B.,  and  had  habitually  been  guilty  of  conduct 
•unbecoming  a  clergyman  of  the  Church  of  England,  and  had  mis- 
^conducted  himself  in  his  office  as  such  vicar  as  aforesaid,  and  was 
unfit  to  continue  in  the  same,  or  to  hold  any  other  preferment. 

"  4.  The  plaintiff  has  thereby  been  greatly  injured  in  his  credit  and 
Teputation,  and  in  his  said  profession  as  a  clergyman  of  the  Church  of 
England  and  in  his  office  as  such  vicar  as  aforesaid,  and  brought  into 
jpublic  scandal,  ridicule  and  contempt. 

"  And  the  plaintiff  claims  £ damages.'' 


No.  12. 

Slander  of  a  Medical  Man. 

1.  The  plaintiff  is  a  M.  R  C.  S.  of  London  and  Edinburgh,  and 
xsanies  on  the  profession  of  a  surgeon  and  general  medical  practitioner 

in  the  city  of  and  its  neighbourhood.        ' 

U  u  2 
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2.  On  January  9tb,  1895,  the  plaintiff  was  called  in  by  the 
defendant  to  attend  his  infant  daughter,  who  was  then  lying 
dangerously  ill.  On  January  14th  the  said  daughter  died,  through  no 
negligence  or  default  of  the  plaintiff. 

3.  Thereupon  the  defendant  falsely  and  maliciously  spoke  and 
published  of  the  plaintiff  in  relation  to  his  said  profession  and  his 
conduct  therein,  the  following  words: — "Mr.  E  (meaning  the 
plaintiff)  killed  my  child." 

4.  The  said  words  mean  that  the  plaintiff  had  been  guilty  of 
feloniously  killing  the  defendant's  daughter  by  treating  her  im- 
properly and  with  gross  ignorance,  and  with  gross  and  culpable  want 
of  caution  and  skill,  and  thus  causing  or  accelerating  her  death. 

5.  In  the  alternative,  the  plaintiff  says  that  the  said  words  mean 
that  the  plaintiff  had  been  guilty  of  misconduct  and  negligence  in 
his  said  profession,  and  had  acted  in  his  said  profession  negligently, 
injudiciously,  indiscreetly  and  improperly,  and  had  not  done  his  duty 
by  his  patient,  and  was  unfit  to  be  employed  as  a  medical  man. 

6.  In  consequence  of  the  defendant's  words  the  plaintiff  has  been 
and  is  greatly  prejudiced  and  injured  in  his  credit  and  reputation, 
and  in  his  said  profession  of  surgeon  and  general  medical  practi- 
tioner. 

The  plaintiff  claims,  &c. 

(See  EdsaU  v.  RiiaaeU,  4  M.  &  Gr.  1090 ;  12  L.  J.  C.  P.  4.) 


No.  13. 
Slander  of  a  Solicitor — Injv/nction, 

1.  The  plaintiff  is  a  solicitor  carrying  on  business  at .     He 

had  before  the  utterance  of  the  slander  hereinafter  mentioned  been 
retained  and  employed  by  the  defendant  to  act  for  him  as  his  solicitor 
in  an  action  which  the  defendant  lost. 

2.  On  April  1st,  1894,  the  defendant  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  plaintiff  in  relation  to  his 
profession  as  a  solicitor  the  following  words: —  •  •  .  ;  meaning 
thereby  that  the  plaintiff  had  been  guilty  of  dishonourable  and 
unprofessional  conduct  in  his  practice  as  a  solicitor,  and  that  the 
said  action  had  been  lost  through  the  culpable  negligence  or 
fraudulent  malpractice  of  the  plaintiff,  and  that  the  plaintiff  had 
cheated  and  defrauded  his  client,  the  defendant,  and  would  similarly 
cheat  and  defraud  other  clients. 
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3.  Whereby  the  plaintiff  has  been  greatly  injured  in  his  credit  and 
reputation,  and  in  his  profession  as  a  solicitor. 
And  the  plaintiff  claims  : — 
(1.)  £500  damages. 

(2.)  An  injunction  to  restrain  the  defendant  from  repeating 
the  said  slander,  and  from  publishing  any  other  slander 
injuriously  affecting  the  plaintiff  in  his  profession  as  a 
solicitor  or  otherwise 


No.  14. 

Slander  of  a  Trader  in  the  way  of  his  Trade^  Special  Damage. 

1.  The  plaintiff  is  and  at  the  times  hereinafter  mentioned  was  a 
laker,  carrying  on  business  at ,  in  the  county  of . 


2.  On  or  about  March  19th,  1895,  the  defendant  falsely  and 
maliciously  spoke  and  published  of  the  plaintiff  in  the  way  of  his 
trade  as  a  baker^  the  following  words : — [Here  set  out  the  slander 
verbatim] ;  meaning  thereby  that  the  plaintiff  cheated  or  was  guilty 
of  fraudulent,  corrupt  and  dishonest  practices  in  his  said  trade. 

3.  In  consequence  of  the  said  words  the  plaintiff  was  injured  in 
his  credit  and  reputation  as  a  baker  and  in  his  said  business,  and 
X.,  Y.  and  Z.,  who  had  heretofore  dealt  with  the  plaintiff  in  his  said 
trade,  ceased  to  deal  with  him. 

The  plsdntiff  claims  £ • 


No.  15. 

Another  Form,  embodyiTig  Pa/rticulars  i/n  obedience  to 

Order  XIX.  r,  6. 

1.  The  plaintiff  is  a  grocer  carrying  on  business  at  Coventry,  and 
has  suffered  damage  by  the  defendant  falsely  and  maliciously  speaking 
and  publishing  of  him  in  relation  to  his  said  business  the  following 
words : — 

(a)  "The  big  grocer  has  failed.'*    These  words  were  spoken  by 

the  defendant  to  Mrs.  E.  B.  of  C Street,  Leamington, 

.  on  or  about  May  30th,  1895.  Mrs.  B.  asked,  "  Whom  do 
you  mean  by  *  the  big  grocer  ? ' "  The  defendaat  replied, 
"  I  mean  Mr.  L.  of  Coventry  (the  plaintiff) :  a  commercial 
traveller  told  me  in  my  office  that  he  had  failed." 
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(b)  "  Mr.  L.  is  in  Queer  Street,  and  everybody  knows  it/'    These 
words  were   spoken  by  the  defendant  to   Mr.   C.  B.  d 
Coventry,  accountant,  on  June  7th,  1895;  and  to  several 
commercial  travellers,  and  especially  to  Mr.  John  Brown, 
who  travels  for  the  wholesale  house  of  Candy  &  Co. 
2.  The  said  words  meant  that  the  plaintiff  was  insolvent,  and  was 
unable  to  meet  his  liabilities,  and  had  filed  a  petition  in  the  Bank- 
ruptcy Court  for  liquidation  of  his  affairs  by  arrangement  or  compo- 
feition  with  his  creditors. 

Particula/ra  of  Special  Damage. 

(a)  In  consequence  of  the  defendant's  above-mentioned  statement 
to  Mr.  John  Brown,  Messrs.  Candy  &  Co.,  who  had  previously  supplied 
the  plaintiff  with  goods  on  credit,  refused  to  sell  any  more  goods  to 
the  plaintiff  on  credit,  as  they  otherwise  would  have  done. 

(6)  Since  the  said  slanders  were  uttered,  and  in  consequence  thereof, 
there  has  been  a  general  decline  in  the  plaintiffs  business  and  a  con- 
siderable loss  of  profit  to  him. 

The  plaintiff  claims  £ damages. 


No.  16. 
Words  vmputing  Insolvency, — Special  Damage. 

"  1.  The  plaintiff  is  a  private  gentleman  owning  lands  in  Shropshire. 
The  defendant  is  a  solicitor  carrying  on  business  at  Shrewsbury. 

"  2.  Between  the  13th  of  November,  1886,  and  the  31st  of  Januaiy, 
1887,  the  defendant  has  repeatedly  spoken  and  published  of  the 
plaintiff  falsely  and  maliciously,  and  with  the  deliberate  intention 
of  injuring  and  annoying  the  plaintiff,  and  causing  his  creditors  to 
press  for  immediate  payment  of  their  debts,  the  following  words :— - 
''  Mr.  X.  (meaning  the  plaintiff)  is  insolvent.  He  owes  money  right 
and  left.  He  cannot  face  his  creditors.  He  is  leaving  the  county 
deeply  in  debt.  Does  he  owe  you  any  money  ?  You  must  look 
sharp  after  it.  He  cannot  pay.  You  had  better  let  me  issue  a  writ 
against  him  for  the  amount." 

"The  plaintiff  has  thereby  been  greatly  injured  in  his  credit 
and  reputation,  and  has  also  suffered  special  damage,  whereof  the 
following  are  the  particulai-s  : — 

"(a)  In  consequence  of  what  the  defendant  said  to  him,  one 
George  Morris  pressed  the  plaintiff  for  payment  of  the  sum  of  £40 
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before  the  agreed  period  of  credit  bad  expired,  and  has  issued  a 
writ  against  the  plaintiff  for  that  amount,  which  he  would  not  other- 
wise have  done. 

*'  (b)  In  consequence  of  what  the  defendant  said  to  them,  the 
directors  of  the  Shropshire  Banking  Company  applied  to  the  plaintiff 
for  the  sum  of  £250  for  which  he  was  a  surety  to  them  for  one  A.  B., 
and  required  the  immediate  payment  thereof,  which  they  would  not 
otherwise  have  done. 

**  (c)  Mr&  Ann  Graham  was  induced  by  what  the  defendant  said 
to  call  in  the  sum  of  £350  secured  to  her  by  an  indenture  of  mort- 
gage dated  the  18th  day  of  July,  1884,  and  made  between  her  and 
the  plaintiff,  and  to  threaten  in  default  of  payment  to  exercise  the 
power  of  sale  contained  in  the  said  indenture,  which  she  otherwise 
would  not  have  done. 

"  And  the  plaintiff  claims  £500  damages." 


No.  17. 
Words  not  Actionable  without  Proof  of  Special  Damage. 

Chamberlain  u  Boyd. 

"  1.  In  the  month  of  May  last  the  plaintiff  and  his  brother,  Mr. 
W.  C,  were  candidates  for  membership  of  the  Reform  Club.  The 
defendant  was  a  member  of  the  said  club. 

*'  2.  Upon  a  ballot  of  the  members  of  the  said  club  the  plaintiff 
and  his  brother  were  not  elected  to  membership. 

"  3.  Subsequently  to  the  said  ballot  a  meeting  of  the  members  of 
the  said  club  was  called  to  consider  a  proposed  alteration  of  the  rules 
regulating  the  election  of  members,  and  the  defendant  took  an  active 
and  personal  interest  in  the  matter. 

^  4.  With  a  view  to  retain  the  regulations  as  they  then  existed,  and 
to  secure  the  exclusion  of  the  plaintiff  from  membership  of  the  said 
club,  the  defendant  falsely  and  maliciously  spoke  and  published  of 
the  plaintiff,  together  with  his  said  brother,  the  following  words  : — 
[words  not  actionable  per  se] ;  meaning  thereby  that  the  plaintiff 
had  been  guilty  of  conduct  which  unfitted  him  for  membership  of 
the  Reform  or  any  similar  club. 

**  5.  By  reason  of  the  said  defamatory  publication  the  defendant 
induced,  or  contributed  to  inducing,  a  majority  of  the  members  of 
the  said  club  to  retain  the  regulations  under  which  the  plaintiff  had 
been  rejected,  and  thereby  prevented  the  plaintiff  from  again  seeking 
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to  be  elected  to  the  said  club.  The  plaintiff  thus  lost  the  advantage 
which  he  would  have  derived  from  again  becoming  a  candidate  with 
the  chance  of  being  elected,  and  the  plaintiff  suffered  in  his  reputa- 
tion and  credit* 

"  The  plaintiff  claims  £5,000  damages." 

*  The  special  damage  here  alleged  was  held  too  remote  in  the  Court  of  Appeal, 
11  Q.  B.  D.  407  ;  62  L.  J.  Q.  B.  277  ;  31  W.  R.  672  ;  48  L.  T.  328;  47  J.  P.  371 


No.  18. 
Action  by  Husband  and  Wife  for  Slander  of  the  Wife. 

'*  1.  The  plaintiff  George  is  a  licensed  victualler,  and  keeps  the 

'  White  Horse  Inn '  at ;  the  plaintiff  Elizabeth  is  his  wife, 

and  assists  him  in  the  business  of  the  said  inn. 

''  2.  On  January  15th,  1885,  the  plaintiff  Elizabeth  was,  in  the 
absence  of  her  husband,  managing  and  superintending  the  said  busi- 
ness at  the  said  inn,  when  the  defendant  came  into  the  said  inn  and 
asked  her  to  serve  him  with  drink,  which  she  refused  to  do  on  the 
ground  that  he  had  already  had  enough. 

''  3.  Thereupon  the  defendant  falsely  and  maliciously  spoke  and 
published  of  the  plaintiff  Elizabeth,  and  in  relation  to  her  as  managing 
and  superintending  the  said  business  as  aforesaid,  and  in  the  hearing 
of  several  customers  of  the  said  inn,  the  following  words  : — [set  them 
out  verbatim] ;  meaning  thereby  that  the  plaintiff  Elizabeth  was  an 
immoral  character,  and  was  living  in  adultery,  and  was  unfit  to  have 
the  management  and  superintendence  of  the  said  business. 

''  4.  By  reason  of  the  premises  the  plaintiff  George  was  injured  in 
his  said  business,  and  the  plaintiff  Elizabeth  was  injured  in  her 
character  and  reputation. 

[Particrdars  of  special  damage  suffered  by  the  plaintiff  George.] 

*'  Each  of  the  plaintiffs  claims  £50  damages." 


No.  19. 
Slander  of  Title  to  Goods. 


1.  The  plaintiff,  at  all  the  times  hereinafter  mentioned,  was  a 

stone-mason  and  contractor  carrying  on  business  at   ,  in  the 

county  of . 
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2.  On  January  10th,  1895,  the  plaintiff  in  the  ordinary  course  of 
his  business  advertised  certain  goods  of  his  to  be  sold  by  auction  on 
Friday  and  Saturday,  January  25th  and  26th,  1895. 

3.  Thereupon  the  defendant  on  January  21st,  1895,  falsely  and 
maliciously  caused  to  be  printed  and  published  of  the  plaintiff  and  in 
relation  to  the  said  intended  sale  the  following  "  Notice  " : — [Here  set 
out  the  words  verbatirri], 

4.  The  defendant  thereby  meant  and  intended  it  to  be  believed,  and 
vfOB  in  fact  understood  to  mean,  that  the  goods  named  in  the  plaintiff's 
advertisement  were  the  property  of  the  defendant  and  not  of  the 
plaintiff,  and  that  no  person  could  safely  purchase  any  goods  to  be 
exposed  for  sale  at  the  said  advertised  sale. 

5.  By  means  of  such  publication  X.,  Y.  and  Z.,  all  of ,  in  the 

said  county,  who  were  desirous  of  purchasing  the  said  goods  or  some 
of  them,  and  who  would  otherwise  have  attended  at  the  said  sale, 
and  would  have  bidden  for  and  purchased  the  said  goods  or  the 
greater  part  of  them,  were  prevented  from  attending  at  the  time  and 
place  appointed  for  the  sale,  and  were  deterred  from  bidding  at  such 
sale,  and  declined  to  purchase  the  said  goods  or  any  pari  thereof ; 
and  the  plaintiff  was  then  prevented  from  putting  up  the  said  goods 
for  sale,  and  was  unable  to  procure  a  fair  and  reasonable  price  for  the 
same,  and  the  said  intended  sale  failed  altogether ;  and  the  expenses 
incurred  by  the  plaintiff  in  advertising  and  otherwise  preparing  for 
the  said  intended  sale  were  thrown  away;  and  the  plaintiff  lost  the 
profits  which  he  would  have  made  by  the  sale  of  his  said  goods,  and 
was  injured  in  his  credit  and  reputation. 

And  the  plaintiff  claims,  &c. 

[See  Ca/rr  v.  Duckett,  6  R  &  N.  783  ;  29  L.  J.  Ex.  468.] 


No.  20. 
Libel  in  the  Natv/re  of  Sland&r  of  TiUe. 

1.  The  plaintiffs  are  vocalists,  and  at  the  times  hereinafter  men- 
tioned were  engaged  to  sing  at  the  "  Sun  Music  Hall,"  Knightsbridge, 
for  reward. 

2.  On  January  15th,  1876,  the  defendant  falsely  and  maliciously 
wrote  and  published  of  the  plaintiffs,  and  of  them  as  such  vocalists, 
the  following  words : — [Here  set  out  the  words] :  meaning  thereby 
that  the  plaintiffs  had  no  right  to  sing  certain  songs  which  they 
advertised  themselves  as  about  to  sing  at  the  said  music  hall. 
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3.  In  consequence  of  the  publication  of  the  said  words,  the  pro- 
prietor of  the  said  music  hall  dismissed  the  plaintiffs  from  his 
service,  and  terminated  their  said  engagement,  and  refused  to  allow 
them  any  longer  to  sing  at  his  said  music  halL 

And  the  plaintiffs  claim  £100  damages. 

[See  Hart  and  another  v.  Wall,  2  C.  P.  D.  146 ;  46  L,  J,  C.  R 
227.] 

No.  21. 
The  Same, 

1.  The  plaintiff  was  the  first  inventor  of  [Here  describe  the 
invention],  and  obtained  letters  patent  for  the  same  on . 

2.  On  July  3rd,  1895,  the  defendants  falsely  and  maliciously 
printed  and  published  of  and  concerning  the  plaintiff  the  following 
words : — [Here  set  out  the  words], 

3.  The  said  words  meant  that  the  plaintiff  had  fraudulently  pre- 
tended that  he  was  the  inventor  of  the  said  invention ;  whereas  he 
had  in  fact  pirated  or  utolen  the  same  from  one  A.  B.,  and  that  the 
plaintiff  had  proposed  fraudulently  to  sell  to  a  company  for  a  con- 
siderable sum  of  money  the  said  letters  patent  for  the  invention  so 
pirated  or  stolen. 

4.  By  reason  of  the  publication  of  the  said  libel  the  plaintiff  was 
unable  to  sell  the  said  letters  patent  to  the  said  company.  Grave 
doubts  were  cast  upon  the  validity  of  the  said  letters  patent,  and  the 
plaintiff  was  ultimately  compelled  to  dispose  of  the  same  at  a  consider- 
able under-value. 

The  plaintiff  claims  £1,000  damages. 


No.  22. 
Libel  on  Goods  manufa^ured  and  sold  by  Another, 

1.  The  plaintiffs  carry  on  business  as  manufacturers  and  sellers  of 
artificial  manures  at  Plymouth. 

2.  In  the  month  of  February,  1873,  the  defendants,  contriving 
and  intending  to  injure  the  plaintiffs  in  their  said  business,  falsely 
and  maliciously  printed  and  published  and  caused  to  be  printed  and 
published  of  them  as  such  manufacturers  and  sellers  of  artificial 
manures,  and  of  them  in  the  way  of  their  said  business,  the  foUowiDg 
words  : — {For  the  words  of  the  libel,  see  tlie  report  of  the  (xise]. 
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3.  The  said  words  meant  that  the  said  artificial  manures  so 
naniifactured  and  sold  by  the  plaintiffs  were  of  an  inferior  quality 
;o  the  said  other  artificial  manures,  and  especially  were  of  an 
nferior  quality  to  the  artificial  manures  of  the  defendants. 

4.  The  said  artificial  manures  so  manufactured  and  sold  by  the 
plaintiffs  were  not  in  fact  of  an  inferior  quality,  and  especially  were 
[lot  inferior  in  quality  to  the  said  artificial  manures  of  the  defen- 
iants. 

5.  In  consequence  of  such  publication  certain  persons,  and  parti- 
cularly George  Snell  and  A.  Rowe,  who  had  previously  been  used  to 
buy  the  said  artificial  manures  of  the  plaintiffs,  ceased  to  do  so,  and 
certain  other  persons,  and  particularly  Geo.  May  and  Samuel  Harvey, 
who  would  have  bought  the  said  artificial  manures  of  the  plaintiffs, 
were  induced  to  refrain  from  buying  the  same ;  whereby  the  plain- 
tiffs have  been  prejudiced  and  injured  in  their  said  trade  and 
business,  and  the  reputation  of  their  said  artificial  manures  has  been 
injured,  and  the  sale  thereof  has  been  much  diminished,  and  the 
plaintiffs  have  been  greatly  injured  in  their  credit  and  reputation, 
and  have  been  and  are  thereby  prevented  from  acquiring  the  profits 
which  they  might  and  otherwise  would  have  acquired. 

And  the  plaintiffs  claim  £2,000. 
Place  of  trial :  Devon. 

[See  Western  CouTiiies  Manv/re  Co,  v.  Lawes  Chefmical  Manv/re 
Co.,  L.  R.  9  Ex.  218;  43  L.  J.  Ex.  171 ;  23  W.  R  5.] 


No.  23. 

Trade  Libel. 

1.  The  plaintiffs  are  manufacturers  of  and  dealers  in  locks,  safes, 
and  other  thief  and  fire-resisting  receptacles.     They  carry  on  an 

extensive  business  as  such  manufacturers  and  dealers  at  the 

Works, . 

2.  For  the  purposes  of  their  said   business  the  plaintiffs  have 
acquired,  and  now  possess  the  sole  right  of  using,  and  do  habitually 

use,  the  material  known  as .    This  metal  cannot  be  pierced 

by  any  drill  worked  by  hand-power.  And  in  consequence  of  the 
plaintiffs  using  this  drill-proof  metal  their  safes,  &c.,  have  obtained 
a  high  reputation,  and  are  widely  known  to  be  absolutely  secure 
against  any  hand-power. 

3.  The  defendants  are  rival  safe  manufacturers,  and  were  well 
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aware  that  the  plaintifFs  were  using  the  said  metal  in  the  manii- 
facture  of  their  safes,  &c.,  and  were  thereby  acquiring  an  extensiTe 
business.  Thereupon  the  defendants,  and  each  of  them,  oontriving 
and  intending  to  injure  the  plaintiffs  in  their  said  business,  and  to 
obtain  for  the  defendant  company  orders  for  safes,  &c.,  which  wodd 
otherwise  have  been  given  to  the  plaintiffs,  falsely  and  malicioasij 
spoke  and  published,  and  caused  to  be  spoken  and  published  of  tbc 
plaintiffs,  and  of  them  in  the  way  of  their  said  business,  and  ii 
relation  to  their  said  safes,  &a,  and  the  said  metal  used  by  the 
plaintiffs  in  the  manufacture  thereof,  the  following  words : — 
(a)  [Set  out  the  several  slanders]. 

(b) 
(c) 
(d) 
(e) 

4.  In  November,  1894,  the  defendant  company  and  the  defendants 

L.  and  M.,  and  each  of  them,  contriving  and  intending  to  injure  tbe 
plaintiffs  in  their  said  business,  and  to  obtain  for  the  defendant 
company  orders  for  safes,  &c.,  which  otherwise  would  have  been 
given  to  the  plaintiffs,  falsely  and  maliciously  wrote  and  published, 
and  caused  to  be  written  and  published  of  the  plaintiffs,  and  of 
them  in  the  way  of  their  said  business,  and  in  relation  to  their  said 
safes,  &a,  and  the  metal  used  in  the  manufacture  thereof,  the  follow- 
ing words : — 
(f)  [Here  set  otut  the  libels], 

(g) 

5.  Each  of  the  defendants  meant,  and  was  understood  to  mean,  by 
the  words  set  out  above,  that  the  said  metal  used  by  the  plaintiff  in 
the  manufacture  of  their  said  safes,  &a,  could  be  drilled  through  bj 
hand-power,  and  that  the  plaintiffs'  said  safes,  &c.,  are  not  drill-proo( 
but  are  of  an  inferior  quality,  and  especially  are  inferior  to  the 
defendants'  safes,  &c,  and  useless  for  the  purposes  for  which  they 
are  manufactured  and  purchased. 

6.  The  defendants  have  with  the  like  intent  and  meaning  hisdj 
and  maliciously  repeated  the  slanders  and  libels  set  out  above,  and 
still  continue  to  repeat  the  same,  and  threaten,  and  intend  to  persisti 
and  will  persist  in  the  repetition  thereof,  unless  restrained  by  an 
injunction. 

7.  The  plaintiffs  have  been  and  will  be  thereby  prejudiced  in  their 
said  business,  and  the  reputation  of  the  safes,  &c.,  manufactured  by 
them  has  been  impaired,  and  the  plaintiffs  have  been  greatly  injured 
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11  -their  trade,  credit,  and  reputation,  and  have  been  and  are  thereby 
prevented  from  acquiring  the  profits  which  they  otherwise  would 
lave  acquired.  And  many  persons,  and  particularly  Mr.  A.,  the 
Greneral  Manager  of  the  B.  C.  Banking  Company,  and  Mr.  D.,  the 

&f  anager  of  the  E.  and  F.  Bank,  and  Mr.  G.,  of ,  who  would 

have  bought  the  safes,  &c.,  of  the  plaintiflfs,  were  induced  to  refrain 
from  buying  the  same,  and  refused  to  allow  the  plaintiffs  to  tender  or 
send  in  estimates  for  the  supply  thereof.  , 

And  the  plaintiffs  claim : — 

1.  Damages. 

2.  An  injunction  to  restrain  each  of  the  defendants,  their  agents 
and  servants,  from  further  writing,  circulating,  distributing,  or  other- 
wise publishing  the  said  libels,  or  any  other  libels,  and  from  repeating 
the  said  slanders,  or  any  other  slanders,  affecting  the  plaintiffs  in 
their  said  business  or  otherwise. 


No.  24. 
Conspiracy  to  Libel  and  Slander  the  Plaintiff,        \ 

1.  The  plaintiff  is  a  married  man,  who  resides  and  carries  on  business 
as  a  joiner  at ,  near ,  in  the  county  of .  The  de- 
fendant C.  D.  is  a  butcher  at aforesaid.    The  defendant  E.  D. 

is  the  wife,  and  the  defendant  F.  D.  is  the  daughter,  of  the  defendant 
CD. 

2.  In  the  month  of  February,  1895,  the  defendants  C.  and  E  D. 
discovered  that  their  daughter  F.  was  with  child. 

3.  Thereupon  the  defendants  wrongfully  conspired  together  to 
falsely  and  maliciously  assert  and  declare  and  to  cause  it  to  be  believed 
that  the  plaintiff  was  the  father  of  such  child,  with  intent  to  extort 
money  from  him.  And  in  pursuance  of  the  said  conspii'acy  the  de- 
fendants severally  spoke,  wrote,  and  published,  and  widely  circulated 
the  several  slanders  and  the  libel,  hereinafter  mentioned,  and  many 
other  libels  and  slanders,  the  details  of  which  are  at  present  to  the 
plaintiff  unknown. 

4.  On  February  27th,  1895,  the  defendant  C.  D.  falsely  and  mali- 
ciously spoke  and  published  of  the  plaintiff  the  following  words,  &c. 

5.  On  March  3rd,  1895,  the  defendant  E.  D.  falsely  and  maliciously 
spoke  and  published  of  the  plaintiff  the  following  words,  &c. 

6.  On  March  2l8t,  1895,  the  defendant  F.  D.  falsely  and  maliciously 
wrote  and  published  of  the  plaintiff  the  following  words,  &c. 
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7.  By  the  said  libel,  and  by  each  of  the  said  slanders,  the  defen- 
dants respectively  meant  and  were  understood  to  mean  that  the 
plaintiff  had  committed  a  criminal  assault  upon  the  defendant  F.  D^ 
and  had  seduced  her  and  had  carnal  intercourse  with  her,  and  wu 
the  father  of  the  child  with  which  she  is  pregnant 

8.  The  plaintiflF  has  thereby  been  much  injured  in  his  reputation, 
credit,  and  good  name,  and  has  been  brought  into  public  hatred  and 
contempt. 

And  the  plaintiflf  claims  £ damages  from  each   of  tiie 

•defendants. 


No.  25. 
Sv/m/monafor  Pa/rticvZara. 

Let  all  parties  concerned  attend  the  Master  in  Chambers,  Central 
Office,  Royal  Courts  of  Justice,  Strand,  London,  on  Thursday,  the  21st 
day  of  March,  1895,  at  1.30  o'clock  in  the  afternoon,  on  the  hearing 
of  an  application  on  the  part  of  the  defendant  for  an  order  that  the 
plaintiff  do  deliver  to  the  defendant,  within  seven  days,  an  account  in 
writing  of  the  particulars,  showing  when,  where,  and  to  whom  Ae 
alleged  libel  and  slandei-s  were  published  respectively,  and  also  parti- 
culars of  the  special  damage  alleged  in  paragraph  5  of  the  Statement 
of  Claim ;  and  that  all  proceedings  in  this  action  be  stayed  until 
such  particulars  be  delivered  ;  and  that  the  defendant  have  ten  days 
further  time  to  deliver  his  Defence  after  the  delivery  of  the  said 
particulars. 

Dated  the day  of ,  1895. 

This  summons  was  taken   out  by  Messrs.   S.  &  P.,  of  , 

solicitors  for  the  defendant. 

To  the  plaintiff,  and  Messrs.  R.  &  F.,  his  solicitors. 


No.  26. 
ParticvZdra, 

Delivered    pursuant    to    the    order    of   Master    ,    dated 

March  21st,  1895. 

The  following  are  the  best  particulars  the  plaintiff  can  give  of  the 
times  when,  the  places  where,  and  the  persons  to  whom,  the  allied 
libel  and  slanders  were  published,  and  of  the  special  damage  sus- 
tained by  him : — 
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1.  The  said  libel  was  written  by  the  defendant,  and  published  by 

him  to  A.  B.  of ,  at ,  on  or  about  December  29th,  1894, 

and  to  C.  D.  of ,  at ,  on  or  about  January  2nd,  1895. 

The  plaintitf  is  unable  at  present  to  name  anyone  else  to  whom 
the  said  libel  was  published,  but  believes  that  the  defendant  kept  a 
copy  of  the  said  libel  and  showed  it  to  several  other  persons,  and  will 
deliver  further  particulars  of  their  names  as  soon  as  they  are 
ascertained. 

2.  The  said  slanders  were  uttered  in  the  month  of  December,  1894, 
in  the  presence  of  G.  R,  of  20  High  Street,  in  the  said  city,  and  his 
manager,  W.  K.,  at  20  High  Street,  aforesaid. 

3.  The  following  persons  who  used  formerly  to  deal  with  the 
plaintiff  ceased  to  do  so  in  consequence  of  the  defendant's  conduct : — 

M.  N.  of , 

0.  P.  of ,  &c. 

The  profits  of  the  plaintiflfs  business  have  fallen  £350  j^^r  annum. 

Dated  this  29th  day  of  March,  1895. 

R.  &  F.^  solicitors  for  the  plaintiff. 
To  the  defendant,  and  Messrs.  S.  &  P.,  his  solicitoi-s. 


Defences. 

No.  27. 
Defence  in  an  Action  of  Libel. 

1.  The  defendants  never  wrote  or  published  any  of  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim.* 

2.  The  said  words  do  not  mean  what  is  alleged  in  the  said  para- 
^aph.  They  are  incapable  of  the  said  alleged  meaning  or  any  other 
defamatory  meaning. 

3.  The  said  words  without  the  said  alleged  meaning  are  no  libel. 

4.  The   said  words  are  part  of  a  fair  and  accurate  report  of  a 

judicial  proceeding,  viz.^  an  action  tried  before  Mr.  Justice on 

March  14th,  1893,  in  which  A.  B.  was  plaintiff  and  C.  D.  defendant, 
and  were  published  by  the  defendants  bond  fide  for  the  information 
of  the  public,  and  in  the  usual  course  of  their  business  as  public 
journalists,  and  without  any  malice  towards  the  plaintiff. 

*  The  words  "falsely  and  maliciously"  must  not  be  traversed,  unless  pleas 
of  justification  and  privilege  follow ;  and  even  then  such  a  traverse  is  super- 
fluous.   {Belt  V.  Lawes^  51  L.  J.  Q-  B.  359.) 
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No.  28. 

Defence  in  an  Action  op  Slander. 
Objection  in  point  of  Loav. 

1.  The  plaintiff  did  not  at  the  date  of  the  alleged  publication  canj 
on  the  said  trade  of  a ,  as  alleged  in  paragraph  1  of  the  State- 
ment of  Claim. 

2.  The  defendant  never  spoke  or  published  any  of  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim.* 

3.  The  defendant  never  spoke  or  published  the  said  words  of  tbe 
plaintiff  either  in  relation  to  his  said  trade,  &c.  [Follow  the  &oad 
words  of  ike  Statement  of  Claim],  or  at  all.  The  said  words  were 
not  so  understood  by  those  who  heard  them  uttered. 

4.  The  said  words  do  not  mean  what  is  alleged  in  the  said  para- 
graph. They  are  incapable  of  the  said  meaning  or  of  any  other 
defamatory  or  actionable  meaning. 

5.  The  defendant  will  object  that  the  said  words  are  not  action- 
able without  proof  of  special  damage,  and  that  none  is  allured  [or, 
that  the  special  damage  alleged  is  too  remote^  and  is  not  sufficient  in 
law  to  sustain  the  action]  [or,f  ]. 

*  The  words  "falsely  and  maliciously"  must  not  be  traversed,  unless  pleis 
of  justification  and  privilege  follow ;  and  even  then  such  a  traverse  is  super- 
fluous.    {Belt  V.  Latoes,  61  L.  J.  Q.  £.  359.) 

t  See  Precedent  No.  2  in  Section  III.  of  Appendix  E.  of  the  Rules  of  the 
Supreme  Court 


No.  29. 

No  Libel. 
Bond  fide  Comment  on  matters  of  Public  Interest 

1.  The  defendant  is  the  proprietor  of  a  weekly  newspaper  called 

The Gazette,  in  which  the  words  set  out  in  paragraph  2  of 

the  Statement  of  Claim  appeared. 

2.  The  said  words  do  not  mean  what  is  alleged  in  that  paragraph. 
They  are  incapable  of  any  of  such  meanings,  or  of  any  defamatoiy 
meaning. 

3.  In  so  far  as  the  said  words  consist  of  allegations  of  fact,  they  are 
true  in  substance  and  in  fact ;  in  so  far  as  they  consist  of  expressions 
of  opinion  they  are  fair  comments  made  in  good  faith  and  without 
malice  upon  the  said  facts,  which  are  matters  of  public  interest* 

*  This  form  of  pleading  was  approved  by  the  Divisional  Court  in  Lord  Penrkfn 
V.  The  Licennd  Victtuillers^  Mirror,  7  Times  L.  R.  1  (Mathew  and  Grantham,  JJ.) 
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No.  30. 

The  Same, 

1.  The  defendant  is,  and  at  the  time  of  the  alleged  grievances  wsis, 
the  proprietor  of  the  Times  newspaper. 

2.  On  the  evening  of  the  12th  of  February,  1867,  the  plaintiff  had 
presented  to  the  House  of  Lords  a  petition,  making  a  serious  charge 
against  one  of  Her  Majesty's  judges  ;  a  debate  ensued  on  the  presen- 
tation of  the  said  petition,  and  the  said  charge  was  utterly  refuted. 

3.  The  words  set  out  in  paragraph  3  of  the  Statement  of  Claim 
are  a  portion  of  the  Parliamentary  Report,  published  in  the  Times 
for  the  13th  of  February,  1867.  They  are  a  fair  and  accurate  report 
of  the  proceedings  in  the  House  of  Lords  on  the  preceding  evening, 
and  were  published  by  the  defendant  bond  fide,  and  without  any 
malice  towards  the  plaintiff. 

4.  The  said  petition,  the  charge  it  contained,  and  the  said  debate 
were  all  matters  of  general  public  interest  and  concern. 

5.  The  words  set  out  in  paragraph  5  of  the  Statement  of  Claim  are 
a  portion  of  a  leading  article  which  appeared  in  the  Times  for  the 
13th  of  February,  1867.  The  said  article  was  a  fair  and  impartial 
comment  on  the  matters  above  referred  to,  and  was  published  by  the 
defendant  bond  fide  for  the  benefit  of  the -public  and  without  any 
malice  towards  the  plaintiff. 

(See  Wason  v.  Walter,  L.  R  4  Q.  B.  73 ;  8  B.  &  S.  671 ;  38  L.  J. 
Q.  B.  34;  17  W.  R.  169 ;  19  L.  T.  409.) 


No.  81. 

Leading  Article  in  a  Newspa/per, 

1.  The  defendants  admit  that  on  May  3rd,  1895,  they  printed  and 
published  the  words  set  out  in  the  Statement  of  Claim.  Such  words 
formed  part  of  a  leading  article  which  appeared  in  the  defendants* 
newspaper  The  Daily  Post  for  that  day.  The  defendants  refer  to  the 
whole  of  such  leading  article,  which  was  as  follows : — [Here  set  out 
the  whole  a/rtide  verbatim.] 

2.  The  said  words  do  not  mean  what  the  plaintiff  in  his  Statement 
of  Claim  alleges  them  to  mean.  They  are  incapable  of  the  said 
meanings,  or  of  any  other  defamatory  meaning. 

3.  The  said  words  are  no  libel. 

4.  The  plaintiff  was  tried  on   May  2nd,  1895,  at  the   

O.L.S.  X  X 
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Assizes,  before  Mr.  Justice on  a  charge  of  manslaughter.    A 

full  report  of  the  said  trial  appeared  in  the  same  issue  of  the  deiesk* 
dants'  paper  as  the  words  complained  of.  And  the  said  article 
(including  the  said  words)  was  published  by  the  defendants  in  the 
ordinary  course  of  their  business  as  public  journalists,  and  without 
any  malice  towards  the  plaintiff,  and  was  a  fair  and  honA  fide  com- 
ment on  the  trial  of  the  plaintiff,  and  the  evidence  given  thereat, 

which  were  then  matters  of  public  interest  in and  the  neigb. 

bourhood. 


No  SUFFICIENT  PUBLICATION. 

No.  32. 

No  Pu^luation. — No  Slander* 

Defence  to  Claim  No.  13. 


''  1.  The  defendant  denies  that  the  plaintiff  was  or  had  at  any  time 
been  retained  or  employed  by  him  to  act  as  his  solicitor. 

"  2.  The  defendant  denies  that  he  spoke  or  published  the  words 
alleged  or  any  of  them. 

**  8.  The  defendant  denies  that  he  spoke  the  said  words  of  or  con- 
cerning the  plaintiff  in  the  way  of  his  profession,  or  that  the  said 
words  bore  or  were  intended  to  bear  the  meaning  alleged. 

"  4.  If  the  defendant  did  speak  the  said  words  (which  he  denies), 
he  says  that  no  person  other  than  the  plaintiff  was  present  or  heard 
the  same. 

"  5.  The  defendant  will  contend  that  the  words  which  he  spoke,  if 
any,  were  only  abuse,  and  did  not  amount  to  defamatory  matter." 


No.  83. 

No  Conadovs  Publication, 


The  defendants  are  booksellers  and  newsvendors  carrying  on  soch 
business  on  a  very  extensive  scale  at  186,  Strand,  in  the  city  of  West* 
minster,  and  at  branches  at  Birmingham,  Liverpool,  and  Manchester, 
and  at  upwards  of  500  railway  stations  in  the  United  Kingd(mi. 
Their  servants  in  the  course  of  their  employment  in  the  defendants* 
said  business  received  the  newspaper  mentioned  in  the  second  pan^ 
graph  of  the  Statement  of  Claim  from  the  publisher  thereof,  and  tk 
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said  newspaper  was  thereupon  sold  by  the  defendants'  servants  in  the 
ordinary  course  of  the  defendants'  said  business  and  not  otherwise,  and 
without  any  knowledge  of  its  contents,  which  is  the  alleged  publica- 
tion. Neither  of  the  defendants  nor  their  servants  knew  at  the  time 
they  sold  it  that  the  said  newspaper  contained  any  libel  on  the  plain- 
tiff ;  it  was  not  by  negligence  on  the  part  of  the  defendants  or  their 
servants  that  they  did  not  know  there  was  any  libel  in  the  said  news- 
paper;  and  the  defendants  did  not  know  that  the  said  newspaper  was 
of  such  a  character  that  it  was  likely  to  contain  libellous  matter,  nor 
oaght  they  to  have  known  so ;  wherefore  the  defendants  say  that 
they  never  published  the  alleged  libel. 

[See  Emmena  v.  PotMe  A  Son  (C.  A.),  16  Q.  B.  D.  354  ;  55  L.  J. 
Q.  B.  51 ;  34  W.  R  116 ;  63  L.  T.  808.] 


No.  34. 

Innocent  Pvhlication  of  a  LibeUous  Novel. 

The  defendants  admit  that  they  printed  and  published  the  book  or 
novel  in  the  Statement  of  Claim  mentioned,  but  deny  that  they  did 
so  maliciously  or  with  any  reference  to  the  plaintiff.  The  defendants 
printed  and  published  the  said  book  or  novel  for  the  writer  thereof, 
reasonably  and  bond  fide  believing  the  same  to  be  a  work  of  pure 
fiction.  The  defendants  were  not  then  aware  and  do  not  now  admit 
that  the  said  book  or  novel  alluded  to  the  plaintiff  or  to  any  other 
living  person. 

It  may  be  doubted  whether  this  is  a  defence  to  the  action  or  only  a  plea  in 
mitigation  of  damages ;  see  anid,  pp.  178, 458  ;  R.  v.  KtM^  1  Barnard.  306  ;  Smith 
V.  AMey,  52  Mass.  (11  Met.)  367. 


No.  35. 
No  Conscious  PvhliccUion — Madness, 

"  1.  The  defendant  does  not  admit  that  he  ever  spoke  or  published 
the  words  complained  of  in  paragraphs  3  and  4  of  the  Statement  of 
Claim. 

**  2.  Throughout  the  month  of  April  and  the  early  part  of  May, 
1879,  the  defendant  was  suffering  from  acute  mania,  brought  on  by 
overwork  ;  he  has  no  recollection  of  having  spoken  any  such  words  as 
alleged  either  then  or  at  any  other  time.     If,  however,  the  defendant 
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did  in  fact  utter  any  such  words  (wbich  he  does  not  admit),  they  were 
not  spoken  intentionally  or  maliciously,  but  solely  in  consequence, 
and  under  the  influence,  of  the  said  mania ;  as  all  who  heard  the  said 
words  then  well  knew.  There  is  and  was  no  foundation  whatever 
for  any  such  charge ;  and  the  defendant  unreservedly  withdraws  aD 
imputation  on  the  plaintiff's  character,  and  exceedingly  regrets  that 
he  ever  spoke  the  said  words  (if  in  fact  he  did  spea^  them,  which  he 
does  not  admit)." 

It  may  be  doubted  whether  this  is  a  good  defence,  or  only  a  pleading  in  mitiga- 
tion of  damages.  A  somewhat  similar  plea  of  dronkenness  will  be  found,  pod, 
No.  63.     See  ante,  p.  425. 


Words  spoken  in  Jest. 

No.  36. 

Defence  to  Claim  No.  9. 


1.  The  defendant  admits  that  he  spoke  and  published  the  words 
set  out  in  paragraph  1  of  the  Statement  of  Claim,  but  denies  that  be 
spoke  them  with  the  meaning  in  that  paragraph  alleged. 

2.  The  defendant  is,  and  at  all  times  hereinafter  mentioned  was, 
clerk  to  Mr.  N.,  a  wholesale  baker.  The  plaintiff  is  one  of  Mr.  N.'s 
retail  customei's.  It  is  and  was  one  of  the  duties  of  the  defendant  as 
such  clerk  to  call  on  Mr.  N.'s  retail  customers  every  Saturday 
morning  and  receive  the  money  due  for  the  bread  delivered  to  them 
in  the  coui-se  of  the  week. 

3.  On  the  morning  of  Saturday,  March  the  23rd,  1895,  the 
defendant  called  on  the  plaintiff  and  took  the  money  for  the  bread 
delivered  to  him  during  the  week.  Amongst  the  change  then  given 
by  the  plaintiff  to  the  defendant  was  a  counterfeit  florin.  Neither 
the  plaintiff  nor  the  defendant  knew  or  observed  at  the  time  that  the 
florin  was  counterfeit. 

4.  Later  in  the  day,  when  the  defendant  was  paying  the  money 
over  at  the  office,  his  employer,  Mr.  N.,  discovered  that  the  said  florin 
was  counterfeit.  The  defendant  thereupon  took  the  said  florin  back 
to  the  plaintiff's  shop,  and  the  plaintiff  gave  him  without  demur  two 
good  shillings  in  exchange  therefor. 

5.  On  the  morning  of  Saturday,  May  the  4th,  1895,  when  the 
defendant  called  on  the  plaintiff  as  usual,  the  plaintiff  again  gave 
the  defendant  a  counterfeit  florin  amongst  the  money  for  the  bread. 
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And  again  neither  the  plaintiff  nor  the  defendant  knew  or  observed 
at  the  time  that  the  florin  was  counterfeit. 

C.  Again,  when  the  defendant  was  paying  the  money  over  to  his 
employer  at  the  office,  Mr.  N.  discovered  that  the  florin  was  counter- 
feit. Thereupon  the  defendant,  recollecting  the  similar  occurrence 
mentioned  in  paragraphs  3  and  4  above,  exclaimed :  "  Why,  that's 
the  second  bad  florin  Mr.  H.  has  passed  to  me  within  the  last  six 
weeks.     He's  a  regular  *  smasher '  1 " 

7.  The  defendant  spoke  these  words  as  a  joke,  and  never  intended 
seriously  to  impute  to  the  plaintiff  any  criminal  offence. 

8.  The  only  persons  who  were  present  at  the  time  or  who  heard  the 
said  words  were  the  defendant's  employer,  Mr.  N.,  and  a  fellow-clerk 
of  his,  one  David  Griggs.  Both  Mr.  N.  and  David  Griggs  were 
aware  of  the  circumstances  detailed  above,  and  knew  to  what  the 
defendant  was  referring,  and  understood  that  he  spoke  in  jest,  and 
did  not  intend  to  make  any  serious  charge  against  the  plaintiff. 

[N.B. — This  is  a  conciliatory  line  of  defence,  which  will  probably  induce  the 
plaintiff  at  once  to  settle  the  matter  amicably.  But  sometimes  a  defendant,  if 
foolish  and  angry,  insists  on  setting  up  a  more  vindictive  defence.  lie  denies 
uttering  the  words,  so  as  to  compel  the  tell-tale  Griggs  to  come  into  the  box  and 
be  cross-examined ;  and  he  then  proceeds  to  justify.  These  tactics  will  infallibly 
lead  to  a  verdict  for  the  plaintiif  with  heavy  damages.] 


Justification. 

No.  37. 
Another  Defence  to  Claim  No.  9. 

1.  The  defendant  does  not  admit  that  he  spoke  or  published  the 
words  set  out  in  the  Statement  of  Claim. 

2.  The  said  words  are  true  in  substance  and  in  fact.  On  March 
23rd,  1895,  the  plaintiff  uttered  and  passed  to  the  defendant  a 
counterfeit  florin,  well  knowing  the  same  to  be  counterfeit.  On  May 
4th,  1895,  the  plaintiff  uttered  and  passed  to  the  defendant  another 
counterfeit  florin,  well  knowing  the  same  to  be  counterfeit.  [State 
any  other  instances  in  which  the  plaintiff  passed  had  coin  to  the 
defendant  or  others.^  Wherefore  the  defendant  says  that  the 
plaintiff  is  a  regular  "  smasher,"  and  has  uttered,  and  has  been  in 
the  habit  of  uttering,  counterfeit  coin,  well  knowing  the  same  to  be 
counterfeit ;  and  has  been  guilty  of  divers  misdemeanours. 
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No.  38. 
Justification  of  the  Words  without  the  aUeged  MeamiTig. 

1.  The  ddfendant  defies  that  he  spoke  or  published  the  words  set 
out  Id  paragraph  5  of  the  Statement  of  Claim,  with  any  reference 
to  the  plaintiffs  trade  of  a  builder,  or  his  mode  of  conducting  tlie 
same,  or  in  any  defamatory  or  actionable  sense.  The  said  woixls  do 
not  mean  what  is  in  that  paragraph  alleged.  They  do  not  affect  the 
plaintiff  in  the  way  of  his  trade ;  and  were  not  so  understood  bj 
those  who  heard  them. 

2.  The  said  words,  without  the  said  meaning,  and  according  to 
their  natural  and  ordinary  signification,  are  true  in  substance  and  in 
fact    Particulars  are  delivered  herewith.     They  exceed  three  folios. 

(See  ante,  p.  199.) 


No.  39. 

Justification  of  a  Portion  of  a  Libel. 

Letmak  v.  Latimeb  and  others,  3  Ex.  D.  15,  352 ;  47  L.  J.  Ex. 
470 ;  25  W.  R  751 ;  26  W.  R  305  ;  37  L.  T.  360,  819. 

Defence. 

1.  The  defendants  do  not  admit  that  the  plaintiff  is  the  proprietor 
and  editor  of  the  Dartmouth  Advertiser  newspaper. 

2.  As  to  such  portion  of  the  said  words  as  alleges  that  the  plaintiff 
is  a  felon  editor,  the  defendants  say  that  the  same  is  true  in  substanoa 
and  in  fact  The  plaintiff  has  been  convicted  of  felony,  and  ¥ras 
sentenced  to  twelve  months'  hard  labour  for  stealing  feathers. 

8.  As  to  the  residue  of  the  said  words  the  defendants  say  that  the 
same  were  parts  of  certain  articles  printed  and  published  in  the 
defendants'  said  newspaper,  each  of  which  was  a  fair  and  bond  fide 
comment  upon  the  conduct  of  the  plaintiff  in  his  public  character  as 
the  nominal  editor  of  the  DaHmouth  Advertiser,  a  public  newspaper, 
and  was  printed  and  published  by  the  defendants  as  and  for  such 
comment,  and  without  any  malicious  motive  or  intent  whatever. 
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No.  40. 

Reply  to  above  Defence. 

*'  1.  The  plaintifif  joins  issue  upon  the  1st  and  3rd  paragraphs  of 
the  Defence. 

''2.  As  to  the  2nd  paragraph  of  the  Defence,  the  plaintiff  (so  that 
such  admission  be  not  in  any  way  extended  or  taken  to  mean  that  he 
ever  was,  in  fact,  guilty  of  the  offence  referred  to)  admits  the  allega^ 
tion  therein  contained.     But  the  plaintiff  further  says  that  he  has 
never  been  convicted  of  felony  save  on  that  one  occasion  mentioned 
in  the  said  paragraph.     On  that  occasion  he  was  convicted  of  the 
supposed  felony  by  a  Court  duly  having  jurisdiction  in  that  behalf, 
the  Court  of  Quarter  Sessions  for  the  county  of  Cornwall ;  and  the 
said  Court  in  the  exercise  of  such  jurisdiction,  adjudged  that,  as  a 
punishment  for  the  said  supposed  felony,  the  plaintiff  should  be  im- 
prisoned and  kept  to  hard  labour  for  twelve  calendar  months.    The 
said  conviction  took  place  several  years  ago,  and  the  plaintiff,  as  the 
defendants  well  knew,  duly  endured  the  punishment  to  which  he  was 
so  adjudged  as  aforesaid,  for  the  said  supposed  felony,  and  thereby 
became,  and  was,  and  has  ever  since  been,  and  is,  in  the  same  situation 
as  if  a  pardon  under  the  Great  Seal  had  been  granted  to  him  as  to 
the  said  supposed  felony  whereof  he  was  convicted  as  aforesaid/* 


No.  41. 
Justification  cmd  Privilege. 
Defence  to  Claim  No.  1. 


1.  The  defendants  admit  that  the  defendant  Alice  wrote  and 
published  the  words  set  out  in  paragraph  2  of  the  Statement  of 
Claim. 

2.  The  said  words  are  true  in  substance  and  in  fact.  While  the 
plaintiff  was  in  the  service  of  the  defendants,  to  wit,  on  the  18th  day 
of  March,  1894,  she  stole  two  pair  of  sheets  and  one  counterpane,  of 
the  goods  and  chattels  of  the  defendant  Henry,  and  pawned  them  at 
the  shop  of  John  Smith,  No.  28,  High  Street,  Evesham ;  wherefore 
the  defendants,  as  they  lawfully  might,  discharged  the  plaintiff  from 
their  service. 

3.  Subsequently  the  plaintiff  was  desirous  of  entering  into  the 
service  of  Mrs.  M.,  of ,  in  the  county  of  Warwick ;  and  Mrs. 
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M.  wrote  a  letter  to  the  defendant  Alice  inquiring  as  to  the  plaintiff's 
character,  and  asking  especially  why  she  left  the  defendants'  service. 
4.  Thereupon  it  became  the  duty  of  the  defendant  Alice  to  write; 
and  she  did  write,  to  Mrs.  M.,  a  letter  telling  her  what  she  knew  as 
to  the  plaintiff's  character,  and  stating  the  reason  of  her  dismissal. 
This  letter  contained  the  words  complained  of.  The  said  words  were 
written  in  answer  to  Mrs.  M.'s  inquiries,  and  under  a  sense  of  da^ 
and  without  any  malice  towards  the  plaintiff  and  in  the  honest  belief 
that  the  charge  therein  made  was  true.  The  occasion  was  therefore 
privileged. 


Privilege. 

No.  42. 
Absolute  Privilege — Litigant  i/n  Person. 


Before  the  alleged  slander  was  spoken  the  plaintiff  had  issued  a 
writ  against  the  defendant  claiming  an  account,  and  had  taken  ont  a 
summons  in  the  said  action  for  an  account,  which  on  November  12th, 
1895,  came  on  for  hearing  before  Mr.  E.  A.,  the  District  Registrar 

foi* ..     The  defendant,  who  is  a  solicitor,  appeared  in  person 

before  the  said  Registrar  to  oppose  the  said  summons,  and  the  said 
words  were  spoken,  if  at  all,  to  the  said  Registrar  in  the  course  of 
argument  during  the  hearing  of  the  said  summons,  and  therefore  on 
an  occasion  which  was  absolutely  privileged. 


No.  43. 
Absolute  Privilege — Witness. 


The  said  words  were  spoken  by  the  defendant  during  his  ezamina^ 
tion  on  oath  as  a  witness  in  the  course  of  a  judicial  proceeding  before 
an  alderman  at  Guildhall. 

(See  Seaman  v.  Netherclift,  2  C.  P.  D.  53 ;  46  L.  J.  C.  P.  128 ;  2o 
W.  R.  159  ;  35  L.  T.  784.) 
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No.  44. 
Absolvie  Privilege — Militai^  Duty. 

The  said  words  are  part  of  an  official  report  written  by  the 
defendant  in  accordance  with  his  military  duty  for  the  information  of 
his  military  superiors,  and  published  by  him  in  the  discharge  of  his 
said  duty  to  such  military  superiors  and  not  otherwise. 

{DoAJokina  v.  Lord  Paulet,  L.  R.  5  Q.  B.  94 ;  39  L.  J.  Q.  B.  53  ; 
18  W.  R.  336  ;  21  L.  T.  584.) 


Qualified  Privilege. 


For  a  plea  of  privilege  on  the  ground  that  the  alleged  libel  was 
written  as  a  " character"  for  a  servant,  see  antey  Precedent  No.  41. 

No.  45. 
Answer  to  Confidential  Inqui/ries. 

Defence  to  Claim  No.  5. 

''  1.  The  statements  contained  in  the  said  letter  are  true  in  sub- 
stance and  in  fact,  according  to  the  fair  and  ordinary  meaning  of  the 
words  used  in  the  said  letter. 

''2.  The  publication  of  the  said  letter  to  H.,  if  made,  was  made 
bond  fide  and  without  malice  and  on  a  privileged  occasion.  U.  had 
an  interest  in  certain  business  transactions,  in  which  the  plaintiff  and 
the  defendant's  bank  were  concerned ;  he  made  inquiries  of  the  de- 
fendant as  to  the  plaintiff;  and  it  was  in  answer  to  such  inquiries 
that  the  publication,  if  any,  of  the  said  letter  took  place." 


No.  46. 
Master  and  Servant. 


The  plaintiffs  at  the  time  mentioned  in  the  Statement  of  Claim 
were  employed  as  labourers  by  Mr.  M.,  who  made  inquiries  of  the 
defendant  as  to  the  conduct  of  the  plaintiffs  and  as  to  certain  facts 
that   were   within  the  knowledge  of-  the  defendant  and  were  not 
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within  the  knowledge  of  Mr.  M.  It  thereupon  became  and  was  the 
duty  of  the  defendant  to  state  the  said  facts  to  Mr.  M.  Such  state- 
ments are  the  alleged  slanders  ;  but  they  were  made  bond  Jide  in  tk 
discharge  of  the  said  duty,  and  in  answer  to  the  said  inquiries,  and 
in  the  honest  belief  that  the  facts  so  stated  were  true  and  without 
any  malice  towards  the  plaintiffs  or  either  of  them.  The  occasioa 
was  therefore  privileged. 


No.  47. 
Advice  to  one  dbovl  to  ina/rry. 


The  defendant  is  the  son-in-law  of  the  Mrs.  Hawkins  mentioned  in 
paragraph  3  of  the  Statement  of  Claim.  She  told  the  defendant^  ai 
the  fact  was,  that  she  was  about  to  marry  the  plaintiff  Thereupon 
the  defendant  spoke  the  said  words  confidentially  to  the  said  Ma 
Hawkins,  without  malice,  and  in  the  honest  desire  to  protect  her 
private  interests  and  his  own.  The  defendant  at  the  time  hondfdt 
believed  in  the  truth  of  what  he  said. 

{Todd  V.  Hawkins,  8  C.  &  P.  88 ;  2  Moo.  &  Rob.  20.) 


No.  48. 
Cofm/ntv,nication  Volunteered, 


The  plaintiff  was  employed  by  Mnt.  S.  to  do  certain  work  at  her 
house  during  her  absence  from  home.  The  defendant,  who  lived 
next  door  to  Mrs.  S.,  was  informed  tliat  the  plaintiff,  whilst  so  em- 
ployed, had,  in  collusion  with  the  servants  of  Mrs.  S.,  removed  certain 
goods  of  hers  from  the  premises  and  sold  them.  The  defendant 
communicated  this  information  to  Mrs.  S.  on  her  return,  honestly 
believing  that  every  word  he  said  was  true.  This  communication  is 
the  alleged  slander,  if  any  ;  but  it  was  made  bond  fide  in  the  dis- 
charge of  the  defendant's  duty  to  his  neighbour,  and  not  maliciously, 
nor  with  any  intent  to  injure  the  plaintiff.  The  occasion  was  there- 
fore privileged. 
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No.  49. 

Offer  of  Reward  for  Discovery  of  Offender. 
Defence  to  Claim  No.  3. 

1.  The  defendant  published  the  placard  referred  to  in  paragraph  2 
of  the  Statement  of  Claim  solely  for  the  purpose  of  endeavouring  to 
discover  the  person  who  committed  the  assault  referred  to  therein, 
and  with  the  bond  fide  object  and  intention  of  bringing  such  person 
to  justice  and  of  prosecuting  him  to  conviction,  and  without  any 
malice  towards  the  plaintiff. 

2.  The  words  contained  in  the  said  placai*d  are  true  in  substance 
and  in  fact. 


No.  50. 
Slander  of  Title  to  Oooda, 

Defence  to  Claim  No.  19. 


1.  The  defendant  admits  that  the  plaintiff  caused  the  goods  re- 
ferred to  in  paragraph  2  of  the  Statement  of  Claim  to  be  advertised 
for  sale ;  but  denies  that  the  said  goods  were  the  property  of  the 
plaintiff,  or  that  the  intended  sale  by  auction  was  in  the  ordinary 
course  of  the  plaintiff's  business. 

2.  The  defendant  admits  that  he  caused  to  be  printed  and  published 
the  "  Notice  '*  set  out  in  paragraph  3  of  the  Statement  of  Claim ;  but 
denies  that  he  meant  or  intended  or  was  understood  to  mean  what  is 
alleged  in  paragraph  4  thereof. 

8.  Before  and  at  the  time  of  the  publication  complained  of,  the 
plaintiff  unlawfully  detained  from  the  defendant  certain  timber,  carts, 
rails,  plant  and  materials,  the  property  of  the  defendant.  The  de- 
fendant honestly  believed  that  the  plaintiff  intended  to  dispose  of  the 
same  (among  other  things)  at  the  said  intended  sale  by  auction. 
The  defendant  accordingly  printed  and  published  the  said  "  Notice  " 
for  the  purpose  of  warning  all  persons  from  purchasing  the  said  goods 
of  the  defendant's  so  unlawfully  detained  by  the  plaintiff  as  aforesaid, 
and  in  the  bond  fide  belief  that  such  warning  was  necessary  for  the 
protection  of  the  defendant's  own  property,  and  without  any  malice 
towards  the  plaintiff. 

(See  Ca/rr  v.  DuckeU,  5  H.  &  N.  783 ;  29  L.  J.  Ex.  468.) 
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No.  51. 

Claim  of  Right 

"  The  plaintiff  was  the  executor  and  trustee  of  the  will  of  the 
defendant's  late  husband ;  and  as  such,  he  took  possession  of  and  wm 
proceeding  to  sell  by  auction  not  only  the  furniture,  which  was  the 
property  of  his  testator  at  the  time  of  his  death,  but  also  certab 
other  furniture  which  was  the  separate  property  of  the  defendant 
Thereupon  the  defendant,  as  she  lawfully  might  do,  attended  the  said 
auction  and  spoke  the  said  words  bond  fide  for  the  purpose  of  assert- 
ing her  claim  to  her  separate  property,  and  of  disputing  the  plaintiff's 
right  to  sell  the  same,  and  in  the  honest  belief  that  her  words  were 
true,  and  without  any  malice  towards  the  plaintiff,  and  on  an  occasion 
which  was  privileged." 


No.  52. 

Self-defence. 

"  The  plaintiff  in  May,  188(5,  published  and  widely  distributed  a 
pamphlet  entitled  *  The  Case  of  Salem  Chapel .'  This  pam- 
phlet contained  serious  charges  against  the  defendant,  both  personally 
and  as  secretary  and  one  of  the  deacons  of  the  said  chapel.  Therefore 
the  defendant,  as  he  lawfully  might  do,  published  the  words  set  oat 
in  paragraph  5  of  the  Statement  of  Claim  in  reply  to  the  said  pam- 
phlet published  by  the  plaintiff,  and  bond  fide  for  the  purpose  of 
vindicating  his  character  against  the  plaintiff's  attack,  and  in  order 
to  prevent  the  plaintiff's  said  charges  from  operating  to  his  prejudice, 
and  in  reasonable  and  necessary  self-defence,  and  without  any  malice 
towards  the  plaintiff.     The  occasion  is  therefore  privileged." 


No.  53. 

Common  Interest, — Church  Members. 

The  words  set  out  in  paragraph  2  of  the  Statement  of  Claim  were 
part  of  a  requisition  summoning  a  meeting  of  the  members  of  the 

English  Baptist  Church  at ,  which  was  signed  by  122  of  such 

members.  This  requisition  was  addressed  and  sent  solely  to  members 
of  the  said  church,  who  had  a  common  interest  in  all  the  matters 
therein  referred  to.  It  was  published  bond  fide  and  without  malice 
on  a  privileged  occasion. 
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No.  54. 
Competitora  at  a  Powltry  Show. 
The  plaintiff  and  defendant  are  both  members  of  the 


it 


Poultry  Club,"  and  were  competitors  at  the  Annual  Show  of  the  club 
in  1895.  Complaints  were  made  during  the  show  of  the  plaintiff's 
conduct  as  such  competitor,  and  eventually  the  defendant  and  several 
other  members  drew  up  a  written  protest  against  the  plaintiff  being 
allowed  to  compete,  and  lodged  the  same  with  the  committee  whose 
duty  it  was  by  the  rules  of  the  club  to  investigate  such  a  dispute. 
This  protest  is  the  alleged  libel,  but  it  was  written  by  the  defendant, 
ivithout  any  malice  towards  the  plaintiff,  with  the  sole  object  of 
ensuring  a  fair  competition  at  the  show,  and  in  the  honest  belief  that 
every  statement  therein  contained  was  true.  It  was  a  communica- 
tion made  bond  fide  on  a  matter  in  which  the  defendant  had  an 
interest,  and  was  published  only  to  the  said  committee,  who  had  a 
corresponding  interest  and  duty  in  that  behalf. 


No.  55. 
Report  of  a  Judicial  Proceeding. 

1.  The  defendant  is  the  proprietor  of  the County  Gazette. 

2.  On  September  13th,  1895,  the  plaintiff  applied  to  the 


bench  of  magistrates  for  the division  of  the  said  county> 

at  a  special  licensing  sessions,  for  a  spirit  licence.     This  application 
the  magistrates  refused. 

3.  On  September  14th,  1895,  the  defendant  published  as  usual  in 
the  said  Gazette  a  report  of  the  proceedings  before  the  said  magis- 
trates on  the  preceding  day,  including  a  fair  and  accurate  account  of 
the  plaintiff's  application  and  the  reasons  stated  by  the  bench  for 
their  refusal,  which  is  the  alleged  libel. 


No.  56. 

Report  of  a  Judgment  published,  as  a  Pa/mphlet. 

MacDougall  v.  Knight  &  Son,  17  Q.  B.  D.  636  ;  55  L.  J.  Q.  B.  464 ; 

34  W.  R  727  ;  55  L.  T.  274. 

"  1.  The  defendants  admit  that  they  published  of  the  plaintiff  a 
pamphlet  which  is  a  verbatim  report  of  the  judgment  of  the  Honour- 


686  FRECEDENT8   OF  FLEADIN08,    ETC. 

able  Mr.  Justice  North,  given  on  the  30th  day  of  June,  1884,  in  tb 
action  of  MacDougall  v.  Knight  and  Son,  and  which  really  gifea 
all  the  information  necessary  to  be  known  by  anyone  feeling  u 
interest  in  the  matter.  But  the  defendants  deny  that  they  did  so 
maliciously,  or  that  they  distributed  the  said  pamphlet  broadcast  id 
the  city  of  Bath,  or  the  counties  of  Somerset  and  Gloucester,  or  else- 
where, or  at  alL 

"  2.  The  said  pamphlet  contained  the  words  set  out  in  paragraph  2 
of  the  Statement  of  Claim.  The  said  words  were  in  fact  spoken  bj 
the  Honourable  Mr.  Justice  North  in  delivering  judgment  in  the 
said  action ;  but  the  defendants  do  not  admit  that  he  or  they  pub- 
lished the  said  words  with  the  meanings  alleged  in  the  said  pan- 
graph. 

**  3.  The  defendants  are  auctioneers  and  upholsterers  carrying  oo 
business  at  Bath,  and  having  a  large  number  of  customers  re^sident  is 
Bath  and  the  neighbourhood.  The  plaintiff  brought  the  said  action 
against  the  defendants  in  the  Chancery  Division  of  the  High  Court 
of  Justice  charging  the  defendants  with  breach  of  coutract,  misrepre- 
sentation and  breach  of  faith.  The  said  action  was  assigned  for  trial 
to  the  Honourable  Mr.  Justice  North,  who  after  a  trial  which  lasted 
five  days  gave  judgment  in  favour  of  the  defendants.  The  said 
pamphlet  is  a  fair,  accurate  and  honest  report  of  the  said  judgment 
of  the  Honourable  Mr.  Justice  North,  and  was  published  by  the  defeD« 
dants  bond  fide  and  with  the  honest  intention  of  making  known  the 
true  facts  of  the  case,  and  in  order  to  protect  their  reputation  and 
their  said  business,  and  in  reasonable  self-defence,  and  without  anj 
malice  towards  the  plaintiff." 


No.  57. 

Report  privileged  by  virtue  of  Sect  4s  of  the  Law  of  Libel  AmMmd- 

raent  Act,  1888. 

The  words  set  out  in  pai*agraph  2  of  the  Statement  of  Claim  were 
published  in  a  newspaper,  and  were  part  of  a  fair  and  accurate  report 
of  the  proceedings  of  a  public  meeting  (or,  of  a  meeting  of  the  town 

council  of  the  borough  of  S ,  in  the  county  of  L ),  which 

was  held  at  the  Guildhall,  S ,  on  the  day  of , 

1895.     The  matter  published  was  of  public  concern,  and  its  publica- 
tion was  for  the  public  benefit. 

It  18  not  sufficient  to  allege  that  the  publication  of  a  leport  of  the  proceedings 
was  for  the  public  benefit  (PanUiurst  v.  Sowler,  3  Times  L.  R.  193,  aiUe,  p.  303). 
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No.  58. 

Reply  to  above. 

1.  The  plaintiff  joins  issue  with  the  defendant  on  his  Defence. 

2.  The  plaintiff  on  May  22nd,  1895,  requested  the  defendant  to 
insert  in  the  newspaper  in  which  the  words  complained  of  appeared, 
a  reasonable  letter  or  statement  by  way  of  contradiction  or  explana- 
tion.    But  the  defendant  refused  (or,  neglected)  to  insert  the  same. 


No.  59. 
Statute  of  Limitations. 

The  alleged  causei  of  action  did  not  accrue  within  six  years  before 
this  suit. 

Orvnthe  case  of  slander  actionahle  per  se : 

The  words  complained  of  were  not  spoken  within  two  years  before 
this  suit.    (See  ante,  p.  545.) 

Or, 

The  defendant  will  rely  upon  the  Statute  of  Limitations  (21  Jac.  I. 
c.  16). 


No.  60. 
Previous  Action. 


The  plaintiff  on  March  13th,  1892,  sued  the  defendant  in  this 
Honourable  Court,  for  the  same  cause  of  action  as  is  alleged  in  the 
Statement  of  Claim  herein ;  and  in  that  action  the  plaintiff  recovered 

judgment  against  the  defendant  for  £ ,  and  his  costs  of  suit  in 

that  behalf;  which  judgment  still  remains  in  force.  [State  in  the 
margin  of  the  plea  the  date  when  such  judgment  was  signed^  and 
the  number  of  the  roU  in  which  such  proceedings  are  entered 
(Reg.  Gen.  Hilary  Term,  1853,  r.  10).] 

A  plea  that  judgment  was  recovered  against  a  joint  publisher 
will  also  be  a  bar  to  an  action  against  the  others  for  the  same 
publication.  (Ante,  p.  546 ;  and  see  form  of  plea  in  Duke  of 
Brunswick  v.  Pepper,  2  C.  &  K.  683,  n.) 

A  plea  that  in  a  former  action  judgment  was  given  against  the 
plaintiff,  is  really  a  plea  in  estoppel.     Commence  as  above : 

And  in  that  action   it  was   adjudged   that  the  plaintiff  should 
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recover  nothing  agaiost  the  defendant,  and    that   the   defendafi 

should  recover  against  the  plaintiff  £ for  his  costs  of  defence. 

The  said  judgment  was  signed  on  the day  of ,  18S&, 

and  still  remains  in  force.     [The   proceedings  are  entered  on  roH, 

No.  .]    Wherefore  the  defendant  says  that  the   plaintiff  n 

estopped,  and  ought  not  to  be  admitted  to  bring  the  present  actioi 
against  the  defendant. 


No.  61. 
Accord  and  Satisfaction. 


The  plaintiff  was  the  proprietor  and  publisher  of  a  certain  weekly 
journal  called  the  Musical  Review;  and  the  defendant  was  the 
proprietor  and  publisher  of  another  weekly  journal  called  the 
Orchestra.  And  after  the  publication,  if  any,  of  the  said  wonk, 
the  plaintiff  and  defendant  agreed  together  to  accept  certain  matoal 
apologies,  to  be  published  by  the  plaintiff  and  defendant  respectivdj 
in  their  said  weekly  journals,  in  full  satisfaction  and  discharge  of  the 
cause  of  action  set  out  in  the  Statement  of  Claim,  and  of  all  damages 
and  costs  sustained  by  the  plaintiff  in  respect  thereof.  And 
thereupon,  in  pursuance  of  the  said  agreement,  the  defendant  on 
May  14th,  1864,  printed  and  published  his  part  of  the  said  mutual 
apologies  in  the  form  agreed  on  in  his  weekly  journal  the  Orchesim, 
of  which  the  plaintiff  had  notice.  And  the  plaintiff  on  the  same 
day  printed  and  published  his  part  of  the  said  apologies  in  the  fonn 
agreed  on  in  his  said  weekly  journal,  the  Musical  Review.  And 
such  apologies  so  published  as  aforesaid  the  plaintiff  accepted  and 
received  in  full  satisfaction  and  discharge  of  the  causes  of  action  set 
out  in  the  Statement  of  Claim. 

(See  Boosey  v.  Wood,  3  H.  &  C.  484 ;  34  L.  J.  Ex.  65.) 


No.  62. 

Marks  v.  Conservative  Newspaper  Co.,  Limited,  3  Times 

L.  R.  244. 

"  2.  On  June  18th,  1886,  and  before  the  commencement  of  this 
action,  the  plaintiff  agreed  with  the  defendants  that  if  the  defendants 
would  publish  in  the  said  Evening  News  a  letter  written  by  the 
plaintiff  and  contradicting  the  statements  made  in  the  alleged  hbel, 
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• 

he,  the  plaintiff,  would  ax^cept  the  publication  of  sudh  letter  in  full 
satisfaction  and  discharge  of  any  claim  which  he  might  have  against 
the  defendants. 

"  3.  The  defendants  in  pursuance  of  such  agreement  did  on 
June  18th,  1886,  publish  such  letter  as  aforesaid,  and  the  plaintiff 
accepted  such  publication  in  full  satisfaction  and  discharge  of  the 
alleged  cause  of  action." 


No.  63. 

Payment  into  Court — Pleading  Matters  in  Mitigation  of 

Damagea. 

•*  1.  The  defendant  brings  into  Court  the  sum  of  £5,  and  says  that 
the  same  is  sufficient  to  satisfy  the  plaintiffs'  claim  in  this  action. 

2.  The  defendant  proposes  to  give  evidence  at  the  trial  of  the 
following  matters,  with  a  view  to  mitigation  of  damages  : — 

The  defendant  was  a  total  stranger  to  both  plaintiffs,  and  bore  no 
malice  to  either.  He  was  drunk  when  he  uttered  the  said  words, 
and  the  fact  that  he  was  drunk  was  obvious  to  all  who  heard  them. 
He  has  no  recollection  of  having  ever  uttered  any  such  words,  but 
does  not  dispute  that  he  did  so.  Everyone  who  heard  what  the 
defendant  said  was  fully  aware  that  he  was  not  speaking  deliberately, 
and  that  he  did  not  seriously  mean  to  make  any  chai*ge  against 
either  plaintiff,  but  was  talking  wildly  in  consequence  of  drink.  The 
said  words  are  wholly  untrue.  There  is  and  was  no  foundation 
whatever  for  any  such  statement.  The  defendant  exceedingly  regrets 
that  he  should  ever  have  uttered  any  such  words ;  he  unreservedly 
withdraws  all  imputation  on  the  plaintiffs'  character,  and  apologizes 
for  the  abusive  language  which  he  uttered  without  any  reason  while 
under  the  influence  of  liquor." 

[N.B. — It  may  he  doubted  whether  the  matters  alleged  in  paragraph  2  ought  to 
form  part  of  the  pleading  ;  see  anUy  p.  569.  But  the  above  Defence  was  actually 
delivered,  was  never  called  in  question,  and  led  to  a  speedy  settlement  of  the 
action.] 


No.  64. 
Payment  into  Court  with  a  Denial  of  the  Innuendoes. 

1.  The  defendants  admit  that  they  sold  and  circulated  the  book 

called  " ,"  and  that  such  book  contained  the  words  set  out  in 

O.L.S.  Y  Y 
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paragraph  3  of  the  Statement  of  Claim.  They  deny  that  the  said 
words  bore,  or  are  capable  of,  any  of  the  meanings  alleged  in  tke 
innuendoes  contained  in  the  said  paragraph,  but  they  admit  that  tbe 
said  words  are  libellous,  and  that  they  refer  to  the  plaintiff 

2,  The  defendants  bring  into  Court  the  sum  of  £ ,  and  say 

that  the  same  is  sufficient  to  satisfy  the  plaintiff's  claim  in  this 
action  in  respect  of  the  said  words  without  the  said  alleged  meanings, 
which  are  denied. 

[N.B. — ^A  defendant  may  deny  the  innuendo  and  yet  pay  money  into  Coial 
provided  it  is  made  clear  that  the  money  is  paid  into  Court  in  respect  of  the  words 
without  the  innuendo,  which  in  denied.  (Mackay  y.  Manchester  Pnts  CV>.,  54  J.  F. 
22  ;  6  Timeft  L.  R  16.)] 


No.  65. 
ApologiziTig  in  a  Defence. 


1.  The  defendants  admit  that  they  wrote  the  words  set  out  in  para- 
graph 2  of  the  Statement  of  Claim,  and  published  the  same  to 
Messrs.  A.  &  B.,  the  plainti£&'  solicitors. 

2.  They  now  apologize  to  the  plaintiff  for  the  said  words,  and  express 
their  sincere  regret  that  they  ever  wrote  them.  They  unreservedly 
withdraw  all  imputations  on  the  plaintiffs.  They  bring  into  Court 
the  sum  of  forty  shillings,  and  say  that  that  sum,  together  with  tliis 
apology  and  withdrawal,  is  sufficient  to  satisfy  the  plaintiffs'  claim  in 
this  action. 

[As  to  a  pleading  of  this  kind,  see  aiUe^  p.  569.] 


No.  66. 

Apology  and  Payment  into  Court,  with  a  Denial  of  the 

Innuendo. 

The  defendant  admits  that  she  wrote  and  published  the  words  set 
out  in  paragraph  2  of  the  Statement  of  Claim.  She  denies  that  thev 
bear  the  meaning  alleged  in  the  said  paragraph,  but  she  admits  that 
they  are  libellous  in  their  natural  signification,  and  that  they  refer  to 
the  plaintiff.  She  has,  since  action  brought,  tendered  to  the  plaintiff 
a  full  apology 'for  her  publication  of  the  said  words,  and  has  also 
offered  to  pay  a  sum  of  money  to  the  plaintiff  for  damages  and  costs. 
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And  the  defendant  now  repeats  such  apology,  and  expresses  her 
sincere  regret  for  such  publication.  She  unreservedly  withdraws  all 
imputation  on  the  plaintiffs  character,  and  brings  into  Court  the  sum 
of  ten  guineas,  and  says  that  the  same,  together  with  such  apology, 
is  sufficient  to  satisfy  the  plaintiff's  claim  in  this  action  in  respect  of 
the  said  words  without  the  said  alleged  meaning  which  is  denied. 


No.  67. 
Pleading  an  Apology  previously  PvMished,* 

"  1.  The  defendant  has  paid  into  Coui*t  the  sum  of  twenty  guineas, 
and  says  that  that  sum  is  sufficient  to  satisfy  the  plaintiff's  claim  in 
this  action. 

"  2.  At  the  earliest  opportunity  after  the  commencement  of  this 
action  the  defendant  made  and  offered  an  apology  to  the  plaintiff  for 
the  said  words  by  means  of  a  letter  written  by  the  defendant's 
solicitors  to  the  plaintiff's  solicitor  in  the  following  words  : — 

[Here  set  out  letter,  with  dateJ] 

"  3.  On  the  31st  day  of  October,  1882,  the  defendant  caused  to  be 

printed  in  the Journal  the  following  apology  to  the  plaintiff 

for  the  said  words  : — 

Apology. 

I, ,  of ,  desire  to  express  my  sincere  regret  that  I 

incautiously  repeated  a  statement  made  to  me  by  one  of  my  father's 

clerks  concerning  Mr.  K.,  of .     Such  statement  now  proves  to 

have  been  wholly  unfounded,  and  I  beg  to  withdraw  and  contradict 
the  same,  and  to  apologize  to  Mr.  E.  for  having  made  it 

An  action  having  been  commenced  against  me  by  Mr.  EL  for 
slander,  I  have  this  day  paid  into  Court  the  sum  of  £15  15^.,  and  I 
trust  that  Mr.  K.  will  accept  that  sum,  together  with  this  apology,  as 

[♦  I  doubt  whether  such  a  defence  as  this  is  strictly  permissible ;  but  it  is  not 
embarrassing :  and  I  do  not  see  that  it  is  otherwise  objectionable.  It  may  be 
urged  that  the  fact  that  the  defendant  has  apologized  since  action  is  neither 
matter  of  defence  nor  a  topic  within  the  scope  of  Order  XXXVI.  r.  37 ;  it  is 
only  ground  for  a  notice  under  section  1  of  Lord  Campbell's  Act  But  the 
above  pleading  passed  muster,  and  the  jury,  at  the  trial,  found  the  apology 
sufficient.] 

T  T  2 
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the  best  amends  it  is  in  my  power  to  make  for  the  injury  or  annoy- 
ance which  I  have  inadvertently  caused  him. 
Dated  this  25th  day  of  October,  1882. 

(Signed) 

[Defendant] 
Witness, 
A.  B., 
Solicitor. 

''  This  apology  also  appeared  in  the  issue  of  the  said  joumal  for 
November  7th,  and  will  appear  in  the  next  four  consecutive  issues 
thereof 

"  4.  Take  notice,  that  the  defendant  intends  on  the  trial  of  this 
action  to  give  in  evidence  in  mitigation  of  damages  the  matters 
alleged  in  paragraphs  2  and  3  above.'* 


No.  68. 

Notice  under  Section  1  of  Lord  CampbeWa  Act, 

1895.— B.— No.  732. 
In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 

Between  A.  B.         .        .     Plaintiff, 

and 
K  F.  .     Defendant 

Take  notice,  that  the  defendant  intends  on  the  trial  of  this  action 

to  give  in  evidence  in  mitigation  of  damages,  if  any  shall  be  found  to 

be  due,  that  he  made  [or  offered]  an  apology  to  the  plaintiff  for  the 

defamation  complained  of  in  the  Statement  of  Claim  herein,  before 

the  commencement  of  this  action  [or  as  soon  after  the  commencemeDt 

of  this  action  as  there  was  an  opportunity  of  making  or  offering  sadi 

apology,  the  action  having  been  commenced   before  there  was  u 

opportunity  of  making  or  offering  such  apology].     Such  apology  wis 

published  by  the  defendant  in  the  News  for  October  3rd,  | 

1895. 

Dated,  &a 

Yours,  &C., 

G.  H., 

To  Mr.  C.  D.,  plaintiff*s  Defendant's  solicitor  [or  agent], 

solicitor  or  agent 
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No.  69. 

Plea  wnder  Section  2  of  Lord  Ca/mpbetTs  Act. 

The  alleged  libel  was  contained  in  a  public  daily  newspaper  called 
the Daily  Press,  and  was  inserted  in  such  newspaper  with- 
out actual  malice  and  without  gross  negligence.  Before  [or  at  the 
earliest  opportunity  after]  the  commencement  of  this  action  the  de- 
fendant inserted  in  the  said  newspaper  a  full  apology  for  the  said 
libel  [or,  offered  to  publish  a  full  apology  for  the  said  libel  in  any 
newspaper  selected  by  the  plaintiff]  according  to  the  statute  in  such 
cose  made  and  provided.  The  defendant  has  paid  into  Court  the 
sum  of  foii^y  shillings  by  way  of  amends  for  the  injury  sustained 
by  the  plaintiff  through  the  publication  of  the  said  libel,  and  says 
that  the  said  sum  is  enough  to  satisfy  the  plaintiff's  claim  in  this 
action. 


No.  70. 
PoHiculcura 

Ddivered  pv/rsuaM  to  Order  XXXV J.  r,  37. 

Take  notice,  that  at  the  trial  of  this  action  the  defendant  intends 
to  give  the  following  matters  in  evidence  with  a  view  to  mitigation 
of  damages : — 

1.  On  August  10th,  1895,  before  the  publication  of  the  letter  set 
out  in  paragraph  4  of  the  Statement  of  Claim,  the  plaintiff  wrote  and 

caused  to  be  printed  and  published  in  the County  Gazette  an 

anonymous  letter  with  regard  to  the  mattei-s  mentioned  in  para- 
graph 2  of  the  Statement  of  Claim,  in  which  he  commended  his  own 
conduct,  and  then  referred  to  the  defendant  in  the  following  words : — 
[Set  out  80  much  of  the  anonymous  letter  as  attacked  the  defendant] 

2.  It  was  in  reply  to  the  attack  made  on  the  defendant  by  this 
anonymous  letter  that  the  defendant  spoke  [or  wrote]  the  words  set 
out  in  pan^ph  3  of  the  Statement  of  Claim. 

3.  Thereupon  the  plaintiff  on  August  24th,  1895,  wrote  and  caused 

to  be  printed  and  published  in  the  County  Gazette  the 

libellous  letter  set  out  in  paragraph  5  of  the  defendant's  Counter- 
claim. This  letter  the  defendant  was  entitled,  and  indeed  compelled, 
to  answer.     And  in  reply  thereto,  he  wrote  the  words  set  out  in 
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paragraph  4  of  the  Statement  of  Claim  which  the  plaintiff  allies  to 
be  a  libel  upon  him. 

Dated  the day  of ,  1895. 

Yours,  &c., 

A.  B.,of , 


Defendant's  solicitor. 
To  the  plaintiff, 
and  Messrs.  C.  &  D., 
his  solicitors  or  agents. 

[N.B. — There  is  nothing  to  prevent  such  particulars  being  printed  on  the  same 
piece  of  paper  as  the  Defence,  if  the  defendant  wishes  it.  In  that  case,  thej 
should  not  be  printed  as  part  of  the  pleading,  but  should  follow  the  signature  <rf 
counsel.  If,  however,  the  Defence  contains  pleas  in  bar  to  the  whole  action,  it  a 
better  to  deliver  such  particulars  separately  and  subsequently.] 


No.  71. 
Swmmwna  for  Particvlara  of  Justification, 

[Commence  as  in  No.  25.] 
An  application  on  behalf  of  the  plaintiff  for  an  order  that  the 
defendant  do  deliver  to  the  plaintiff  within  seven  days  particulars  in 
writing  of  the  facts  on  which  he  intends  to  rely  at  the  trial  in  support 
of  his  plea  of  justification ;  and  that  in  default  of  the  delivery  of 
such  particulars  the  defendant  be  precluded  from  giving  any  evidence 
in  support  thereof  at  the  trial  of  this  action  ;  and  that  the  plaintiff 
have  ten  days'  further  time  to  reply  after  the  delivery  of  such  particulars. 


No.  72. 
Replies  in  Oenercd, 


1.  The  plaintiff  joins  issue  with  the  defendant  on  his  Defence. 
[This  is  generally  sufficient  by  itself  (see  ante,  p.  572) ;  sometimes, 

however,  it  may  be  well  to  add  one  or  more  of  the  following  para- 
graphs.] 

2.  None  of  the  words  set  out  in  the  Statement  of  Claim  are  fair  or 
bond  fide  comment  on  any  matter  of  public  interest :  they  are  not 
comment  at  all,  but  false  assertions  as  to  matters  of  fact,  and  there- 
fore  libellous. 

3.  The  plaintiff  will  object  that  no  facts  are  disclosed  in  paragraph 
4  of  the  Defence  which  render  any  of  the  said  words  privileged  [or 
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that  the  occasion  set  forth  in  paragraph  4  of  the  Defence  is  not  shown 
to  have  been  privileged]. 

4.  The  words  set  out  in  paragraph  3  of  the  Defence  are  no  apology- 
They  were  not  inserted  by  the  defendant  in  his  said  newspaper 
before  action  or  at  the  earliest  opportunity  afterwards. 

5.  The  sum  of  foity  shillings  which  the  defendant  has  paid  into 
Court  is  not  sufficient  to  satisfy  the  plaintiff's  claim  in  respect  of  the 
words  with  regard  to  which  such  payment  is  made. 

6.  The  plaintiff  will  object  that  paragraph  5  of  the  Defence  is 
irrelevant,  and  discloses  no  defence  to  this  action  [or,  affords  no 
answer  in  point  of  law  to  the  plaintiff's  claim  herein]. 


Interbogatories  and  Answers. 

No.  73. 

Intei^i'ogatoriea  in  cm  Action  brought  against  the  Editor  of  a 
Newspaper  who  has  pvMislied  an  Anonyinous  Letter  signed 
"  A  Ratepayer'' 

1.  On  what  day  did  you  receive  the  letter  signed  "A  Ratepayer," 
which  is  the  subject  of  this  action  ?  How  long  was  this  before  the 
letter  appeared  in  your  paper?  Was  it  sent  to  you  anonymously? 
Or  was  there  anything,  and  what,  sent  with  it  to  show  who  wrote  it, 
or  froDi  whom  it  came  ? 

2.  Who  delivered  the  said  letter  at  your  office  ?  Who  received  it  ? 
Who  opened  it?  Who  first  read  it?  Did  you  yourself  see  the 
person  who  brought  it  ?  If  nay,  who  did  ?  How  long  had  the  said 
letter  been  in  your  office  when  you  first  saw  it  ? 

3.  Was  the  said  letter  delivered  at  your  premises  in  any  envelope 
or  wrapper  ?  Was  it  still  in  such  envelope  or  wrapper  wnen  you  first 
saw  it  ?  If  nay,  who  had  removed  such  envelope  or  wrapper  ? 
Where  is  such  envelope  or  wrapper  now  ?  What  has  become  of  it  ? 
Where  did  you  last  see  it  ?    How,  and  to  whom,  was  it  addressed  ? 

4.  Was  the  said  letter  sent  to  you  by  hand,  by  rail,  by  post,  and 
which  or  how  otherwise?  Did  any  other,  and  what  documents  or 
papers  come  with  it  ?  If  yea,  identify  the  same,  and  state  where  the 
same  now  are,  and  what  has  become  of  each  of  them.  From  what 
place  did  the  said  letter  come  ?  Was  there  any^  and  what,  postmark 
on  it? 

5.  Was  the  said  letter  accompanied  by  any  request  from  any,  and 
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what,  person  that  you  would  insert  it  in  your  paper  ?  Were  you  ever 
asked  to  print  the  said  letter  ?  If  yea,  .state  when  and  by  whom, 
and  if  such  request  was  in  writing,  identify  the  document.  Wfaai 
reply  did  you  make  to  such  request,  if  any,  and  when,  and  to  whom, 
and  whether  verbally  or  in  writing  ?  If  verbally,  state  what  yoo 
said,     if  in  writing,  identify  the  document. 

6.  Did  you  know  from  whom  the  said  letter  had  come  when  yoiL 
first  saw  it  1  Did  you  recognize  the  handwriting  of  the  said  letter 
or  of  the  address  ?  Is  it  the  fact  that  you  published  the  said  letter 
without  knowing  who  sent  it  ?  Do  you  know  now  ?  If  yea^  state 
from  whom  it  came,  and  when,  and  how,  and  from  whom  or  what 
you  first  learnt  this.  State  to  the  best  of  your  knowledge  who  the 
writer  is,  and  whether  he  is,  or  has  at  any  and  what  time,  been  a 
ratepayer  of  St  Saviour's  parish. 

7.  Did  you  before  you  published  the  said  letter  make  any,  and 
what,  inquiries  as  to  whether  the  writer  thereof  was  a  ratepayer  of 
St  Saviour's  parish,  or  as  to  who  the  writer  was  1  If  yea,  what  was 
the  nature  and  result  of  each  such  inquiry,  and  when,  and  how,  and 
of  whom  did  you  make  it? 

8.  Did  you,  before  you  published  the  said  letter,  take  any  and 
what  precautions,  or  make  any,  and  what,  inquiries  as  to  the  truth  of 
the  statements  contained  in  it,  or  make  any,  and  what,  inquiry  at  all 
with  respect  to  the  said  letter  ?  Have  you  ever  made  any  such,  and 
what,  inquiries,  and  when  ?  And  what  was  the  result  of  each  sudi 
inquiry  1 

9.  Was  the  letter  received  by  you  altered  in  any  way  befonB 

insertion  in  Hie GoLzette  ?    If  yea,  specify  exactly  each  sudi 

alteration,  and  state  when,  and  why,  and  by  whom  it  was  made. 

10.  What  number  of  copies  of  The Gazette  for  the  26tli 

March,  and  for  the  2nd  of  April,  were  printed  and  published  re- 
spectively ?  How  many  copies  of  the  issue  of  the  26th  of  Maich 
circulated  in  St  Saviour's  parish  1  Was  not  that  a  larger  number 
than  usual  ? 

[Note. — Interrogatory  6  above  ia  only  admissible  where  the  identity  of  SQch 
writer  is  a  fact  material  to  some  issue  raised  in  the  case.  {Hennemf  v.  Wri^ 
(No.  2),  24  Q.  B.  D.  445,  n. ;  36  W.  R.  879  ;  Gihstm  v.  Evansy  23  Q.  B.  D.  3S4 ; 
68  L.  J.  Q.  B.  612  ;  61  L.  T.  388.)  And  Interrogatory  8  is  not  admissible,  it  b 
said,  where  the  only  issue  is  as  to  the  amount  of  damages.  {PwnuU  v.  WalUr  ead 
another,  24  Q.  B.  D.  441  ;  69  L.  J.  Q.  R  125  ;  38  W.  R.  270 ;  62  L.  T.  75.)  As 
to  interrogatory  10,  the  plaintiff  is  only  entitled  to  an  approximate  statement  in 
round  figures  of  the  circulation  of  the  defendant's  paper.  {Rumney  v.  Walter  eaU 
another,  61  L.  J.  Q.  B.  149 ;  40  W.  R  174;  66  L.  T.  757 ;  Janus  v.  Can, 
7  Times  L.  R.  4.] 
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No.  74. 

Interrogatories  in  an  Action  against  a  Newspaper  Proprietor 
(allowed  in  Lefkoy  v.  Burnside,  4  L.  R,  Ir.  340 ;  41  L.  T. 
199 ;  14  Cox,  C.  C.  260 ;  cmte,  p.  681.) 

"  1.  Is  it  Dot  the  fact  that  in  the  said  newspaper  published  on  the 
6th  day  of  July,  1878,  or  some  other  and  what  date,  an  article 
appeared  in  the  words  and  figures  set  forth  in  the  sixth  paragraph  of 
the  Statement  of  Claim  in  this  action  ?    If  not,  how  otherwise  i 

"  2.  Were  not  you,  the  defendant  William  Burnside,  upon  and 
before  the  said  6th  day  of  July,  1878,  or  some  other  and  what  date, 
the  proprietor,  either  alone  or  jointly  with  some  other  and  what 
person  or  pei*sons,  of  the  ^aid  newspaper  ?  " 


No.  75. 

Interrogatories  on  behalf  of  the  Plaintiff  to  be  answered  by  am, 
Officer  of  the  Leeds  Daily  News  Company  (Limited\  and  by 
the  Defendant  William  Lav/ries  Jackson. 

1.  Is  the  defendant  William  Lauries  Jackson  the  editor  or  pub- 
lisher of  the  Leeds  Daily  News,  and  what  position  does  he  occupy 
in  respect  of  the  said  newspaper  ? 

2.  Is  the  said  William  Lauries  Jackson  a  shareholder  in  the  said 
company  ?  - 

3.  Is  it  the  duty  of  the  said  William  Lauries  Jackson  to  exercise  a 
supervision  over  paragraphs  of  the  nature  of  those  set  out  in  the 
Statement  of  Claim  'i 

4.  Did  the  said  William  Lauries  Jackson  write,  or  have  any- 
thing  to  do  with  the  writing  of,  any  and  which  of  the  paragraphs 
mention^  in  tlie  Statement  of  Claim :  and,  if  not,  who  was  (he 
writer  of  such  paragraphs,  and  of  ea^h  of  them  t 

5.  Did  the  said  William  Lav/ries  Jackson  see  any  and  which  of 
the  sa/id  paragraphs  before  they  were  inserted  in  the  newspaper  or 
before  the  newspaper  was  published  or  circulated;  cmd  did  he 
sanction  the  publication  of  the  said  paragraphs,  or  of  amy  and 
which  of  them  ? 

6.  By  whom,  and  in  what  way,  were  the  said  paragraphs  brought 
to  the  office  of  the  newspaper  company ;  or  were  they  received  by 
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anyone  else,  and  whom,  on  their  account,  at  one  time ;  and,  if  not» 
when  were  they  received  ? 

7.  Were  the  numbers  of  the  Leeds  Daily  News  of  the  134 
August,  1875,  19th  August,  1875, 10th  September,  1875,  and  the 
numbers  of  the  Leeds  Daily  News  containing  the  paragraph  com- 
mencing with  the  word  Query,  printed  and  published  by  the  Leeds 
Daily  News  Company  (Limited),  or  by  the  defendant  William  Lauries 
Jackson,  or  by  both  of  them  ?  " 

[The  words  in  italics  were  struck  out  by  Archibald,  J.,  at  Chaxnbeis,  and  the 
rest  aUowed,  on  January  8tb,  1876.    See  WeMy  Notes  for  1876,  p.  1 1.] 


No.  76. 

Bedfuhd  v.  Colt. 
Interrvgatories. 

*'  1.  Did  you  write  or  cause  to  be  written  the  letter  to  the  editw 
dated  23rd  November,  1881,  published  in  the  Hereford  Times  of 
26th  November,  1881,  under  the  heading  of  '  The  distraint  for  reat 
case  at  Leominster,'  and  signed  by  your  name  T.  A.  Colt  ? 

*'  2.  By  your  allegation  in  that  letter  that  one  of  the  holders  of  the 
bill  of  sale  mentioned  in  your  letter  had  affirmed  something  since  in 
a  court  of  law  that  he  did  not  possess  a  £5  note,  did  you  not  inteod 
to  refer  to  the  plaintiff  ? " 


No.  77. 

ATiswer. 

''  In  answer  to  the  first  and  second  of  the  said  interrogatories,  I  saj 
that  I  object  to  answer  the  same,  on  the  ground  that  the  same  cannot 
legally  be  asked  by  way  of  interrogatories,  and  also  upon  the  grounds 
that  they  seek  discoveiy  of  evidence  which  relates  exclusively  to  mj 
case,  and  that  such  discovery  is  not  sufficiently  material  at  this  stage 
of  the  action." 

[This  answer  was  held  insufficient  by  the  Divisional  Court,  Grove  m^ 
Lopes,  J  J.,  on  the  authority  of  AUhusen  v.  Lahouchere,  (C.  A.)  3  Q.  B.  D.  651; 
47  L.  J.  Ch.  819 ;  48  L.  J.  Q.  B.  34 ;  27  W.  R.  12 ;  39  L.  T.  207 ;  and  the 
defendant  was  ordered  to  tile  further  and  better  answers  (May  4th,  1882).] 
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No.  78. 
Interrogatoriea  in  Jones  v.  Richards,  15  Q.  B.  D.  439. 

"  1.  Did  you,  on  or  about  the  16th  of  February,  1885,  or  at  some 
other  and  what  date,  write  and  send  or  cause  to  be  sent  to  Colonel 
Pryse,  of,  &c.,  a  letter,  of  which  a  copy  is  annexed  hereto,  marked  A, 
of  which  the  original  will,  if  you  require  it,  be  shown  to  you  before 
swearing  your  affidavit  in  answer  to  these  interrogatories  on  your 
giving  reasonable  notice  in  that  behalf? 

"  2.  Did  you  on  or  about  the  26th  of  January,  1885,  or  at  some 
other  and  what  date,  write  and  send  or  cause  to  be  sent  a  letter,  of 
which  a  copy  is  annexed,  marked  B  [the  letter  containing  the  alleged 
libel],  of  which  the  original  will,  if  you  require  it,  be  shown  to  you 
before  swearing  your  affidavit  in  answer  to  these  interrogatories  on 
your  giving  reasonable  notice  in  that  behalf? " 


No.  79. 
Answers  thereto. 


"  1. 1  object  to  answer  the  inten-ogatory  numbered  1,  on  the  gi-ound 
that  the  same  is  in*elevant  for  the  purposes  of  this  action. 

'*  2.  I  object  to  answer  the  interrogatory  numbered  2,  on  the  ground 
that  1  am  advised  and  believe  that  my  answer  thereto  might  tend  to 
criminate  me." 

[The  Court  held  the  answer  to  the  first  interrogatory  insufficient,  the  question 
being  relevant  as  leading  up  to  a  matter  in  issue  in  the  cause  ;  see  amte,  p.  575.] 


No.  80. 
Notice  of  Motion  on  Appeal. 

In  the  Court  of  Appeal. 

Between  A.  B.     .        .        .    Plaintiflf, 

and 
C.  &  D.         .        .    Defendants. 

Take  notice,  that  this  honourable  Court  will  be  moved  on , 

the  — — —  day  of ,  1895,  or  so  soon  thereafter  as  counsel  can 


> 
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be  heard,  by  Mr. ,  Q-C,  of  counsel  for  the  above-named  de- 

fendaDts,  that  the  verdict  and  jadgment  obtained  in  this  action  bj 

the  plaintiff  at   the  Assizes  before  the  Hon.  Mr.   Jastioe 

and  a  special  jury  on  the day  of  • ,  1895,  be  set 

aside,  and  that  judgment  be  entered  for  the  defendants ;  or   that  % 
new  trial  may  be  bad  between  the  parties  on  the  grounds : — 

1.  That  there  was  no  evidence  to  go  to  the  jury  of  [or,  that \ 

2.  That  the  learned  Judge  misdirected  the  jury  by  telling  than 
that : — 

[Here  state  the  direction  to  which  exception  is  takenJ] 
8.  That  the  verdict  was  against  the  weight  of  the  evidence. 
And  that  the  costs  of  this  appeal  and  in  the  Court  below  may  be 
paid  by  the  plaintiff  to  the  defendants. 

Dated  this day  of ,  1895. 

Youra,  &a, 

E.  &  F., 
To  the  above-named  plaintiff,  Defendants*  soliciton. 

and  to  Messrs.  G.  &  H.,  his 
solicitors  or  agents. 


No.  81. 

Notice  of  Motion  to  Commit  for  Contempt  of  Court  and  for  an 

Injvmction. 

Take  notice,  that  this  honourable  Court  will  be  moved  before 
the  Divisional  Court,  sitting  at  the  Royal  Courts  of  Justice,  Strand, 
London,  on ,  the day  of ,  1896,  or  so  soon  there- 
after as  counsel  can  be  heard,  by  counsel  on  behalf  of  the  above- 
named  plaintiff,  for  an  order  that  E.  F.,  of ,  the  printer  and 

publisher,  and  G.  H.,  of ,  the  proprietor  of  the news- 
paper, may  be  committed  to  HoUoway  Prison  for  a  contempt  of  this 
honourable  Court  in  printing  and  publishing,  in  the  issue  of  the  said 
newspaper  for  January  21st,  1896,  certain  comments  and  statement 
relating  to  the  above  action  now  awaiting  trial  in  this  honourable 
Court,  and  for  printing  and  publishing,  in  the  issue  of  the  said  news- 
paper for  January  23rd,  1896,  a  letter  relating  to  the  said  action, 
purporting  to  be  from  C.  D.,  one  of  the  above-named  defendants. 

And  that  the  said  E.  F.  and  G.  H.,  their  servants  or  agents,  may 
be  restrained  from  printing  or  publishing  in  the  sidd  newspaper  any 
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comments  or  correspondence  calculated  to  prejudice  or  interfere  with 
the  fair  trial  of  the  said  action. 

And  that  the  said  E.  F.  and  G.  H.  may  be  ordered  to  pay  the 
costs  of  this  motion. 

And  for  such  further  or  other  relief  as  the  nature  of  the  case  may 
require. 

Dated  this day  of ,  1896. 

K.  L. 

[Address], 
To  E.  F..  Plaintiff's  solicitor. 

Printer  and  publisher  of  the newspaper, 

And  to  G.  H.,  the  proprietor  thereof. 

Take  notice,  that  in  support  of  the  above  motion  the  under-men- 
tioned affidavits  will  be  read,  copies  whereof  are  served  herewith, 
viz.  : — 

Affidavit  of  A.  B.,  filed ,  1896. 

Affidavit  of  J.  S.,  filed ,  1896. 


II.  FORMS  OF  PLEADINGS,  Etc.,  IN  THE  COUNTY 

COURT. 

No.  82. 

(County  Court  Rules,  1889 — ^Appendix,  Form  75.) 

Statement  of  Plaintiff's  Cause  of  Action  i/a  Actions  of  Libel  or 
Slander  Remitted  for  Trial  in  a  Cov/aty  Court, 

In  the  County  Court  of ,  holden  at . 


Between  A.  B.        .        .    Plaintiff, 

[Address  and  description'], 
and 
CD.        .        .    Defendant, 

[Address  and  description]. 

Being  an  action  of  libel  [or  slander]  commenced  in  Her  Majesty's 
High  Court  of  Justice,  and  remitted  by  order  of  a  Judge  [or  Master 
or  District  Registrar]  thereof  under  section  66  of  the  County  Courts 
Act,  1888,  to  be  tried  in  this  Court. 
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Libel. 
This  action  is  brought : — 

For  that  the  defendant  falsely  and  maliciously  wrote  and  published 

of  and  concerning  the  plaintiff  the  words  following :  — "  ffe  is  a  liar, 

a  hlackguardy  and  a  scoundrel;"  and   the  plaintiff  claims  £200 

damages. 

Lihel  of  the  Plaintiff  in  the  Way  of  his  Trade. 

Or,  For  that  the  defendant  falsely  and  maliciously  caused  to  be 
printed  and  published  of  and  concerning  the  plaintiff  in  the  way  of 
his  trade  as  a  grocer  the  words  following :— "  Mr,  A.  B,  sands  hia 
siiga/r  and  dusts  his  pepper*'  whereby  the  plaintiff  was  injured  in 
his  trade,  and  lost  the  custom  of  several  persons,  particularly  X.,  T. 
and  Z.,  who  had  before  dealt  at  the  plaintiff's  shop ;  and  the  plaintiff 
claims  £50  damages. 

Slander. 

Or,  For  that  the  defendant  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  plaintiff  the  words  following : — "A.K 
is  a  thief  a/nd  stole  Mr.  Brown's  ducks ; "  and  the  plaintiff  daimi 
£30  damages. 

Slander  of  Plaintiff  in  the  Way  of  his  Calling, 

Or,  For  that  the  defendant  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  plaintiff,  in  the  way  of  his  business 
and  calling  as  a  ratcatcher,  the  words  following : — "  A.  B.  is  a  great 
rogue,  and  instead  of  doing  his  best  to  kill  the  rats,  he  encourages 
the  breed,  so  that  he  may  have  vwre  employment  from  the  fiirmers^ 
whereby  the  plaintiff  was  injured  in  his  business,  and  several 
farmers,  particularly  X.,  Y.  and  Z.,  who  had  usually  employed  him 
to  kill  the  rats  on  their  farms^  ceased  to  do  so;  and  the  plaintiff 
claims  £20  damages. 

Above  is  the  statement  of  the  plaintiffs  cause  of  action. 

Dated  this day  of ,  18 — , 

A.  B.,  plaintiff, 

or, 

E.  F.,  plaintiff's  solicitor. 
To  the  registrar  of  the  Court, 

and  to  the  defendant. 

\N,B. — The  above  Forms  are  only  given  as  examples :  and  the  statemeni  of  ik 
plaintiff's  cause  of  action  must  im  all  cases  he  according  to  (he  fads,  and  he  a$  contiit 
as  possible,] 
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No.  83. 

(County  Court  Rules,  1889— Appendix,  Forms  95,  96,  and  97.) 

Notice  of  Special  Defences,  &c, 

[Heading  as  in  Form  No.  82.] 

Take  notice,  that  the  defendant  intends  at  the  hearing  of  this 
action  to  give  in  evidence  and  rely  upon  the  following  ground  of 
defence : — 

Dated  this day  of ,  18 — . 

The  defendant  [or  defendant's  solicitor]. 

To  the  registrar  of  the  Court. 

(i.)  Justification, 

That  the  libel  [or  slander]  complained  of  is  time  in  substance  and 
in  fact. 

(ii.)   Under  section  1  of  Lord  GampbelVs  Act 

Take  notice,  that  the  defendant  on  the  trial  of  this  action  will  give 
in  evidence  in  mitigation  of  damages  that  he  made  [or  offered]  an 
apology  to  the  plaintiff  for  the  libel  [or  slander]  complained  of  before 
the  commencement  of  the  action  [or  as  soon  after  the  commencement 
of  the  action  as  he  had  an  opportunity  of  so  doing]. 

(iii.)  Under  section  2  of  Lord  Campbell's  Act 
Take  notice,  that  the  defendant  on  the  trial  of  this  action  will  give 
in  evidence  and  rely  upon  the  following  ground  of  defence ;  (that  is 
to  say,) 

That  the  libel  was  inserted  in  the  newspaper  called  or  known  by 
the  name  of without  actual  malice  and  without  gross  negli- 
gence, and  that  before  the  commencement  of  the  action  [or  as  soon 
after  the  commencement  of  the  action  as  he  had  an  opportunity  of 
doing  so]  the  defendant  inserted  in  the  said  newspaper  [or  offered  to 
publish  in  any  newspaper  or  periodical  publication  to  be  selected  by 
the  plaintiff]  a  full  apology  for  the  said  libel,  and  that  the  defendant 

has  paid  into  Court  £ by  way  of  amends  for  the   injury 

sustained  by  the  plaintiff  by  the  publication  of  the  said  libel. 

[^^",3, — If  the  libel  was  pvhlished  in  any  periodical  pviblication  other  than  a  news- 
paper,  alter  the  notice  accordingly,] 
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III.  PRECEDENTS  OF  CRIMINAL  PLEADINGS. 

No.  84. 

Information  for  a  Libd  on  a  Private  Individual 

R.  V.  Newman  (1  E.  &  B.  268,  558 ;  22  L  J.  Q.  B.  156 ;  17  Jnr.  617: 

3  C.  &  K  252 ;  Dears.  C.  C.  85). 

"  In  the  Queen's  Bench. 

"  Michaelmas  Temi,  15  Vict,  A.D.  1851. 
"  Middlesex  to  wit. 

"  Be  it  remembered,  that  C.  F.  Robinson,  Esq.,  coroner  and  a^ior- 
ney  of  our  Lady  the  Queen  in  the  Court  of  Queen's  Bench,  who 
prosecutes  for  our  said  Lady  the  Queen  in  this  behalf,  comes  here 
into  the  said  Court  at  Westminster,  the  21st  day  of  November,  in  the 
fifteenth  year  of  the  reign  of  our  said  Lady,  and  gives  the  Court  td 
understand  and  be  informed  that  John  Henry  Newman,  Doctor  d 
Divinity,  late  of  the  parish  of  Aston,  in  the  county  of  Warwiei, 
contriving  and  wickedly  and  maliciously  intending  to  injure  aad 
vilify  one  Giovanni  Qiacinto  Achilli,  and  to  bring  him  into  great 
contempt,  scandal,  infamy,  and  disgrace,  on  the  1st  of  October, 
A.D.  1851,  did  falsely  and  maliciously  compose  and  publish  a  certain 
false,  scandalous,  malicious,  and  defamatory  libel,  containing  diven 
false,  scandalous,  malicious,  and  defamatory  matters  concerning  the 
said  Giovanni  Giacinto  Achilli,  that  is  to  say : — [Here  foUoux  ike 
libel,  set  out  verbatim,  with  the  necessary  innuendoes].  Which 
said  false,  scandalous,  malicious,  and  defamatory  libel,  the  said 
John  Henry  Newman  did  then  publish  to  the  great  damage,  scand4 
and  disgrace  of  the  said  Giovanni  Giacinto  Achilli,  in  contempt  of 
our  said  Lady  the  Queen,  to  the  evil  and  pernicious  example  of  all 
others  in  like  case  offending  and  against  the  peace  of  our  said  Lad? 
the  Queen,  her  crown  and  dignity.  Whereupon  the  said  coroner  and 
attorney  of  our  said  Lady  the  Queen,  who  for  our  said  Lady  the 
Queen  in  this  behalf  prosecuteth,  prayeth  the  consideration  of  the 
Court  here  in  the  premises,  and  that  due  process  of  law  may  he 
awarded  against  the  said  John  Henry  Newman  in  this  behaJf  t«» 
make  him  answer  to  our  said  Lady  the  Queen  touching  and  concenuo^ 
the  premises  aforesaid." 

[See  Crown  Office  Rules,  1886,  Form,  No.  30.] 

For  a  precedent  of  an  information  for  a  libel  on  a  body  or  class  of 
persons,  see  R,  v.  Oathercole,  2  Lewin,  C.  C.  pp.  238 — 253. 
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No.  85. 
Pleas  to  the  Above  Information* 

"  In  the  Queen's  Bench. 

"Michaelmas  Term,  15  Vict.,  A.D.  1851. 

"  1.  And  the  said  John  Henry  Newman  appears  here  in  Court  by 
Henry  Lewin,  his  attorney,  and  the  said  information  is  read  to  him, 
which  being  by  him  heard  and  understood,  he  complains  to  have  been 
grievously  vexed  and  molested  under  colour  of  the  premises,  and  the 
less  justly  because  he  saith  that  he  is  Not  Quilty  of  the  said  supposed 
offences  in  the  said  information  alleged,  &c. 

"  2.  And  for  a  further  plea,  the  said  John  Henry  Newman  saith 
that  before  the  composing  and  publishing  of  the  said  alleged  libel,  to 
wit,  on  the  Ist  of  January,  1830,  &c  :  [Here  follow  facts  showing  the 
truth  of  the  matters  cha/rged,]  And  so  the  said  John  Henry  Newman 
says  that  the  said  alleged  libel  consists  of  allegations  true  in  substance 
and  in  fact,  and  of  fair  and  reasonable  comments  thereon. 

"  And  the  said  John  Henry  Newman  further  saith,  that  at  the  time 
of  publishing  the  said  alleged  libel,  it  was  for  the  public  benefit  that 
the  matters  therein  contained  should  be  published,  because,  he  says, 
that  great  excitement  prevailed  and  numerous  public  discussions  had 
been  held  in  divers  places  in  England  on  divers  matters  of  controversy 
between  the  churches  of  England  and  Rome,  with  respect  to  which  it 
was  important  the  truth  should  be  known ;  and  inasmuch  as  the  said 
Q.  G.  Achilli  took  a  prominent  part  in  such  discussions,  and  his 
opinion  and  testimony  were  by  many  persons  appealed  to  and  relied 
on  as  of  a  person  of  character  and  respectability,  with  reference  to 
the  matters  in  controversy,  it  was  necessary  for  the  purpose  of  more 
effectually  examining  and  ascertaining  the  truth,  that  the  matters  in 
the  said  alleged  libel  should  be  publicly  known,  in  order  that  it  might 
more  fully  appear  that  the  opinion  and  testimony  of  the  said 
G.  G.  Achilli  were  not  deserving  of  credit  or  consideration  by  reason 
of  his  previous  misconduct :  [Here  follow  other  facts  showing/  that  it 
was  for  the  public  benefit  that  the  said  Tnatters  charged  should  be 

published .]    And  so  the  said  John  Henry  Newman  says  he 

published  the  said  alleged  libel  as  he  lawfully  might  for  the  causes 
aforesaid,  and  this  the  said  John  Henry  Newman  is  ready  to  verify. 
Wherefore  he  prays  judgment,  &c." 

(See  Crown  Office  Rules,  1886,  Form,  No.  81.) 

*  The  pleas  originally  filed  were  demiured  to,  and  amended ;  the  amended 
pleas  were  again  demurred  to,  as  being  too  general  in  their  statements,  and  were 
then  altered  to  the  above  form. 

O.L.S.  Z  Z 
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No.  86. 

Replication. 

«  Hilary  Term,  16  Vict.,  1852. 

"  The  said  C.  F.  Robinson,  Esq.,  coroner  and  attorney  of  our  said 
Lady  the  Queen,  in  the  Court  of  Queen's  Bench,  who  prosecutes  far 
our  Lady  the  Queen  as  to  the  plea  first  pleaded,  puts  himself  upon 
the  country,  and  as  to  the  plea  secondly  pleaded,  saith  that  the  said 
J.  H.  Newman  of  his  own  wrong  and  without  the  cause  in  his  said 
plea  alleged,  composed,  and  published  the  said  libel  as  in  the  said 
information  aUeged,  &c." 

Issue  joined,  Hilary  Term,  16  Vict.,  1852. 

(See  Crown  Office  Rules,  1886,  Form,  No.  83.) 


No.  87. 

Information  ex  officio  for  a  Sed/itioua  LiheL 

R.  V.  John  Home,  clerk  (afterwards  John  Home  Tooke),  CJowp.  672; 

11  St  Tr.  264;  20  How.  St  Tr.  651. 

Michaelmas  Term,  17  Geo.  TIL  A-D.  1776. 
"  London,  to  wit. 

"  Be  it  remembered  that  Edward  Thurlow,  Esq.,  attorney-general 
of  our  present  sovereign  Lord  the  King,  who  for  our  said  present 
sovereign  Lord  the  King  prosecutes  in  this  behalf,  in  his  proper 
person  comes  into  the  Court  of  our  said  present  sovereign  Lord  the 
King  before  the  King  himself,  at  Westminster  in  the  county  of 
Middlesex,  oh  Thursday  next  after  fifteen  days  from  the  day  of  St 
Maitin  in  this  same  term,  and  for  our  said  Lord  the  King  giveth 
the  Court  here  to  understand  and  be  informed,  that  John  Home,  late 
of  London,  clerk,  being  a  wicked,  malicious,  seditious,  and  ill-disposed 
])erson,  and  being  greatly  disaffected  to  our  said  present  sovereign 
Lord  the  King,  and  to  his  administration  of  the  government  of  ibis 
kingdom,  and  the  dominions  thereunto  belonging,  and  wickedly, 
maliciously,  and  seditiously  intending,  devising,  and  contriving  to 
stir  up  and  excite  discontents  and  seditions  among  His  Majes^s 
subjects,  and  to  alienate  and  withdraw  the  affection,  fidelity,  and 
allegiance  of  His  said  Majesty's  subjects  from  His  said  Majesty,  and 
to  insinuate  and  cause  it  to  be  believed  that  divers  of  His  Majesty's 
innocent  and  deserving  subjects  had  been  inhumanly  murdered  by 
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Hie  said  Majesty's  troops  in  the  province,  colony,  or  plantation  of  the 
Massachusetts-Bay,  in  New  England,  in  America,  belonging  to  the 
crown  of  Great  Britain,  and  unlawfully  and  wickedly  to  seduce  and 
encourage  His  said  Majesty's  subjects  in  the  said  province,  colony,  or 
plantation,  to  resist  and  oppose  His  Majesty's  government,  on  the 
8th  day  of  June,  in  the  15th  year  of  the  reign  of  our  present  sove- 
reign Lord  George  the  Third,  &a,  with  force  and  arms  at  London 
aforesaid,  in  the  parish  of  St.  Mary-le-Bow,  in  the  ward  of  Cheap, 
wickedly,  maliciously,  and  seditiously,  did  write  and  publish,  and 
cause  and  procure  to  be  written  and  published,  a  certain  false,  wicked, 
malicious,  scandalous  and  seditious  libel,  of  and  concerning  His  said 
Majesty's  government,  and  the  employment  of  His  troops,  according 
to  the  tenor  and  effect  following :  *  King*8'  Arms  Tavern,  Gomhill, 
June  7th,  1775.  At  a  special  meeting  this  day  of  several  members  of 
the  Constitutional  Society,  during  an  adjournment,  a  gentleman  pro- 
posed, that  a  subscription  should  be  immediately  entered  into  (by  such 
of  the  members  present  who  might  approve  the  purpose),  for  raising 
the  sum  of  £100  —to  be  applied  to  the  relief  of  the  widows,  orphans, 
and  aged  parents  of  our  beloved  American  fellow  subjects,  who,  faithful 
to  the  character  of  Englishmen,  preferring  death  to  slavery,  were,  for 
that  reason  only,  inhumanly  murdered  by  the  King's  (meaning  His 
said  Majesty's)  troops,  at  or  near  Lexington  and  Concord,  in  the 
province  of  Massachusetts  (meaning  the  said  province,  colony,  or  plan- 
tation of  the  Massachusetts-Bay,  in  New  England,  in  America)  on 
the  19th  of  last  April;  which  sum  being  immediately  collected,  it 
was  thereupon  resolved,  that  Mr.  Home  (meaning  himself  the  said 
John  Home)  do  pay  to-morrow  into  the  hands  of  Messieurs  Brownes 
and  CoUison,  on  the  account  of  Dr.  Franklin,  the  said  sum  of  £100, 
and  that  Dr.  Franklin  be  requested  to  apply  the  same  to  the  above- 
mentioned  purpose. — John  Home '  (meaning  himself  the  said  John 
Home),  in  contempt  of  our  said  Lord  the  King,  in  open  violation  of 
the  laws  of  this  kingdom,  to  the  evil  and  pernicious  example  of  all 
others  in  the  like  case  offending,  and  also  against  the  peace  of  our 
said  present  sovereign  Lord  the  King,  his  crown  and  dignity.  [Then 
follow  several  counts  for  the  several  publications  of  the  same  libel 
vn  the  various  newspapers.] 

"  And  the  said  Attorney-General  of  our  said  Lord  the  King  for  our 
said  Lord  the  King  further  gives  the  Court  here  to  undei-stand  and 
be  informed  that  the  said  John  Home,  being  such  person  as  aforesaid, 
and  again  unlawfully,  wickedly,  maliciously,  and  seditiously  intending, 
devising,  and  contriving  as  aforesaid,  afterwards,  to  wit,  on  the  14th 
day  of  July,  in  the  loth  year  aforesaid,  with  force  and  arms  at 

z  z  2 
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LoDdon  aforesaid,  in  the  parish  and  ward  aforesaid,  wickedly,  mali- 
ciously, and  seditiously  did  write  and  publish,  and  cause  and  procure 
to  be  written  and  published,  a  certain  fidse,  wicked,  malicious,  scan- 
dalous, and  seditious  libel,  of  and  concerning  His  said  Majesty's 
government,  and  the  employment  of  His  troops,  according  to  the 
tenor  and  effect  following: — ^'I  (meaning  himself  the  said  John 
Home)  think  it  proper  to  give  the  unknown  contributor  this  notice 
that  I  (again  meaning  himself  the  said  John  Home)  did  yesterday 
pay  to  Messrs.  Brownes  and  Collison,  on  the  account  of  Dr.  Franklin, 
the  sum  of  dB50  and  that  I  (again  meaning  himself  the  said  John 
Home)  will  write  to  Dr.  Franklin,  requesting  him  to  apply  the  same 
to  the  relief  of  the  widows,  orphans,  and  aged  parents  of  our  heloved 
American  fellow  subjects,  who,  faithful  to  the  character  of  English- 
men, preferring  death  to  slavery,  were  (for  that  reason  only) 
inhumanly  murdered  by  the  King's  (meaning  His  said  Majesty's) 
troops,  at  or  near  Lexington  and  Concord,  in  the  province  of  Massa- 
chusetts (meaning  the  said  province,  colony,  or  plantation  of  the 
Massachusets-Bay  in  New  England  in  America)  on  the  19th  of  April 
last, — John  Home'  (again  meaning  himself  the  said  John  Home)  in 
contempt  of  our  said  Lord  the  King,  in  open  violation  of  the  laws  of 
this  kingdom,  to  the  evil  and  pernicious  example  of  all  others  in  the 
like  case  offending,  and  also  against  the  peace  of  our  said  present 
sovereign  Lord  the  King,  his  crown,  and  dignity.  [Then  follow  other 
counts  for  other  puUicationa  of  the  aanie  libel,]  Whereupon  the 
said  Attomey-Qeneral  of  our  said  Lord  the  King,  who  for  our  said 
present  sovereign  Lord  the  King  prosecutes  in  this  behalf,  prays  the 
consideration  of  the  Court  here  in  the  premises,  and  that  due  process 
of  law  may  be  awarded  against  him,  the  said  John  Home,  in  this 
behalf,  to  make  him  answer  to  our  said  present  sovereign  Lord  the 
King  touching  and  concerning  the  said  premises  aforesaid,  &a 

E.  Thxjrlow." 
[See  Crown  Office  Rules,  Form,  No.  81.] 


No.  88. 
IndictmeTU  for  a  Blasphemous  Libel. 
to  wit 


The  jurors  for  our  Lady  the  Queen  upon  their  oath  present  that 
A  B.,  being  a  wicked  and  evil-disposed  person,  and  disregarding  the 
laws  and  religion  of  the  realm,  and  wickedly  and  profiemely  devising 
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and  intending  to  bring  the  Holy  Scriptures  and  the  Christian  religion 
into  disbelief  and  contempt  among  the  people  of  this  kingdom,  on  the 

day  of ,  A.D. ,  unlawfully  and  wickedly  did 

compose,  print,  and  publish,  and  cause  and  procure  to  be  composed, 

printed,  and  published,  a  certain  scandalous,  impious,  blasphemous 

and  profane  libel,  of  and  concerning  the  Holy  Scriptures  and  the 

Christian  religion,  in  one  part  of  which  said  libel  there  were  and  are 

contained,  amongst  other  things,  certain  scandalous,  impious,  blasphe- 

mens  and  profane  roattei-s  and  things,  of  and  concerning  the  Holy 

Scriptures  and  the   Christian  religion,  according  to  the  tenor  and 

effect  following,  that  is  to  say :  [Here  set  out  tlie  first  blasphemous 

passage],  and  in  another  part  thereof  there  were  and  are  contained, 

amongst  other  things,  certain  other  scandalous,  impious,  blasphemous, 

and  profane  matters  and  things,  of  and  concerning  the  said  Holy 

Scriptures  and  the    Christian  religion,  according  to  the  tenor  and 

effect  following,  that  is  to  say :  [Here  set  out  other  blasphemous 

passages]  :  to  the  high  displeasure  of  Almighty  God,  to  the  great 

scandal  and  reproach  of  the  Christian  religion,  to  the  evil  example  of 

all  others  in  the  like  case  offending,  and  against  the  peace  of  our  said 

Lady  the  Queen,  her  crown  and  dignity. 

[See  another  precedent  in  R,  v.  Ramsey  and  Foote,  1  C.  &  E. 
pp.  126—131.] 


No.  89. 
Indictmsnt  for  publishing  and  sMingan  Obscene  Picture, 
-,  to  wit. 


The  jurors  for  our  Lady  the  Queen  upon  their  oath  present  that 
A.  B.,  being  a  wicked  and  evil-disposed  person,  and  unlawfully 
devising,  contriving  and  intending  to  debauch  and  corrupt  the  morals 
of  the  young  and  of  divers  other  liege  subjects  of  our  said  Lady  the 

Queen,  on  the day  of A.D. ,  in  a  certain  open 

and  public  shop  of  him,  the  said  A.  B.,  situate  and  being  at  number 

High  Street,  in  the  parish  of ,  in  the  town  of , 

in  the  county  aforesaid,  unlawfully,  wickedly,  designedly,  and  mali- 
ciously did  publish  and  sell,  and  cause  and  procure  to  be  published 
and  sold,  to  one  C.  D.  a  certain  lewd,  scandalous  and  obscene  picture 

[print,  photograph,  or  engraving],  intituled ,  and  representing 

[Here  give  such  a  detailed  description  of  the  picture  as  vnll 

manifestly  show  its  indecency],  to  the  manifest  corruption  of  the 
morals  of  the  young,  and  of  other  liege  subjects  of  our  said  Lady  the 
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Queen,  in  contempt  of  oar  said  Lady  the  Queen  and  her  laws,  to  the 
evil  example  of  all  others  in  the  like  case  offending,  and  against  the 
peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

[See  another  precedent,  1  Cox,  C.  C.  229 ;  and  also  s.  7  of  the  Iat 
of  Libel  Amendment  Act,  1888,  post,  p.  751.] 


No.  90. 
IndictmeTit  for  Seditious  Words. 


',  to  wit. 


The  jurors  for  our  Lady  the  Queen  upon  their  oath  present  that 
A  £.,  being  a  wicked,  malicious,  seditious,  and  evil-disposed  peraon, 
and  wickedly,  maliciously,  and  seditiously  contriving  and  intending 
the  peace  of  our  Lady  the  Queen  and  of  this  realm  to  disquiet  and 
disturb,  and  the  liege  subjects  of  our  said  Lady  the  Queen  to  incite 
and  move  to  hatred  and  dislike  of  the  person  of  our  said  Lady  tlie 
Queen  and  of  the  government  established  by  law  within  this  realm, 
and  to  incite,  move,  and  persuade  great  numbers  of  the  liege  subjects 
of  our  said  Lady  the  Queen,  to  insun*ections,  riots,  tumults,  and 
breaches  of  the  peace,  and  to  prevent  by  force  and  arms  the  execution 
of  the  laws  of  this  realm  and  the  preservation  of  the  public  peace,  on 

the day  of ,  A.D. ,  in  the  presence  and  hearing 

of  divere,  to  wit, of  the  liege  subjects  of  our  said  Lady  the 

Queen  then  assembled  together,  in  a  certain  speech  and  discourse  by 
him  the  said  A  B.  then  addressed  to  the  said  liege  subjects  so  then 
assembled  together,  as  aforesaid,  unlaw^fuUy,  wickedly,  maliciously, 
and  seditiously  did  publish,  utter,  pronounce,  and  declare  with  a  load 
voice  of  and  concerning  the  government  established  by  law  within 
this  realm,  and  of  and  concerning  our  said  Lady  the  Queen,  and  the 
crown  of  this  realm,  and  of  and  concerning  the  liege  subjects  of  our 
said   Lady  the   Queen,  committing  and  being  engaged  in   divers 
insurrections,  riots,  and  breaches  of  the  public  peace,  amongst  other 
words  and    matter,  the   false,  wicked,  seditious  and   inflammatory 
words  and  matter  following,  that  is  to  say: — [Here  set  oiU  the 
seditious  words  verbatim] ;  in  contempt  of  our  said  Lady  the  Queen 
in  open  violation  of  the  laws  of  this  realm,  to  the  evil  and  pernicious 
example  of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 
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« 

No.  91 

iTidictment  for  Defamatory  Words  spoken  to  a  Magistrate  in  the 

Execviion  of  his  Duty. 
Middlesex,  to  wit. 

The  jurors  for  our  Lady  the  Queen  upon  their  oath  present,  that 

heretofore,  to  wit,  on  the day  of in  the  year  of  our 

Lord, one  A.  B.  was  brought  before  C.  D.,  Esquire,  then  and 

yet  being  one  of  the  justices  of  our  said  Lady  the  Queen,  assigned  to 
keep  the  peace  of  our  said  Lady  the  Queen  in  and  for  the  county  of 
Middlesex,  and  also  to  hear  and  determine  divers  felonies,  trespasses, 
and  other  misdeeds  committed  in  the  said  county;  and  the  said  A.  B. 
was  then  charged  before  the  said  C.  D.,  upon  the  oath  of  one  R  F., 
that  he,  the  said  A.  B.,  had  then  lately  before  feloniously  taken, 
stolen,  and  taken  away  divers  goods  and  chattels  of  the  said  K  F. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  the  said  A.  B.,  being  a  scandalous  and  ill-disposed  person, 
and  wickedly  and  maliciously  intending  and  contriving  to  scandalize 
and  vilify  the  said  C.  D.  as  such  justice  as  aforesaid,  and  to  bring  the 
administration  of  justice  in  this  kingdom  into  contempt,  afterwards, 
and  whilst  the  said  C.  D.,  as  such  justice  as  aforesaid,  was  examining 
and  taking  the  depositions  of  divers  witnesses  against  him  the  said 
A.  B.,  in  that  behalf,  to  wit,  on  the  day  and  year  aforesaid,  wickedly 
and  maliciously,  in  the  presence  and  hearing  of  divers  good  and  liege 
subjects  of  our  said  Lady  the  Queen,  did  publish,  utter,  pronounce, 
declare,  and  say  with  a  loud  voice  to  the  said  C.  C,  and  whilst  he  the 
said  C.  D.  was  so  acting  as  such  justice  as  aforesaid,  the  false,  wicked, 
malicious,  and  seditious  words  and  matter  following,  that  is  to  say : — 
[Here  set  out  the  seditious  words  verbatim] ;  to  the  great  scandal 
and  reproach  of  the  administration  of  justice  in  this  kingdom,  to  the 
great  scandal  and  damage  of  the  said  C.  D.,  in  contempt  of  our  said 
Lady  the  Queen  and  her  laws,  to  the  evil  example  of  all  others  in  the 
like  case  offending,  and  against  the  peace  of  our  said  Lady  the  Queen; 
her  crown  and  dignity. 


No.  92. 
Indictment  for  a  Libel  on  a  Private  Individual  at  Common  La/w. 

,  to  wit 

The  jurors  for  our  Lady  the  Queen,  upon  their  oath,  present  that 
[i)efore  and  at  the  time  of  the  committing  of  the  offence  hereinafter 
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mentioned,  one  C.  D.  was,  and  still  is,  a  solicitor  of  the  SapTeme 
Court,  and  exercised  and  carried  on  the  profession  or  business  of  sudi 

solicitor  at ,  in  the  county  of ;  and  that]  A.  B.  being 

a  person  of  an  evil  and  wicked  mind,  and  wickedly,  malicioasly,  and 
unlawfully  contriving  and  intending  to  injure,  vilify,  and  prejadioe 
the  said  C.  D.,  and  to  bring  him  into  public  contempt,  scandal, 
infamy,  and  disgrace,  and  to  deprive  him  of  his  good  nanie,  fsune, 
credit,  and  reputation  [in  his  said  profession  and  business,  and  other- 
wise to  injure  and  aggrieve  him  therein],  on  the day  of , 

in  the  year  of  our  Lord ,  wickedly,  maliciously,  and  unlawfully 

did  write  and  publish,  and  cause  and  procure  to  be  written  and  pub- 
lished, [in  the  form  of  a  letter  directed  to  one  K  F.,]  of  and  concern- 
ing the  said  C.  D.  [and  of  and  concerning  him  in  his  said  profession 
and  business,  and  of  and  concerning  his  conduct  and  behaviour 
therein],  the  false,  scandalous,  malicious,  and  defamatory  words 
following,  that  is  to  say  : — [Here  set  out  the  libel  verbatim,  wtk  aU 
necessary  inn\jbemdoes\  to  the  great  damage,  scandal,  and  disgrace  of 
the  said  C.  D.  [in  his  said  profession  and  business],  to  the  evil  ex- 
ample of  all  others  in  the  like  case  offending,  and  against  the  peace 
of  our  said  Lady  the  Queen,  her  crown  and  dignity. 

[See  another  Precedent,  2  Cox,  C.  C.  App.  xxix.] 


No.  93. 
Indictment  for  a  Libd  on  a  Dead  Man, 

The  jurors  for  our  Lady  the  Queen,  upon  their  oath,  present  that 
before  the  committing  of  the  offence  hereinafter  mentioned,  to  wit, 
on  the  29th  day  of  May,  1888,  John  Batchelor,  of  Penarth,  in  the 
*county  of  Glamorgan,  died,  and  that  Thomas  Henry  Ensor,  being  a 
person  of  an  evil  and  wicked  mind,  wickedly,  maliciously  and  un- 
lawfully designing  and  intending  to  injure  and  defame  the  character, 
reputation  and  memory  of  the  said  John  Batchelor,  and  to  vilify  and 
to  throw  scandal  upon  his  family  and  posterity,  and  to  bring  them 
into  public  contempt  and  infamy,  and  to  stir  up  the  hatred  and  ill- 
will  of  the  subjects  of  our  Lady  the  Queen  against  them,  and  to 
deprive  them  of  their  good  name,  fame  and  reputation,  and  to  pro- 
voke them  to  a  breach  of  the  peace,  on  the  23rd  day  of  July,  1886, 
wilfully,  maliciously  and  unlawfully  did  write  and  publish,  and  cause 
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and  procure  to  be  printed  and  published*  of  and  concerning  the  Baid 
John  Batchelor,  his  family  and  posterity,  the  false,  scandalous,  mali- 
cious and  defamatory  words  following,  that  is  to  say : — *'  Suggested 
epitaph  for  the  Batchelor  statue  '*  [Here  copy  the  libel  verbatim]^  to 
the  scandal  and  reproach  of  the  name  and  memory  of  the  said  John 
Batchelor,  to  the  great  damage  and  disgrace  of  his  family  and 
posterity,  to  the  evil  example  of  all  others  in  the  like  case  offending, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 


No.  94. 

Indictment  under  Sect.  4  of  Lord  Ca/mpbelUs  Act 

[Commence  oa  in  precedent  No.  92 ;  then  set  out  the  libel  with 
aU  necessary  innuendoes,  and  conclude  as  follows] : — he,  the  said 
A.  B.,  then  well  knowing  the  said  defamatory  libel  to  be  false ;  to 
the  great  damage,  scandal,  and  disgrace  of  the  said  0.  D.,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  Lady  the  Queen,  her  crown  and  dignity. 


No.  96. 

Indictment  under  Sect.  5  of  Lord  CampbdPs  Act. 

[This  will  precisely  follow  the  preceding  form,  merdy  omitting 
the  words: — "he,  the  said  A.  B.,  then  well  knowing  the  said 
defamatory  libel  to  be  false."] 

*  In  the  case  of  R,  v.  Enwr,  3  Times  L.  R.  366,  four  of  the  counts  ran  thus : — 
''A  fjEdse,  scandalous,  and  defamatoiy  libel,  having  a  tendency  to  cause  a  breach 
of  the  peace,  and  which  on  the  27th  day  of  July,  1886,  did  cause  a  certain  breach 
of  the  peace,  to  wit,  an  assault  by  one  Cyril  Batchelor  and  one  Llewellyn 
Batchelor  upon  one  Henry  Lascelles  Carr  at  Cardiff,  in  the  county  of  Glamorgan, 
in  the  form  of  a  letter  or  newspaper  paragraph  delivered  and  read  by  the  said  T. 
H.  Ensor  to  John  Henry  Taylor,  James  Harris,  Henry  Lascelles  Carr,  and  divers 
other  persons  at  Cardiff  aforesaid,  according  to  the  tenor  and  effect  following,  that 
is  to  say."  These  words  were  inserted  because  in  that  case  an  assault  had  actually 
followed  the  libel ;  but  they  are  not  essential  to  an  indictment  for  such  an  offence. 
Where  there  has  been  no  assault  the  defendant  i»  still  criminally  liable  if  there  be 
other  evidence  of  a  criminal  intent 
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"  For  a  precedent  of  indictment  for  sending  a  threatening  letter^  see 
1  C!oz,  C.  C,  App.  xi 


No.  96. 

Demurrer  to  an  IndictTnent  or  Information, 

And  the  said  A.  B.,  in  his  own  proper  person,  cometh  into  Cooit 
here,  and,  having  heard  the  said  indictment  [or  information]  read^ 
saith,  that  the  said  indictment  [or  information]  and  the  matters 
therein  contained,  in  manner  and  form  as  the  same  are  above  stated 
and  set  forth,  are  not  sufficient  in  law,  and  that  he  the  said  A.  B.  is 
not  bound  by  the  law  of  the  land  to  answer  the  same ;  and  this  he  is 
ready  to  verify :  wherefore,  for  want  of  a  sufficient  indictment  [or 
information]  in  this  behalf,  the  said  A.  B.  prays  judgment,  and  that 
by  the  Court  he  may  be  dismissed  and  discharged  from  the  said 
premises  in  the  said  indictment  [or  information]  specified. 
[See  Crown  Office  Rules,  1886,  Form,  No.  80.] 


No.  97. 

Jomder  in  Demurrer. 

And  J.  N.,  who  prosecutes  for  our  said  Lady  the  Queen  in  this 
behalf,  saith,  that  the  said  indictment  [or  information]  and  the 
matters  therein  contained,  in  manner  and  form  as  the  same  are  above 
stated  and  set  forth,  are  sufficient  in  law  to  compel  the  said  A.  B.  to 
answer  the  same ;  and  the  said  J.  N.,  who  prosecutes  as  aforesaid,  is 
ready  to  verify  and  prove  the  same,  as  the  Court  here  shall  direct  and 
award  :  wherefore,  inasmuch  as  the  said  A.  B.  hath  not  answered  to 
the  said  indictment  [or  information],  nor  hitherto  in  any  manner 
denied  the  same,  the  said  J.  N.,  for  our  said  Lady  the  Queen,  prays 
judgment,  and  that  the  said  A.  B.  may  be  convicted  of  the  premises 
in  the  said  indictment  [or  information]  specified. 


No.  98. 
Pleas  to  an  IndictToent 

R  V.  NiBLETT. 


"  At  the  assizes  and  general  delivery  of  the  Queen's  gaol  for  the 
county  of  Berkshire,  holden  in  and  for  the  said  county  on  the  fourth 
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day  of  May  in  the  year  of  our  Lord  1886,  cometh  into  Court  the 
said  E.  N.,  in  her  own  proper  person,  and  having  heard  the  said 
indictment  read,  saith  she  is  not  guilty  of  the  said  premises  in  the 
said  indictment  above  specified  and  charged  upon  her,  and  of  this  she 
the  said  £.  N.  puts  herself  upon  the  country,  &c. 

"  And  for  a  further  plea  in  this  behalf,  the  said  K  N.  says  that  our 
Lady  the  Queen  ought  not  further  to  prosecute  the  said  indictment 
against  her,  because  she  says  that  it  is  ti-ue  that  the  Reverend  A.  B. 
is  the  man  who  slept  at  her  house  on  the  fourth  day  of  June  last  with 
the  said  X.  Y.  [omd  so  on,  stating  facta  showing  the  truth  of  every 
matter  charged  in  the  alleged  libel] ;  and  so  the  said  E.  N.  says  that 
the  said  alleged  libel  is  true  in  substance  and  in  fact.  And  the  said 
E.  N.  further  saith  that  before  and  at  the  time  of  publishing  the  said 
alleged  libel,  it  was  for  the  public  benefit  that  the  matters  contained 
therein  should  be  published  to  the  extent  that  they  were  published  by 
her,  because  the  Reverend  A.  B.  then  was  and  still  is  a  clergyman  of 

the  Church  of  England,  in  charge  of  the  parish  of ,  in  the  said 

county,  and  the  said  X.  Y.  had  been  a  servant  of  the  said  Reverend 
A.  B.  in  the  said  paiish,  and  because  it  was  notorious  in  the  said 
parish  that  the  said  X.  Y.  was  a  woman  of  immoral  character,  and 
because  scandal  and  evil  report  existed  in  the  said  parish  to  the  effect 
that  she  had  had  improper  connection  with  the  said  Reverend  A.  B. 
whilst  she  was  in  his  service,  and  also  that  he  had  since  cohabited 

with  her  at  in  the  county  of  Middlesex,  where  she  passed 

under  the  name  of  Mrs.  B.,  and  at  other  places  and  under  other 
names  to  such  parishioners  unknown,  and  because  these  reports  created 
great  scandal  to  the  church,  and  greatly  disquieted  the  parishioners 
of  the  said  parish,  and  because  it  was  of  the  greatest  consequence  to 
such  parishioners  to  know  whether  these  reports  were  true  or  false, 
and  to  obtain  evidence  which  might  be  laid  before  the  bishop  of  the 
diocese  in  which  such  parish  was  situated,  in  order  that  proceedings 
might  be  taken  to  inquire  into  the  truth  or  falsity  of  such  reports : 
wherefore  the  said  E.  N.,  being  aware  of  the  premises  and  being  her- 
self a  member  of  the  said  Church  of  England,  and  believing  it  to  be 
her  duty  to  acquaint  the  said  pai'ishioners  with  the  facts  above 
mentioned  as  to  the  conduct  of  the  said  Reverend  A.  B.,  such  facts 
being  within  her  own  knowledge,  published  the  said  alleged  libel  to 
the  churchwarden  of  the  said  parish,  and  to  the  parish  clerk,  and  to 
six  of  the  parishioners  of  the  said  parish,  all  of  whom  were  church- 
men and  interested  therein,  in  order  that  the  said  alleged  libel,  or  a 
copy  thereof,  should  be  forwarded  to  the  said  bishop,  and  a  copy 
thereof  was  forwarded  to  the  said  bishop,  who  thereupon  at  once 
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began  to  inquire  into  the  truth  or  falsity  of  the  said  report ;  and  the 
said  £.  N.  in  no  way  published  the  said  alleged  libel  save  to  the 
said  bishop,  churchwarden,  parish  clerk,  and  parishioners  aforesaid. 
Wherefore  the  said  E.  K.  says  it  was  for  the  public  benefit  that  the 
matters  charged  in  the  said  alleged  libel,  and  all  and  every  of  them* 
should  be  so  published  by  her  as  aforesaid.  And  this  she  is  ready  to 
verify,  wherefore  she  prays  judgment,  and  that  by  the  Court  here 
she  may  be  dismissed  and  discharged  from  the  said  premises  in  the 
said  indictment  above  specified." 

[See  another  Precedent,  2  Cox,  C.  C,  App.  xxzii;  and  Crown 
OflBce  Rules,  1886,  Form,  No.  81.] 


For  a  plea  in  abatement  to  an  indictment  for  libel,  see  iZ.  v.  Oavan 
Duffy,  1  Cox,  C.  C.  282,  and  R.  v.  J.  MitcheU,  11  L.  T.  (Old  S.)  Ill 

For  a  plea  of  abatement  on  the  ground  that  other  proceedings  for 
the  same  libel  were  still  pending,  see  K  v.  J.  MitchM,  3  Cox,  C.  C. 
94, 106 ;  with  demurrer  thereto  and  joinder  in  demurrer  (ib.  96),  and 
replication  (ib.  107). 

For  a  plea  to  the  jurisdiction  of  the  court  in  a  criminal  case  of 
libel,  and  a  demurrer  thereto,  see  12.  v.  Hon,  Robert  JohiMon,  6  East, 
683 ;  2  Smith,  691  ;  29  How.  St.  Tr.  103. 


No.  99. 
Replication  to  the  above  Pleas. 


And  thereupon  J.  N.  [the  clerk  of  arraigns,  <fec.]  who  prosecutes  for 
our  said  Lady  the  Queen  in  this  behalf,  as  to  the  plea  of  the  said  A.  B. 
by  him  firstly  above  pleaded,  and  whereof  the  said  A.  B.  hath  pat 
himself  upon  the  country,  doth  the  like,  &c.  And  as  to  the  plea  of 
the  said  A.  B.  by  him  secondly  above  pleaded,  the  said  J.  N.,  who 
prosecutes  as  aforesaid,  says  that  our  said  Lady  the  Queen  ought  not 
by  reason  of  anything  in  the  said  second  plea  alleged  to  be  barred  or 
precluded  from  prosecuting  the  said  indictment  against  the  said  A.  B., 
because  he  says  that  he  denies  the  said  several  matters  in  the  said 
second  plea  alleged,  and  saith  that  the  same  are  not,  nor  are  nor  is 
any  or  either  of  them,  true ;  but  that  the  said  A.  B.  of  his  own 
wrong,  and  without  the  cause  and  matter  of  defence  in  his  said  second 
plea  alleged  and  set  forth,  committed  the  offence  and  published  the 
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said  libel  in  manner  and  form  as  in  the  said  indictment  is  mentioned. 
And  this  he,  the  said  J.  N.,  prays  may  be  inquired  of  by  the  country, 
&c.    And  the  said  A.  B.  doth  the  like. 

(See  another  precedent  2  Oox^  C.  C,  App.  xxxiv.,  and  Crown  Office 
Rules,  1886,  Form,  No.  83). 


No.  100. 
Demurrer  to  a  Plea. 


And  J.  N.,  who  prosecutes  for  our  said  Lady  the  Queen  in  this 
behalf,  as  to  the  said  plea  of  the  said  A.  B.  by  him  above  pleaded, 
saith  that  the  same,  and  the  matters  therein  contained,  in  manner  and 
form  as  the  same  are  above  pleaded  and  set  forth,  are  not  sufficient  in 
law  to  bar  or  preclude  our  said  Lady  the  Queen  from  prosecuting  the 
said  indictment  against  him  the  said  A  B.,  and  that  our  said  Lady 
the  Queen  is  not  bound  by  the  law  of  the  land  to  answer  the  same ; 
and  this  he,  the  said  J.  N.,  who  prosecutes  as  aforesaid,  is  ready  to 
verify  :  wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  he  the 
said  J.  N.  for  our  said  Lady  the  Qneen,  prays  judgment,  and  that 
the  said  A  B.  may  be  convicted  of  the  premises  in  the  said  indict- 
ment specified. 

(See  Crown  Office  Rules,  1886,  Form,  No.  84.) 


No.  101. 
Joinder  in  Demurrer, 


And  the  said  A  B.  saith,  that  his  said  plea,  by  him  above  pleaded, 
and  the  matters  therein  contained,  in  manner  and  form  as  the  same 
are  above  pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and 
preclude  our  said  Lady  the  Queen  from  prosecuting  the  said  indict- 
ment against  him  the  said  A.  B.,  and  the  said  A  B.  is  ready  to 
verify  and  prove  the  same,  as  the  said  Court  here  shall  direct  and 
award  :  wherefore,  inasmuch  as  the  said  J.  N.,  for  our  said  Lady  the 
Queen,  hath  not  answered  the  said  plea,  nor  hitherto  in  any  manner 
denied  the  same,  the  said  A.  B.  prays  judgment,  and  that  by  the 
Court  here  he  may  be  dismissed  and  discharged  from  the  sai<l 
premises  in  the  said  indictment  specified. 

(See  Crown  Office  Rulefe,  1886,  Form,  No.  85.) 
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No.  102. 

Election  Petition  under  the  Corrupt  and  Illegal  Practioes 

Prevention  Act,  1895, 

In  the  High  Court  of  Justice. 
Queen's  Bench  Division. 

The  Parliamentary  Elections  Act,  1868, 

and 
The  Corrupt  and  Illegal  Practices  Prevention  Acts,  1883  and  1895. 

Election  for  the  Borough  of  S ,  holden  on  July  15th,  1895. 

The  Petition  of  A,  of ,  whose  name  is  subscribed. 

1.  Your  petitioner  is  a  person  who  was  a  candidate  at  the  above 
election. 

2.  The  said  election  was  holden  on  July  15th,  1895,  when  B.,  C. 
and  your  petitioner  were  candidates ;  and  the  returning  officer  has 
returned  the  said  B.  and  C.  as  being  duly  elected. 

3.  And  your  petitioner  says  that  during  the  said  election  the  said 
B.  by  himself  and  his  election  agent  and  by  other  persons  on  his 
behalf  made  and  published  false  statements  of  fact  in  relation  to  the 
personal  character  and  conduct  of  your  petitioner  for  the  purpose  of 
affecting  the  return  of  your  petitioner  at  the  said  election. 

4.  And  as  to  such  of  the  said  illegal  practices  as  were  committed 
by  an  agent  of  the  said  B.  other  than  his  election  agent,  your 
petitioner  further  says  that  B.  or  his  election  agent  authorized  or 
consented  to  the  committing  thereof  by  such  other  agent,  or  paid  for 
circulation  of  the  false  statement  constituting  such  illegal  practice, 
and  that  the  election  of  the  said  B.  was  procured  or  materially 
assisted  in  consequence  of  the  making  and  publishing  of  such  false 
statements. 

5.  By  reason  of  the  matters  hereinbefore  set  out  the  said  B.  was 
and  is  incapacitated  from  serving  in  the  present  Parliament  for  the 

said  Borough  of  S ,  and  the  said  election  and  return  of  the 

said  B.  were  and  ai*e  wholly  null  and  void. 

Wherefore  your  petitioner  prays  that  it  may  be  determined 
that  the  saiid  B.  was  not  duly  elected  or  returned,  and  that  his 
election  and  return  were  and  are  wholly  null  and  void. 
Dated  the  2nd  day  of  September,  1895. 

(Signed)        A 


APPENDIX  B 


RECENT    LEGISLATION    AS    TO    LIBELS    IN 

NEWSPAPERS,  &c. 

Since  the  first  edition  of  this  book  appeared,  two  important 
statutes  have  been  passed  modifying  the  law  of  libel  in  some 
material  particulars,  especially  with  regard  to  libels  published  in 
newspapers.  In  this  Appendix,  I  propose  to  trace  the  history  of  this 
legislation,  showing  the  causes  which  led  to  the  introduction  of  the 
measures,  and  the  extent  to  which  the  grievances  complained  of 
have  been  thereby  remedied. 

The  efficiency,  and  therefore  the  influence,  of  the  newspaper  press 
has  enormously  increased  during  the  last  thirty  or  forty  years.  It  is 
now,  in  this  country  at  all  events,  a -mighty  power  for  good.  Hence, 
the  nation  gladly  listens  to  any  complaint  made  by  the  press,  and  is 
anxious  to  remove  any  grievance  of  which  it  can  fairly  complain. 

And  till  recently  newspaper  proprietors  had  undoubtedly  good 
reason  to  complain  of  the  severity  of  the  common  law.  The  contents 
of  a  newspaper  largely  consist  of  reports  of  the  proceedings  of  public 
meetings,  or  of  meetings  of  various  public  bodies,  such  as  town 
councils,  vestries,  boards  of  guardians  and  others.  To  reports  of 
such  meetings  no  privilege  attached  at  common  law.  Reports  of 
judicial  or  parliamentary  proceedings  were  alone  privileged.  {Davison 
V.  DuTican,  7  E.  &  B.  229 ;  26  L.  J.  Q.  B.  104 ;  Popham  v.  Pickburn, 
7  H.  &  N.  891 ;  31  L.  J.  Ex.  138.)  Hence,  if  a  report  containing 
any  defamatory  statement  of  fact  was  printed  in  a  newspaper,  the 
proprietor  had  no  defence  to  an  action  for  damages,  unless  he  could 
prove  the  statement  to  be  literally  true.  In  the  absence  of  any 
privilege,  the  fact  that  the  report  was  fair  and  accurate  would  not 
avail  him.  It  was  not  enough  for  him  to  prove  that  the  words 
complained  of  were  in  fact  uttered  at  the  meeting  by  the  speaker 
named  in  the  report ;  he  had  to  go  further,  and  *  show  that  the 
statement  itself  was  true. 

It  is  a  clear  rule  of  the  common  law — and  in  most  cases  a  salutary 
one — that  whoever  reports  or  repeats  defamatory  words  is  as  liable 
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to  an  action  as  the  man  who  invented  the  falsehood,  and  set  it  in 
circulation.  The  fact  that  the  defendant  did  not  himself  originate 
the  story  is  no  answer  to  an  action  for  damages  brought  by  the 
person  defamed.  By  repeating  the  tale,  the  defendant  practically 
indorsed  it,  giving  it  increased  authority,  and  starting  it  on  a  fresh 
cai'eer  of  mischief.  It  is  in  fact  the  repetition  of  the  falsehood 
which  injures  the  plaintiff's  reputation,  rather  than  its  original 
utterance.  This  is  especially  so,  if  the  repetition  be  in  a  newspaper. 
Hence,  whenever  false  defamatory  words  were  uttered  at  a  public 
meeting,  and  reported  in  the  local  newspaper,  the  proprietor  was 
liable  to  pay  damages  It  was  of  no  avail  for  him  to  urge  that  there 
was  an  entire  absence  of  malice,  that  the  report  was  published  in  the 
ordinary  course  of  his  business  as  a  journalist,  that  he  deemed  it  to 
be  his  duty  to  present  his  readers  with  a  full,  true,  and  impartial 
account  of  what  had  really  taken  place  at  a  public  meeting  on  the 
previous  evening.  It  is  seldom  that  any  libel  is  inserted  in  a 
newspaper  out  of  actual  malice.  But  the  absence  of  malice  affords 
no  defence  to  an  action.  Again,  it  was  of  no  avail  for  him  to  urge 
that  the  speaker  was  known,  and  that  the  plaintiff  should  have  sued 
him,  and  not  the  paper  which  merely  reported  his  remarks.  The 
person  defamed  is  in  no  way  bound  to  sue  the  speaker,  even  though 
the  paper  named  him.  He  may  sue  the  paper,  or  the  speaker,  or 
both,  if  he  likes ;  though  he  probably  would  not  recover  substantial 
damages  from  both.  It  might  happen  that  the  original  remark  was 
a  bond  fide  comment  on  a  matter  of  public  interest,  and  therefore 
not  actionable  as  a  slander ;  if  so,  it  of  course  would  remain  a  hand 
fide  comment,  and  therefore  no  libel,  when  printed  in  the  newspaper. 
But  in  every  other  case,  if  an  action  was  brought,  the  paper  had  to 
pay  damages,  unless  the  words  could  be  shown  to  be  literally  true. 

The  defendant  in  such  an  action  might  indeed  give  evidence  to 
show  that  the  report  was  correct,  that  A.  B.  had  in  fact  uttered  the 
words  attributed  to  him  in  the  paper;  but  such  evidence  only  went 
in  mitigation  of  damages  ;  it  was  no  defence  to  the  action.  On  the 
other  hand,  the  counsel  for  the  plaintiff  would  not  fail  to  imprest 
upon  the  jury  that  it  was  the  republication  of  the  defamatory  words 
in  the  newspaper  which  had  really  injured  the  reputation  of  the 
plaintiff.  Charges  recklessly  made  by  an  angry  speaker  in  the  excite- 
ment of  the  moment  were  thus  circulated  throughout  the  country  to 
the  lasting  injury  of  a  perfectly  innocent  person.  No  one  could  say 
into  whose  hands  a  copy  of  that  paper  might  come.  Moreover 
additional  weight  is  given  to  the  calumny  by  its  republication  in  the 
columns  of  a  respectable  paper.    Many  people  will  believe  it  merely 
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because  it  is  in  print  In  one  case  of  this  kind  the  learned  judge 
quoted  with  approval  the  following  passage  from  a  text-book :  "  The 
consequence  of  publishing  in  the  papers  calumnies  uttered  at  some 
political  or  parish  meeting  may  be  most  injurious  to  the  person 
calumniated.  The  original  slander  may  not  be  actionable  per  ae,  or 
the  communication  may  be  privileged,  so  that  no  action  lies  against 
the  speaker ;  moreover,  the  meeting  may  have  been  thinly  attended, 
and  the  audience  may  have  known  that  the  speaker  was  not  worthy 
of  credit.  But  it  would  be  a  terrible  thing  for  the  person  defamed, 
if  such  words  could  therefore  be  printed  and  published  to  all  the 
world  and  remain  in  a  permanent  form  recorded  against  him,  without 
any  remedy  being  permitted  him  for  the  injury  caused  by  their 
extended  circulation."  See  the  summing-up  of  the  late  Baron 
Huddleston  in  Kelly  v.  O'MaUey  cmd  others,  6  Times  L.  B.  at  p.  64. 
And  though  in  that  case  the  plaintiff  recovered  only  £5  damages,  in 
many  other  cases  a  jury  has  thought  fit  to  award  substantial  damages 
against  a  newspaper  for  publishing  such  a  report 

This  being  the  state  of  the  law,  public  attention  was  forcibly  called 
to  the  matter  by  the  case  of  Fv/rceU  v.  Sowler,  which  was  decided  in 
the  Court  of  Appeal  in  February,  1877.  There  the  defendant  was 
the  proprietor  of  the  Manchester  C(ywrier,  and  he  had  published  a 
report,  which  was  admitted  to  be  accurate,  of  the  proceedings  at  a 
meeting  of  the  board  of  guardians  for  the  Altrincham  Poor  Law 
Union.  At  that  meeting  serious  charges  were  made  against  the 
plaintiff,  who  was  the  medical  officer  of  the  union  workhouse  at 
Knutsford,  of  neglecting  his  duties,  and  refusing  to  attend  pauper 
patients  who  needed  his  services.  These  charges  proved  to  be 
utterly  unfounded,  and  they  were  made  in  the  absence  of  the  plain- 
tiff, and  without  any  notice  having  been  given  him.  Mr.  Sowler's 
defence  was  that  the  matter  was  one  of  public  interest,  and  that  it 
was  his  duty  to  report  what  had  actually  occurred  at  that  meeting 
for  the  information  of  the  ratepayers.  The  jury,  however,  found  a 
verdict  for  the  plaintiff  for  forty  shillings,  which  carried  costs.  Mr. 
Sowler  appealed  to  the  Divisional  Court,  but  they  upheld  the  verdict 
on  the  ground  that  the  matter  was  not  one  of  public  interest  at  all. 
(See  1  C.  P.  D.  781.)  Mr.  Sowler  appealed  to  the  Court  of  Appeal, 
which  differed  from  the  Divisional  Court  on  this  point,  and  held  that 
the  administration  of  the  poor  law  and  the  treatment  of  the  paupers, 
in  each  union  district,  was  clearly  a  matter  of  public  interest  in  that 
locality.  But  the  Court  of  Appeal  held  that,  as  the  plaintiff  was 
absent,  and  had  had  no  notice  of  the  charges  made  against  him,  the 
board  of  guardians  ought  not  to  have  discussed  the  matter  at  that 

O.L.S.  3  A 
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meeting,  or  at  all  events  not  while  reporters  were  present  in  the 
room ;  and  that,  though  reporters  had  been  permitted  to  remain 
daring  the  discussion,  still  the  editor  when  reading  over  the  report 
ought  to  have  exercised  his  discretion,  and  struck  this  portion  out  of 
the  report ;  for  it  was  obviously  unfair  to  the  plaintiff  that  such  ex 
parte  statements  should  be  published  in  the  local  papers ;  and  so  the 
verdict  was  again  upheld.     (2  C  P.  D.  215.) 

This  case  created  considerable  consternation  in  the  newspaper 
world  ;  and  to  it  we  mainly  owe  the  Newspaper  Libel  Act  of  1881. 
Here  was  a  report,  which  was  admitted  to  be  accurate,  of  a  discossion 
that  had  taken  place  on  a  matter  of  public  interest  at  a  meeting  of  a 
public  body,  and  yet  the  proprietor  of  the  newspaper  most  pay 
damages,  because  the  editor  had  not  cut  out  certain  passages  which 
in  the  opinion  of  the  Court  should  not  have  been  published.  Pro- 
prietors of  newspapers  always  contend,  as  Mr.  Sowler  did  in  this  very 
case,  that  in  the  hurry  of  setting  up  the  type  for  a  daily  paper  it  is 
practically  impossible  for  the  editor  to  read  through  the  copy  and 
weigh  each  word  it  contains ;  that  he  cannot  be  expected  to  edit  the 
report  of  a  public  meeting  and  cut  out  passages  which  relate  to 
matters  of  public  interest,  so  as  to  make  the  report  incomplete  ;  that 
80  long  as  the  meeting  is  one  that  ought  to  be  reported,  and  the 
report  printed  is  fairly  accurate,  nothing  more  can  be  required.  But 
this  is  a  view  which  the  legislature  and  the  law  courts  have,  so  far, 
steadily  refused  to  adopt ;  and  the  editor  of  a  paper  must  edit  the 
whole  paper  or  his  employers  must  take  the  consequences. 

The  public  had  their  grievance  too.  There  were  formerly  in  force 
many  statutes  which  facilitated  the  proof  of  the  publication  of  any 
libel  contained  in  a  newspaper,  and  enabled  the  person  libelled 
readily  to  discover  the  name  and  address  of  the  person  liable  to  him 
therefor.  Such  were  the  10  Anne,  c.  19 ;  the  38  Geo.  III.  ca  71 
and  78  ;  the  6  &  7  Will.  IV.  c.  76,  &c.  But  these  were  all  repealed : 
the  last  of  them  in  1870  by  the  33  &  34  Vict.  c.  99.  And  an 
instance  occurred  in  which  a  father  and  two  sons  owned  a  paper  in 
turns,  and  whichever  one  was  sued  was  always  able  to  prove  that  he 
had  ceased  to  be  owner  and  had  transferred  the  paper  to  one  of  the 
others  just  before  the  libel  in  question  had  appeared  ;  so  that  he  was 
not  liable.  Of  course  no  respectable  newspaper  could  descend  to 
such  a  subterfuge ;  and  there  was  no  objection  on  the  part  of  the 
Press  as  a  body  to  a  simple  method  of  registration  such  as  the  public 
required. 

Accordingly,  in  1879,  Mr.  Hutchinson  moved  for  the  appointment 
of  a  Select  Committee  of  the  House  of  Commons  to  inquire  into  the 
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law  of  newspaper  libel.  The  Committee  was  appointed,  but  had  not 
time  to  report  before  the  close  of  the  session.  It  consisted  of  the 
then  Attorney-General  (Sir  John  Holker),  Sir  Henry  James,  Mr. 
Courtney,  Mr.  Staveley  Hill,  Mr.  Alexander  Sullivan,  Baron  Henry 
de  Worms,  Mr.  Edward  Leatham,  Mr.  Gregory,  Mr.  Blennerhassett, 
Mr.  Floyer,  Dr.  Cameron,  Mr.  Richard  Paget,  Mr.  Errington,  Mr. 
Master,  and  Mr.  Hutchinson.  They  were  reappointed  in  1880,  and 
reported  as  follows  on  July  14,  1880  : — 

"  Your  Committee  have  not  thought  it  necesBary  to  call  witnesses  upon  the 
matters  referred  to  them.  They  have  had  the  advantage  of  the  evidence  taken  by 
the  Select  Committee  of  1879,  who,  owing  to  the  short  time  at  their  disposal,  were 
unable  to  report,  and  your  Committee  are  of  opinion  that,  through  the  labours  of 
the  former  Committee,  sufOicient  information  has  been  accumulated  for  the  pur- 
poses of  their  inquiry. 

Yoiu*  Committee  have  confined  themselves  to  an  examination  of  the  state  of  the 
law  affecting  civil  actions  and  criminal  prosecutions  for  newspaper  libel,  and  to 
the  changes  which,  in  their  judgment,  should  be  made  therein. 

It  appears  to  your  Committee  that  one  of  the  most  important  points  of  the 
subject  referred  to  them  is  the  question  of  extension  of  privilege  to  newspaper 
reports  of  the  proceedings  of  public  meetings. 

Your  Committee,  after  careful  consideration,  have  come  to  the  conclusion  that 
the  balance  of  convenience  requires  that  further  protection  should  be  given  to 
such  reports. 

Your  Committee  accordingly  recommend  that  any  report  published  in  any 
newspaper  of  the  proceedings  of  a  public  meeting  should  be  privileged,  if  such 
meeting  was  lawfully  convened  for  a  lawful  purpose,  and  was  open  to  the  public, 
and  if  such  report  was  fair  and  accurate,  and  published  without  malice,  and  if  the 
publication  of  the  matter  complained  of  was  for  the  public  benefit.  But  your 
Committee  are  of  opinion  that  such  protection  should  not  be  available  as  a 
defence  in  any  proceeding  if  the  plaintiff  or  prosecutor  can  show  that  the  de- 
fendant has  refused  to  insert  a  reasonable  letter,  or  statement  of  explanation  or 
contradiction  by  or  on  behalf  of  such  plaintiff  or  prosecutor. 

Your  Committee  recommend  that  no  criminal  prosecution  shall  be  commenced 
against  the  proprietor,  publisher,  editor,  or  anyone  responsible  for  the  publication 
>f  a  newspaper,  for  any  libel  published  therein,  without  the  fiat  of  the  Attorney- 
General  being  first  obtained. 

Your  Committee  are  also  of  opinion  that  the  name  of  every  proprietor  of  a 
lewspaper,  or  in  ihe  case  of  several  persons  engaged  as  partners  in  such  pro- 
prietorship, the  names  of  all  such  persons  should  be  registered  at  the  office  of  the 
Elegistrar  of  Joint  Stock  Companies,  with  full  particulars  of  the  addresses  and 
Kscupation  of  all  such  persons,  or  of  any  change  therein." 

In  the  following  year  (1881)  a  Bill  was  accordingly  introduced 
embodying  the  recommendations  contained  in  the  above  report :  it 
>a8sed  hurriedly  through  both  Houses,  without  any  adequate  dis- 
cussion in  either  ;   it  received  the  royal  assent  on  August  27,  1881 

3  A  2 
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and  80  became  the  Newspaper  libel  and  Registration  Act,  1881, 
which  is  printed  in  full  in  the  next  Appendix,  pp.  741 — 748. 

Baron  Pollock  has  described  this  Act  as  "a  sort  of  settlement 
between  the  public  on  the  one  hand  and  newspaper  proprietors  on  the 
other.  On  the  one  hand,  proprietors  of  newspapers  are  to  be  regis- 
tered ;  and  on  the  other  hand,  they  are  protected  by  the  Act  from 
what  the  Legislature  deemed  to  be  not  necessaiily  trivial,  but 
improper  or  uDuecessary  prosecutions  for  libel."  (Ex  parte  Huheri, 
Hurter  &  Son,  47  J.  P.  724 ;  15  Cox,  C.  C.  166.)  I  think,  however, 
the  public  got  the  best  of  the  bargain.  The  public  obtained  a  y&j 
valuable  system  of  registration  by  which  any  one  can  find  out  for  a 
shilling  who  is  responsible  to  him  for  any  libel  that  has  been  printed 
in  a  paper.  There  are  two  defects,  however,  in  the  system  at  present 
One  is  that,  when  a  newspaper  changes  hands,  there  is  no  provisioo 
compelling  the  transferee  to  register  himself  as  proprietor  till  the 
following  July ;  the  other,  that  where  a  newspaper  is  published  by  a 
limited  company  the  Act  does  not  apply,  and  there  is  no  entry  at 
Somerset  House  to  assist  the  person  libelled.  (See  note  to  sections 
11  and  18,  post,  pp.  746,  748.)  On  the  other  hand,  the  newspaper 
proprietors  procured  some  valuable  amendments  of  the  criminal  lav 
in  their  favour,  and  overruled  the  case  of  R,  v.  Sir  Robert  Carden, 
5  Q.  B.  D.  1 ;  but  they  signally  failed  to  attain  their  chief  object 
The  law  relating  to  reports  of  public  meetings  remained  practically 
unaltered.  It  is  tiiie  that  by  section  2  of  the  Act  such  reports  were 
declared  privileged ;  but  this  privilege  was  very  cautiously  guarded 
by  all  manner  of  limitations.  Still,  it  was  something  to  have  secured 
an  admission  of  the  principle  that  such  reports  under  proper  restrict 
tions  are  privileged ;  it  has  proved  to  be  ''  the  thin  end  of  the 
wedge,"  and  some  restrictions  have  already  been  removed.  The 
section  ran  as  follows  :  *'  Any  report  published  in  any  newspaper  of 
the  proceedings  of  a  public  meeting  shall  be  privileged,  if  such  meet- 
ing was  lawfully  convened  for  a  lawful  pui*pose  and  open  to  the 
public,  and  if  such  report  was  fair  and  accurate,  and  published  with- 
out malice,  and  if  the  publication  of  the  matter  complained  of  was 
for  the  public  benefit ;  provided  always  that  the  protection  intended 
to  be  afforded  by  this  section  shall  not  be  available  as  a  defence  in 
any  proceeding,  if  the  plaintiff  or  prosecutor  can  show  that  the 
defendant  had  refused  to  insert,  in  the  newspaper  in  which  the  report 
containing  the  matter  complained  of  appeared,  a  reasonable  letter  or 
statement  of  explanation  or  contradiction  by  or  on  behalf  of  such 
plaintiff  or  prosecutor." 


LIBELS  IN   NEWSPAPERS,    ETO.  725 

Hence,  in  order  to  bring  himself  within  the  protection  afforded  by 
this  enactment,  the  defendant  had  to  prove — 
(i)  That  the  meeting  was  a  public  meeting, 
(ii.)  Lawfully  convened 
(iii.)  For  a  lawful  purpose, 
(iv.)  And  open  to  the  public  ; 
(v.)  That  the  report  was  fair  and  accurate 
(vi.)  And  published  without  malice, 
(vii.)  And  that  the  publication  of  the  matter  complained  of  was 

for  the  public  benefit ; 
(viii.)  And,  after  proving  all  these  facts,  the  defendant  lost  his 
privilege,  if  the  plaintiff  or  prosecutor  could  show  that  the 
defendant  refused,  when  asked,  to  insert  a  reasonable  letter 
of  explanation  or  contradiction. 
It  was  the  seventh  proviso,  that  the  publication  of  the  matter  com- 
plained of  must  be  for  the  public  benefit,  which  rendered  this  provi- 
sion practically  nugatory.  It  was  not  enough  for  the  defendant  to 
prove  that  the  meeting  was  of  such  a  kind  that  its  proceedings  ought 
to  be  reported ;  the  defendant  had  to  satisfy  the  jury  that  it  was  for 
the  public  benefit  that  the  libellous  words  complained  of  should  have 
appeared  in  that  report.  If  the  jury  thought  that  the  report  would 
ha^e  been  as  beneficial  to  the  public  without  the  libellous  words  as 
with  them,  all  privilege  was  lost.  The  Manchester  Cov/rier  was 
again  to  the  fore.  It  reported  a  speech  made  at  a  public  election 
meeting  held  at  Manchester  in  October,  1885,  in  the  course  of  which 
a  speaker  made  a  most  serious  charge  against  a  Manchester  gentle- 
man, who  was  then  a  candidate,  not  for  any  division  of  Manchester, 
but  for  a  constituency  200  miles  away.  The  editor,  in  spite  of  the 
decision  in  Purcell  v.  Sowler,  allowed  a  full  report  of  this  speech  to 
appear  the  next  morning,  though,  of  course,  the^gentleman  libelled 
was  not  present  at  the  meeting,  and  had  had  no  notice  of  the  attack 
that  was  going  to  be  made  against  him.  The  Court  held,  on 
December  11,  1886,  that  the  defendant  could  claim  no  privilege, 
unless  the  jury  found  as  a  fact  that  it  was  for  the  public  benefit  that 
the  actual  libel  complained  of  should  be  published  broadcast  and  read 
at  every  Manchester  breakfast-table.  (Pankhv/rat  v.  Sowler,  3  Times 
L.  R.  193.) 

This  decision  gave  great  dissatisfaction  to  the  Press ;  for  it  again 
asserted  the  principle  that  it  was  absolutely  necessary  for  the  editor 
to  edit  a  report  of  a  public  meeting  just  as  he  would  a  letter  from  a 
private  correspondent.  It  made  it  clear  that  the  editor  must  not 
rely  on  the  known  accuracy  of  his  reporter ;  he  must  read  through 
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the  report  and  exercise  his  discretion  as  before.  For  it  clearly  is 
not  for  the  public  benefit  that  every  word  uttered  at  every  public 
meeting  should  be  printed  and  widely  disseminated.  For  instance, 
if  anything  seditious,  blasphemous,  or  obscene  be  uttered  there,  that 
must  be  omitted  from  the  report.  Similarly,  if  anything  defamatory 
be  said  of  a  private  citizen,  not  a  public  man,  the  passage  must  be 
excised  from  the  report  before  publication.  So,  too,  if  an  unfair 
attack  be  made  on  a  public  man.  And  the  editor  muRt  decide  for 
himself,  before  going  to  press,  whether  any  such  attack  is  fair  or 
unfair. 

This,  no  doubt,  imposes  on  the  editor  an  arduous  task,  and  subjects 
the  proprietor  of  the  paper  to  serious  risk.  So  Mr.  Sowler  and 
his  friends  again  approached  the  Legislature.  On  February  10, 
1888,  Sir  Algernon  Borthwick,  the  Chairman  of  the  Newspaper  Pres 
Fund,  (now  Lord  Qlenesk,)  brought  in  a  Bill  in  the  House  of 
Commons,  which  was  backed  by  Sir  Albert  RoUit,  Mr.  Lawson, 
Mr.  Jennings,  Dr.  Cameron^  Mr.  John  Morley,  and  Mr.  K  Dwyer 
W.  Gray.  This  Bill  was  veiy  thoroughly  discussed  in  both  Houses  of 
Parliament,  and  also  in  the  columns  of  the  Times,  and  very  important 
amendments  and  additions  were  made ;  till  in  the  end  it  became  a 
Bill  materially  different  from  that  introduced  by  its  promoters ;  still 
it  is  a  valuable  and  workable  measure.  In  the  form  in  which  it 
ultimately  became  law,  it  will  be  found  in  the  next  Appendix 
(pp.  749 — 751).  It  will,  I  think,  be  convenient  to  set  out  here  the 
Billas  originally  introduced : — 

A  BILL  TO  AMEND  THE  1.AW  OF  LIBEL. 

Whereas  it  is  expedient  to  amend  the  law  of  libel : 

Be  it  therefore  enacted  by  the  Qneen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons^  in  this 
present  parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  In  the  construction  of  this  Act  the  word  "  newspaper  "  shall  have  the  same 
meaning  as  in  the  Newspaper  Libel  and  Registration  Act,  1881. 

2.  Section  two  of  the  Newspaper  Libel  and  Registration  Act,  1881,  is  hereby 
repealed. 

3.  A  fair  and  accurate  report  published  in  any  newspaper  of  proceedings  of  and 
in  any  Court  exercising  judicial  authority  shall  be  absolutely  privileged. 

4.  A  fair  and  accurate  report  published  in  any  newspaper  of  the  proceedings  of 
a  public  meeting,  or  of  any  meeting  of  a  vestry,  town  council,  school  board,  board 
of  guardians,  board  or  local  authority  formed  or  constituted  under  the  proviaou 
of  the  Public  Health  Act,  1875,  or  of  any  Act  amending  the  same,  or  of  any 
committee  appointed  by  any  of  the  above-mentioned  bodies,  or  of  any  meeting  of 
any  commissioners  authorised  to  act  by  letters  patent,  Act  of  Parliament,  wamitt 
nnder  the  Eoyal  Sign  Manual,  or  other  lawful  warrant  or  authority,  select 
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mittees  of  either  House  of  Parliament,  justices  of  the  peace  in  quarter  sessions 
assembled  for  administrative  or  deliberative  purposes,  or  of  any  other  duly  and 
legally  constituted  body  or  persons  acting  in  a  public  capacity  and  for  public 
purposes,  and  the  publication  by  any  newspaper  of  any  notice  or  report  issued  for 
the  information  of  the  public  by  or  by  order  of  any  Government  office  or  depart- 
ment, officer  of  state,  commissioner  of  police  or  chief  constable,  or  by  any  of  the 
bodies  or  authorities  hereinbefore  mentioned,  or  of  any  other  matter  of  public 
interest  which  is  a  fair  subject  of  newspaper  report,  shall  be  privileged,  unless  it 
shall  be  proved  by  the  plaintiff  or  prosecutor,  as  the  case  may  be,  that  such  report 
or  publication  was  published  or  made  with  actual  malice  Provided  always,  that 
the  protection  intended  to  be  afforded  by  this  section  shall  not  be  available  as  a 
defence  in  any  proceedings  if  the  plaintiff  or  prosecutor  can  show  that  the  de- 
fendant has  been  requested  by  such  plaintiff  or  prosecutor,  or  by  some  other 
person  acting  on  his  behalf  or  by  his  authority,  to  insert  in  the  newspaper  in 
Tvhich  the  report  or  other  publication  complained  of  appeared  a  reasonable  letter 
or  statement  by  way  of  contradiction  or  explanation  of  such  report  or  other 
publication,  and  has  refused  or  neglected  to  insert  the  same  :  Provided,  further, 
that  nothing  in  this  section  contained  shall  be  deemed  or  construed  to  limit  or 
abridge  any  privilege  now  by  law  existing. 

5.  In  an  action  for  a  libel  contained  in  any  newspaper  it  shall  be  lawful  for  the 
defendant  to  raise  by  his  defence  a  plea  under  the  second  section  of  the  Act  of 
the  session  of  the  sixth  and  seventh  years  of  the  reign  of  her  present  Majesty, 
chapter  ninety-six,  intituled  "  An  Act  to  amend  the  Law  respecting  Defsimatory 
Words  and  Libel,"  without  making  any  payment  into  Court,  and  where  such  a 
plea  has  been  raised  (either  with  or  without  payment  into  Court),  if  it  shall 
appear  at  the  trial  that  such  libel  was  published  without  actual  malice  and  with- 
out gross  negligence,  and  that  the  defendant  has  inserted  an  apology,  as  by  the 
said  Act  provided,  the  plaintiff  shall  not  be  entitled  to  recover  any  damages 
except  such  special  damages  as  he  can  prove  that  he  has  sustained  by  the  publica- 
tion of  such  libel. 

Section  two  of  the  Act  of  the  session  of  the  eighth  and  ninth  years  of  the  reign 
of  her  present  Majesty,  chapter  seventy-live,  intituled  ^'An  Act  to  amend  an 
Act  passed  in  the  Session  of  Pai'liament  held  in  the  sixth  and  seventh  years  of 
the  reign  of  her  present  Majesty,  intituled  '  An  Act  to  amend  the  Laws  respect- 
ing Defamatory  Words  and  Libel,* "  is  hereby  repealed. 

is.  At  the  trial  of  an  action  for  a  libel  contained  in  any  newspaper,  the  de- 
fendant shall  be  at  liberty  to  give  in  evidence,  in  mitigation  of  damages,  that 
the  plaintiff  has  already  recovered  (or  has  brought  actions  for)  damages  or  has 
received  or  agreed  to  receive  compensation  in  respect  of  a  libel  or  libels  to  the 
same  purport  or  effect  as  the  libel  for  which  such  action  has  been  brought 

7.  In  any  action  for  libel,  if  the  defendant  can  show  by  affidavit  or  other 
evidence  to  the  satisfaction  of  a  judge  of  the  division  of  the  High  Court  of  Justice 
in  which  such  action  is  brought,  that  the  plaintiff  has  been  adjudicated  bankrupt, 
or  has  no  visible  means  of  paying  the  costs  of  the  defendant  should  not  a  verdict 
be  found  for  the  plaintiff,  the  judge,  unless  just  cause  to  the  contrary  be  shown, 
shall  make  an  order  that  the  plaintiff  shall,  within  a  time  therein  mentioned,  give 
full  security  for  the  defendant's  costs  to  the  satisfaction  of  one  of  the  masters  of 
such  Court)  and  that  until  such  security  be  given  all  proceedings  in  the  action 
shall  be  stayed. 

8.  No  person  shall  be  found  guilty  upon  the  trial  of  any  indictment  or  informa- 
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tion  for  the  publication  of  a  libel  unless  it  be  proved  by  affirmatiTe  eTidence  aa 
behalf  of  the  prosecution  that  such  person  was  party  or  privy  to  the  pabHcatkn 
of  the  libel  charged  in  such  indictment  or  information. 

0.  Every  person  chained  with  the  o£fence  of  libel  before  any  Court  of  criminal 
jurisdiction,  and  the  husband  or  wife  of  the  person  so  charged,  shall  be  competent, 
but  not  compellable,  witnesses  on  every  hearing  at  every  stage  of  such  charge. 

10.  This  Act  shall  not  apply  to  Scotland. 

11.  This  Act  may  be  cited  as  ''  The  Law  of  Libel  Amendment  Act,  188a" 

U  this  Bill  be  compared  with  the  Act  (post,  p.  749),  it  will  be 
seen  at  once  that  three  clauses  contained  in  it  never  became  law. 

Clause  5  was  thrown  out  on  the  third  reading  in  the  House  of 
Commons,  and  Lord  Campbell's  Act  thus  remains  law.  It  could 
hardly  be  supposed  that  the  House  would  consent  in  any  case  to 
limit  the  damages  which  a  jury  might  award  to  such  special  damage 
as  the  plaintiff  could  prove*  It  is  very  difficult  to  prove  special 
damage,  even  where  it  is  clear  that  the  plaintiff's  reputation  has 
been  seriously  impaired.  A  married  woman,  as  a  rule,  cannot  suffer 
any  special  damage,  unless  she  is  employed  in  some  situation.  A 
gentleman  of  independent  means  cannot  sustain  any  special  damage 
in  the  legal  meaning  of  that  term.  Hence  the  clause  was  rightir 
rejected. 

Clause  7,  enabling  the  defendant  in  certain  cases  to  obtain  secaricj 
for  costs  from  a  plaintiff^  was  thrown  out  in  Committee ;  it  introduced 
a  new  and  dangerous  precedent ;  and  the  necessity  of  the  case  was 
already  met  by  section  10  of  the  County  Courts  Act  of  1867,  which 
has  now  been  re-enacted  by  section  66  of  the  County  Courts  Act  of 
1888. 

Clause  8  passed  the  House  of  Commons,  after  considerable  amend- 
ment, and  reached  the  House  of  Lords  in  the  following  form :  "  No 
person  shall  be  found  guilty  upon  the  trial  of  any  indictment  or 
information  for  the  publication  of  a  libel,  if  it  be  proved  on  behalf 
of  the  defence  that  such  person  was  not  party  or  privy  to  the 
publication  of  the  libel  charged  in  such  indictment  or  information, 
and  that  the  said  publication  did  not  arise  from  want  of  due  care  or 
caution  on  his  part"  In  Committee  in  the  House  of  Lords  this 
clause  was  withdrawn  by  Lord  Monkswell,  who  had  charge  of  the 
Bill,  in  deference  to  the  late  Lord  Coleridge,  who  pointed  oat  that 
the  section,  as  amended,  closely  resembled  section  7  of  Lord  Camp- 
bell's Act,  and  that  it  was  undesirable  to  have  two  provisions  to  the 
same  effect  expressed  in  different  words  in  two  different  statutes. 

On  the  other  hand,  the  Act  contains  three  sections  which  were  not 
in  the  original  Bill. 


LIBELS  IN   NEWSFAPEBS,    ETC.  729 

The  present  section  5,  which  allows  actions  against  different 
defendants  for  the  same  libel  to  be  consolidated,  was  inserted  in  the 
House  of  Commons.  There  had  recently  been  two  cases  in  which 
an  error  made  by  one  newspaper  was  copied  into  many  others,  and. 
the  plaintiff  sued  each  paper  separately  and  recovered  large  amounts; 
thus  making  a  living  out  of  the  injury  to  his  reputation.  (See 
Tucker  v.  Lawaon,  2  Times  L.  R.  593 ;  and  CoUedge  v.  Pike,  56  L.  T. 
124.)  In  the  latter  case,  the  Court  held  that  as  the  publications 
were  distinct,  and  the  liabilities  of  the  various  defendants  different, 
the  actions  could  not  be  consolidated.  (See  cmtey  p.  550.)  Hence 
the  necessity  for  this  section. 

Section  7  deals  with  prosecutions  for  obscene  libels.  It  dispenses 
with  the  necessity  for  setting  out  the  obscene  passages  verbatim 
in  the  indictment.  This  section  was  introduced  and  carried  by 
Mr.  Samuel  Smith  on  the  third  reading  of  the  Bill  in  the  House  of 
Commons.  It  overrules  the  decision  in  BradZaugh  and  Besant  v. 
The  Queen,  (C.  A.)  3  Q.  B.  D.  607;  48  L.  J.  M.  C.  5;  26  W.  R.  410; 
38  L.  T.  118 ;  14  Cox,  C.  C.  68.  It  is  unfortunate  that  this  beneficial 
provision  was  not  extended  so  as  to  apply  to  blasphemous  as  well  as 
to  obscene  libels. 

Section  8,  which  substitutes  the  order  of  a  judge  at  chambers  for 
the  fiat  of  the  Public  Prosecutor  required  by  section  8  of  the  Act  of 
1881,  was  introduced  in  the  House  of  Lords  by  the  late  Lord  Chief 
Justice  of  England.  It  is  found  in  practice  more  difficult  to  obtain 
an  order  from  a  judge  at  chambers  under  this  section  than  it  was  in 
former  days  to  obtain  the  fiat  of  the  Public  Prosecutor ;  a  result 
which  Lord  Coleridge  probably  contemplated.  There  is,  however, 
one  curious  result  from  this  provision.  If  criminal  proceedings  be 
taken  for  a  libel  contained  in  a  newspaper,  the  case  must  now  be 
gone  into  four  times— once,  by  the  judge  at  chambers ;  next,  before 
the  magistrate,  where  evidence  on  both  sides  will  probably  be  taken 
(see  sections  4  and  6  of  the  Act  of  1881) ;  then  before  the  grand 
jury ;  and,  lastly,  in  open  Court,  before  the  petty  jury.  Would  it 
not  have  been  simpler  and  better  to  have  abolished  the  remedy  by 
indictment  altogether,  leaving  the  person  defamed  his  civil  remedy 
only,  except  in  those  cases  where  the  libel  is  of  so  serious  a  character 
as  to  call  for  a  criminal  information  ? 

The  Bill,  as  I  have  already  said,  was  carefully  and  thoroughly  dis- 
cussed in  both  Houses.  One  of  the  earliest  amendments  made  in  the 
Commons  was  the  omission  of  the  word  ''  absolutely  "  in  section  3. 
Reports  of  judicial  proceedings  are  privileged  at  common  law ;  but 
such  privilege  is  destroyed  by  proof  of  actual  malice.     If,  for  instance. 
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one  of  the  parties  to  the  action  or  his  solicitor  sent  such  a  report  Xjs 
the  papers,  the  party  or  his  solicitor  {^ot  the  newspaper)  would  be 
liable  to  pay  damages,  if  the  jury  thought  this  was  done  malicioasfy. 
(Stevens  v.  Sampson,  5  Ex.  D.  53.)  So  again,  if  a  newspaper  pab- 
lished  every  day  during  an  election  a  fair  and  accurate  report  of  a 
trial  that  had  taken  place,  say  ten  years  ago,  in  which  one  of  tlte 
candidates  cut  a  disgraceful  figure,  here,  too,  it  would  be  open  to  the 
jury  to  find  malice,  and  in  that  case  the  proprietor  would  have  t& 
pay  damages.  But  it  is  very  seldom  that  the  proprietor  or  editor  of 
any  newspaper  acts  maliciously,  and  when  he  does,  it  is  right  that  he 
should  pay  damages  to  the  person  whom  he  has  defamed.  Hence 
there  was  no  sufficient  reason  for  creating  any  absolute  piivil^geL 
But  the  battle  raged  chiefly  over  section  4,  which  relates  to  reporu 
of  public  meetings. 

In  the  House  of  Commons  some  of  the  safeguards  formerly  pro- 
vided by  the  Act  of  1881  were  again  inserted  in  this  clause,  e.g,y  that 
the  meeting  must  be  "  lawfully  convened  and  held  for  a  lawful  par- 
pose."  How  the  editor  reading  the  report  of  a  meeting  is  to  knov 
who  convened  it  and  whether  they  convened  it  lawfully,  I  do  not 
know  !  Again,  the  Committee  of  the  Commons  added  a  proviso  that 
nothing  in  the  section  should  "  pi-otect  the  publication  of  any  matter 
not  of  public  interest  and  the  publication  of  which  is  not  for  the 
public  benefit,"  thus  restoring  the  law  as  laid  down  in  the  cases  of 
Purcell  V.  Sowler  and  Pankhurst  v.  Sowler^  cited  above.  But  the 
Lords  abridged  the  proviso,  omitting  the  words  "  lawfully  convened,** 
and  introduced  a  new  phrase  into  the  law  of  libel,  *'  any  matter  of 
public  concern,"  instead  of  the  time-honoured  phrase,  **  a  matter  of 
public  interest."  When  the  Bill  returned  to  the  Commons,  Mr.  Kelly 
succeeded  in  adding  the  words,  "  and  the  publication  of  which  is  not 
for  the  public  benefit,*'  after  the  words  "of  public  concern."  A  point 
of  law  has  been  raised  as  to  the  exact  meaning  of  this  proviso  ;  some 
lawyers  contending  that  the  "  and "  must  be  taken  to  mean  "  or.'' 
But  the  section  as  it  stands  is  clear  and  sensible,  and  affords  a  satis- 
factory solution  of  the  difficulty  which  it  was  framed  to  meet.  It  is 
unquestionably  an  extension  of  the  privileges  afforded  by  the  former 
Act.  It  i*emoves  the  doubts  attendant  on  the  phrase  "  a  public  meet- 
ing and  open  to  the  public ; "  it  embraces  the  publication  of  police 
notices  and  other  official  announcements  ;  but  it  still,  in  my  opinion, 
leaves  it  the  duty  of  the  editor  to  edit  all  reports  of  public  meetings 
and  excise  all  matter  that  is  "  not  of  public  concern  and  the  publica- 
tion of  which  is  not  for  the  public  benefit"  And  he  must  remember 
that  while  there  are  many  matters  which  concern  the  public  in  which 
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they  take  no  interest,  they  take  great  interest  in  many  other  matters 
with  which  they  have  no  concern. 

•  On  the  third  reading  of  the  Bill  in  the  House  of  Lords,  the  Marquis 
of  Waterford  proposed  and  carried  a  provision  which  might  have 
been  of  great  practical  importance,  providing  that  the  man  who  utters 
defamatory  words  at  a  public  meeting  which  are  consequently  reported 
in  a  newspaper,  shall  be  held  answerable  for  their  publication  in  the 
paper,  just  as  though  he  had  directed  the  reporter  so  to  print  and 
publish  them.    The  clause  as  introduced  by  the  noble  Marquis  was  as 
follows :  **  Where  any  person  makes  a  speech  to  a  meeting,  and  a 
report  containing  libellous  words,  purporting  to  be  a  report  of  such 
speech,  is  published  in  any  newspaper,  then,  on  proof  that  the  words 
so  published,  or  words  of  like  import,  were  uttered  by  the  person 
makiDg  such  speech,  that  person  shall,  in  the  event  of  any  civil  pro- 
ceedings being  instituted  against  him  for  libel  in  respect  of  such  words, 
be  deemed  for  the  purposes  of  such  proceedings  to  have  himself  written 
and  published  the  libellous  words  attributed  to  him  in  such  report, 
or  words  of  like  import    The  report  so  published  shall  be  priTndfade 
evidence  of  the  words  therein  attributed  to  the  speaker  having  been 
spoken,  but  it  shall  be  competent  to  him  to  prove  any  inaccuracy  in 
the  report  of  any  matter  explaining  the  words  attributed  to  him. 
Such  proceedings,  if  taken,  shall  be  in  substitution  for,  and  not  in 
addition  to,  any  proceedings,  whether  civil  or  criminal,  that  may  be 
instituted  against  him."     The  Marquis  of  Salisbury  moved  to  insert 
the  following  proviso  :  "  Provided  also,  that  no  proceeding  under  the 
section  shall  be  taken  more  than  two  months  after  the  words  were 
uttered,"  which  was  agreed  to;  and  Lord  Monkswell  then  moved 
the  following  addition :  "  Provided  also  that  the  speaker  shall  be 
entitled  to  any  defence  of  privilege  arising  from  the  occasion  on  which 
the  words  were  spoken  which  he  would  have  had  in  case  the  spoken 
words  had  been  of  themselves  actionable/'  which  was  also  canied* 
But  in  the  end  the  House  of  Commons  (which  contains  so  many 
speakers  whose  words  are  always  reported)  rejected  the  whole  section. 
It  was  no  doubt  intended  as  a  corollary  to  section  4,  which  renders 
the  newspaper  report  privileged  in  certain  circumstances.     It  is  right 
that  the  speaker  who  first  utters  the  words  complained  of  should  be 
held  responsible  for  all  damages  which  are  the  natural  and  probable 
consequences  of  his  act ;  but  I  think  the  section  should  have  been 
limited  to  cases  where  the  speaker  either  knew  or  ought  to  have 
known  that  reporters  were  present,  and  would  take  down  his  words. 
Four  clauses  of  the  Bill  passed  through  both  Houses  without  any 
amendments — the  two  formal  sections  I  and  2,  and  sections  6  and  9, 
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which  are  both  of  obvious  value.  Section  9  allows  the  defendant  and 
his  wife  to  give  evidence  in  prosecutious  for  libel.  Section  6  enables 
the  defendant  to  prove  at  the  trial  of  a  civil  action  that  the  plaintiff 
has  already  recovered  damages  or  brought  action^  for  substantiallj 
the  same  libel — a  fact  which  always  tends  to  mitigate  the  damages. 
Under  the  law  as  it  previously  existed,  the  defendant  could  cToa»- 
examine  the  plaintiff  if  he  went  into  the  box  about  other  actions ; 
but  he  was  bound  by  plaintiff's  answer,  and  could  not  call  any 
evidence  to  contradict  it»  as  such  evidence  would  have  been  irrelevant 
to  any  issue  in  the  case.  For  the  same  reason  interrogatories  as  to 
such  other  actions  were  disallowed  in  Tucker  v.  Lawson^  2  Timei 
L.  R  593.  But  that  decision  is  now  no  longer  law,  so  far  as  news- 
papers are  concerned.  It  is,  in  my  opinion,  a  great  pity  that  the 
beneficial  provbions  of  section  6  should  be  limited  to  libels  contained 
in  a  newspaper.  Precisely  the  same  considerations  apply  to  book- 
sellers and  circulating  libraries,  and  they  ought  to  be  protected  in  the 
same  way.  Instances  have  occurred  in  which  a  plaintiff  has  recovered 
heavy  damages,  first  from  the  publishers  of  a  book,  then  from  Messrs. 
Mudie  and  Messrs.  Smith  &;  Son,  and  has  then  proceeded  to  attack 
various  small  booksellers  up  and  down  the  country,  who  had  sold 
some  two  or  three  copies  in  the  ordinary  way  of  their  business  with- 
out the  least  suspicion  that  the  book  contained  a  word  libelling  any 
one.  I  should  like  to  see  the  words  ''contained  in  a  newspaper" 
struck  out  of  this  section ;  so  that,  like  sections  5  and  9,  it  nciight 
apply  to  all  libels. 

But,  in  spite  of  the  trifling  defects  which  I  have  thus  ventured  to 
point  out,  there  is  no  doubt  that  the  Law  of  Libel  Amendment  Act, 
1888,  is  a  useful  and  practical  measure,  for  which  its  framer,  Loid 
Gleuesk,  desei-ves  the  thanks  of  all  journalists  and  the  congratula- 
tions of  the  publia 
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1. 

MR  FOX'S  LIBEL  ACT.* 

32  Geo.  III.  c.  60. 

An  Act  to  remove  Doubts  respectiTig  the  Fv/nctions  of  JuHea  m 
Cases  of  Libel.  [a.d.  1792.] 

Whereas  doubts  have  arisen  whether  on  the  trial  of  an  indictment 
or  information  for  the  making  or  publishing  any  libel,  where  an  issue 
or  issues  are  joined  between  the  king  and  the  defendant  or  defen- 
dants, on  the  plea  of  not  guilty  pleaded,  it  be  competent  to  the  jury 
impanelled  to  try  the  same  to  give  their  verdict  upon  the  whole 
matter  in  issue  :  Be  it  therefore  declared  and  enacted  by  the  King's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons;  in  this  present  Parliament 

♦  This  Act  is  "  only  declaratory  of  the   common   law."     Per   Brett,  L.J. 
5  C.  P.  D.  at  p.  539  ;  see  anU,  p.  588. 
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assembled,  and  by  tbe  authority  of  the  same,  that  on  every  such  trial 
the  jury  sworn  to  try  the  issue  may  give  a  general  verdict  of  guilty 
or  not  guilty  upon  the  whole  matter  put  in  issue  upon  such  indict- 
ment or  information,  and  shall  not  be  required  or  directed  by  the 
Court  or  judge  before  whom  such  indictment  or  information  shall  be 
tried  to  find  the  defendant  or  defendants  guilty  merely  on  the  proof 
of  the  publication  by  such  defendant  or  defendants  of  the  paper 
charged  to  be  a  libel,  and  of  the  sense  ascribed  to  the  same  in  such 
indictment  or  information. 

2.  Provided  always,  that  on  every  such  trial  the  Court  or  judge 
before  whom  such  indictment  or  information  shall  be  tried  shall, 
according  to  their  or  his  direction,  give  their  or  his  opinion  and 
directions  to  the  jury  on  the  matter  in  issue  between  the  king  and 
the  defendant  or  defendants,  in  like  manner  as  in  other  crinunal 
cases. 

3.  Provided  also,  that  nothing  herein  contained  shall  extend  or  be 
construed  to  extend  to  prevent  the  jury  from  finding  a  special  verdict, 
in  their  discretion,  as  in  other  criminal  cases. 

4.  Provided  also,  that  in  case  the  jury  shall  find  the  defendant  or 
defendants  guilty  it  shall  and  may  be  lawful  for  the  said  defendant  or 
defendants  to  move  in  arrest  of  judgment,  on  such  ground  and  in 
such  manner  as  by  law  he  or  they  might  have  done  before  the  passing 
of  this  Act,  anything  herein  contained  to  the  contrary  notwith- 
standing. 

See  anUy  pp.  101,  587,  638. 


2. 
LORD  CAMPBELL'S  LIBEL  ACT. 

6  &  7  Vict.  c.  96. 

An  Act  to  amtTui  iJie  Law  respecting  Defamatory   Words  and 
Libel  [2Uh  August,  1843.] 

Ik  any  action  for  defamation  it  shall  be  lawful  for  the  defendant 
(after  notice  in  writing  of  his  intention  so  to  do,  duly  given  to  the 
plaintiff  at  the  time  of  filing  or  delivering  the  plea  in  such  action)  to 
give  in  evidence,  in  mitigation  of  damages,  that  he  made  or  offered 
an  apology  to  the  plaintiff  for  such  defamation  before  the  commence- 
ment of  the  action,  or  as  soon  afterwards  as  he  had  an  opportunity  of 
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doing  so,  in  case  the  action  shall  have  been  commenced  before  there 
was  an  opportunity  of  making  or  oflFering  such  apology. 

See  ante,  pp.  369,  569,  692. 

2.  In  an  action  for  a  libel  contained  in  any  public  newspaper  or 
other  periodical  publication  it  shall  be  competent  to  the  defendant  to 
plead  that  such  libel  was  inserted  in  such  newspaper  or  other 
periodical  publication  without  actual  malice,  and  without  gross  negli- 
gence, and  that  before  the  commencement  of  the  action,  or  at  the 
earliest  opportunity  afterwards,  he  inseited  in  such  newspaper  or 
other  periodical  publication  a  full  apology  for  the  said  libel,  or,  if  the 
newspaper  or  periodical  publication  in  which  the  said  libel  appeared 
should  be  ordinarily  published  at  intervals  exceeding  one  week,  had 
offered  to  publish  the  said  apology  in  any  newspaper  or  periodical 
publication  to  be  selected  by  the  plaintiff  in  such  action,  and  that 
every  »iich  defendant  shall,  upon  filing  such  plea,  he  at  liberty  to 
pay  into  Court  a  sum  of  money  by  way  of  amends  for  the  injury 
sustained  by  the  publication  of  stich  libel,  and  such  payment  into 
Court  shall  be  of  the  saws  effect  and  be  avaiUihle  in  the  same 
manner  aiid  to  tJie  sams  extent,  a/ad  be  subject  to  the  same  rules 
and  regvZations  as  to  payment  of  costs  and  the  form  of  pleading, 
except  so  far  as  regards  the  pleading  of  the  additional  facts  herein^ 
before  required  to  be  pleaded  by  such  defendant,  as  if  actions  for 
libel  had  not  been  excepted  from  ths  personal  actions  in  which  it  is 
lawful  to  pay  money  into  Court  under  an  Act  passed  in  the  session 
of  Parliament  held  in  thefowih  year  of  his  late  Majesty,  intituled 
"  An  Act  for  the  further  amendment  of  the  law,  and  tlie  better 
advancement  of  justice,'*  and  that  to  such  plea  to  such  action  it  shall 
be  competent  to  the  plaintiff  to  reply  generally  denying  the  whole  of 

such  plea. 

See  ante,  pp.  369,  571,  573,  608,  693. 

3.  If  any  person  shall  publish  or  threaten  to  publish  any  libel  upon 
any  other  person,  or  shall  directly  or  indirectly  threaten  to  print  or 
publish  or  shall  directly  or  indirectly  propose  to  abstain  from  printing 
or  publishing,  or  shall  directly  or  indirectly  offer  to  prevent  the 
printing  or  publishing,  of  any  matter  or  thing  touching  any  other 
person,  with  intent  to  extort  any  money  or  security  for  money,  or  any 
valuable  thing  from  such  or  any  other  person,  or  with  intent  to 
induce  any  person  to  confer  or  procure  for  any  person  any  appoint- 
ment or  office  of  profit  or  trust,  every  such  offender,  on  being  con- 
victed thereof,  shall  be  liable  to  be  imprisoned,  with  or  without  hard 
labour,  in  the  common  gaol  or  house  of  correction,  for  any  term  not 
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exceeding  three  years:  Provided  always,  that  nothing  herein  con- 
tained shall  in  any  manner  alter  or  affect  any  law  now  in  force  ia 
respect  of  the  sending  or  delivery  of  threatening  letters  or  writing& 

See  anUy  p.  447. 

4.  If  any  person  shall  maliciously  publish  any  defamatory  libd, 
knowing  the  same  to  be  false,  every  such  person,  being  convictol 
thereof^  shall  be  liable  to  be  imprisoned  in  the  common  gaol  or  home 
of  correction  for  any  term  not  exceeding  two  years,  and  to  pay  such 
fine  as  the  Coui-t  shall  award. 

See  ante,  pp.  448,  623,  635,  713. 

5.  If  any  person  shall  maliciously  publish  any  defanoiatoiy  libd, 
every  such  person,  being  convicted  thereof,  shall  be  liable  to  fine  or 
imprisonment,  or  both,  as  the  court  may  award,  such  imprisonmoit 
not  to  exceed  the  term  of  one  year. 

See  ante,  pp.  448,  462, 713. 

6.  On  the  trial  of  any  indictment  or  information  for  a  defamaton 
libel,  the  defendant  having  pleaded  such  plea  as  hereinafter  men- 
tioned, the  truth  of  the  matters  charged  may  be  inquired  into,  bot 
shall  not  amount  to  a  defence,  unless  it  was  for  the  public  beoeft 
that  the  said  matters  charged  should  be  published,  and  that  to  entitk 
the  defendant  to  give  evidence  of  the  truth  of  such  matters  charged 
as  a  defence  to  such  indictment  or  information,  it  shall  be  necessaij 
for  the  defendant,  in  pleading  to  the  said  indictment  or  information, 
to  allege  the  truth  of  the  said  matters  charged  in  the  manner  nov 
required  in  pleading  a  justification  to  an  action  for  defamation,  and 
further  to  allege  that  it  was  for  the  public  benefit  that  the  said  matters 
charged  should  be  published,  and  the  particular  fact  or  facts  by  reason 
whereof  it  was  for  the  public  benefit  that  the  said  matters  chaigid 
should  be  published,  to  which  plea  the' prosecutor  shall  be  at  liberty 
to  reply  generally,  denying  the  whole  thereof ;  and  that  if  after  sndi 
plea  the  defendant  shall  be  convicted  on  such  indictment  or  informal 
tion,  it  shall  be  competent  to  the  Court,  in  pronouncing  sentence,  to 
consider  whether  the  guilt  of  the  defendant  is  aggravated  or  mitigated 
by  the  said  plea,  and  by  the  evidence  given  to  prove  or  to  disproTe 
the  same :  Provided  always,  that  the  truth  of  the  matters  charged  ii 
the  alleged  libel  complained  of  by  such  indictment  or  informatioB 
shall  in  no  case  be  inquired  into  without  such  plea  of  justificatioa : 
Provided  also,  that  in  addition  to  such  plea  it  shall  be  competent  to 
the  defendant  to  plead  a  plea  of  not  guilty :  Provided  also,  that 


LORD   CAMPBELL'S   LIBEL   ACT.  737 

nothing  in  this  Act  contained  shall  take  away  or  prejudice  any 
defence  under  the  plea  of  not  guilty,  which  it  is  now  competent  to  the 
defendant  to  make  under  such  plea  to  any  action  or  indictment,  or 
information,  for  defamatory  words  or  libel. 

See  ante,  pp.  460—462,  620,  642. 

7.  Whensoever,  upon  the  trial  of  any  indictment  or  information 
for  the  publication  of  a  libel,  under  the  plea  of  not  guilty,  evidence 
shall  have  been  given  which  shall  establish  a  presumptive  case  of 
publication  against  the  defendant  by  the  act  of  any  other  person  by 
his  authority,  it  shall  be  competent  to  such  defendant  to  prove  that 
such  publication  was  made  without  his  authority,  consent,  or  know- 
ledge, and  that  the  said  publication  did  not  arise  from  want  of  due 
[^are  or  caution  on  his  part. 

See  ante,  pp.  432—434,  467—459,  636. 

8.  In  the  case  of  any  indictment  or  information  by  a  private 
prosecutor  for  the  publication  of  any  defamatory  libel,  if  judgment 
shall  be  given  for  the  defendant,  he  shall  be  entitled  to  recover  from 
:he  prosecutor  the  costs  sustained  by  the  said  defendant  by  reason  of 
mch  indictment  or  information  ;  and  that  upon  a  special  plea  of 
justification  to  such  indictment  or  information,  if  the  issue  be  found 
br  the  prosecutor,  he  shall  be  entitled  to  recover  from  the  defendant 
;fae  costs  sustained  by  the  prosecutor  by  reason  of  such  plea,  such 
rests  so  to  be  recovered  by  the  defendant  or  prosecutor  respectively 
io  be  taxed  by  the  proper  officer  of  the  Court  before  which  the  said 
ndictment  or  information  is  tried. 

See  ante,  pp.  643,  648. 

9.  Wherever  throughout  this  Act,  in  describing  the  plaintiff  or  the 
lefendant,  or  the  party  affected  or  intended  to  be  affected  by  the 
>ffence,  words  are  used  importing  the  singular  number  or  the  mascu- 
ine  gender  only,  yet  they  shall  be  understood  to  include  several 
>ersons  as  well  as  one  person,  and  females  as  well  as  males,  unless 
vhen  the  nature  of  the  provision  or  the  context  of  the  Act  shall 
'xclude  such  construction. 

10.  .  .  .  nothing  in  this  Act  contained  shall  extend  to  Scotland. 

[N.B. — The  words  in  italics  in  section  2  were  repealed  by  the  Civil  Procedure 
Lets  Eepeal  Act,  1879  (42  &  43  Vict,  c  69),  Schedule,  Part  II.,  as  to  the  Supreme 
)ourt  of  Judicature  in  England ;  and  generally  throughout  England  by  the 
:6  &  47  Vict.  c.  49,  s.  4.  And  now  they  are  again  repealed  by  the  55  &  56 
Tict.  c.  19,  8.  1.] 

O.L.S.  3  B 
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a 

8  &  9  Vict.  c.  75. 

An  Act  to  aToend  an  Act  passed  in  the  Session  of  Parliament  hdd 
in  the  Sixth  and  Seventh  Years  of  the  Reign  of  her  prestnt 
Majesty,  intituled  "An  Act  to  amend  the  Law  respectiin} 
DefaToatory  Words  and  Libel."  [Slst  July,  1845.] 

2.  It  shall  not  be  competent  to  any  defendant  in  such  action, 
whether  in  England  or  in  Ireland,  to  file  any  such  plea,  without  at 
the  same  time  making  a  payment  of  money  into  Court  by  way  of 
amends  as  provided  by  the  said  Act,  but  every  such  plea  so  fikd 
without  payment  of  money  into  Court  shall  be  deemed  a  nullity,  and 
may  be  treated  as  such  by  the  plaintiff  in  the  action. 

[N.B. — The  woids  in  italics  in  section  2  were  repealed  by  the  Civil  Proceduft 
Acts  Repeal  Act,  1879  (42  &  43  Vict.  c.  69),  Schedule,  Part  11.  as  to  the  Snpientf 
Court  of  Judicature  in  England  ;  and  generally  throughout  England  bj  the 
46  &  47  Vict.  c.  49,  s.  4.  And  now  they  are  again  repealed  by  54  &  55  YkL 
c.  67,  8^  1.  Section  1  of  this  Act  is  now  wholly  repealed  by  55  &  56  Vict  c  19. 
8.  1.] 


4. 

COMMON  LAW  PROCEDURE  ACT. 

15  &  16  Vict.  c.  76. 

[June  30th,  1852.] 

Section  61.  In  actions  of  libel  and  slander  the  plaintiff  shall  be 
at  liberty  to  aver  that  the  words  or  matter  complained  of  were  used 
in  a  defamatory  sense,  specifying  such  defamatory  sense  vndiaui 
any  prefatory  averment  to  show  how  such  woixls  or  matter  were 
used  in  that  sense ;  and  such  avei^ment  shall  be  put  m  issue  by  the 
denial  of  the  alleged  libel  or  slander;  and  where  the  words  or 
matter  set  forth,  with  or  without  the  alleged  meaning,  show  a  cau^ 
of  action,  the  declaration  shall  be  sufficient 

[Repealed  by  statute  46  &  47  Vict.  c.  49  ;  but  the  rule  established  by  it  sdll 
remains  in  full  force  (section  5  (6)  ).    See  anJte,  pp.  107,  110,  128,  140,  and  556L" 


STATUTES.  739 

5. 

20  &  21  Vict.  c.  83. 

im  Act  for  more  effectually  preventing  the  Sale  of  Obscene  Books, 

Pictures,  Prints,  and  other  Articles, 

[25th  August,  1857.] 

1.  It  shall  be  lawful  for  any  metropolitan  police  magistrate  or 
>ther  stipendiary  magistrate,  or  for  any  two  justices  of  the  peace, 
ipon  complaint  made  before  him  or  them  upon  oath  that  the 
complainant  has  reason  to  believe,  and  does  believe,  that  any  obscene 
>ooks,  papers,  writings,  prints,  pictures,  drawings,  or  other  repre- 
sentations are  kept  in  any  house,  shop,  room,  or  other  place  within 
:he  limits  of  the  jurisdiction  of  any  such  magistrate  or  justices,  for 
itie  purpose  of  sale  or  distribution,  exhibition  for  purposes  of  gain, 
ending  upon  hire,  or  being  otherwise  published  for  purposes  of  gain, 
^hich  complainant  shall  also  state  upon  oath  that  one  or  more 
irticles  of  the  like  character  have  been  sold,  distributed,  exhibited, 
ent,  or  otherwise  published  as  aforesaid^  at  or  in  connection  with 
mch  place,  so  as  to  satisfy  such  magistrate  or  justices  that  the  belief 
>f  the  said  complainant  is  well  founded,  and  upon  such  magistrate  or 
justices  being  also  satisfied  that  any  of  such  articles  so  kept  for  any 
>f  the  purposes  aforesaid  are  of  such  a  character  and  description  that 
the  publication  of  them  would  be  a  misdemeanour,  and  proper  t')  be 
prosecuted  as  such,  to  give  authority  by  special  warrant  to  any  con- 
stable or  police  officer  into  such  house,  shop,  room,  or  other  place, 
with  such  assistance  as  may  be  necessary,  to  enter  in  the  daytime, 
and,  if  necessary,  to  use  force,  by  breaking  open  doors  or  otherwise, 
dkud  to  search  for  and  seize  all  such  books,  papers,  writings,  prints, 
pictures,  drawings,  or  other  representations  as  aforesaid  found  in 
jtich  house,  shop,  room,  or  other  place,  and  to  carry  all  the  articles  so 
seized  before  the  magistrate  or  justices  issuing  the  said  warrant,  or 
some  other  magistrate  or  justices  exercising  the  same  jurisdiction ; 
Bind  such  magistrate  or  justices  shall  thereupon  issue  a  summons 
sailing  upon  the  occupier  of  the  house  or  other  place  which  may 
have  been  so  entered  by  virtue  of  the  said  warrant  to  appear  within 
seven  days  before  such  police  or  stipendiary  magistrate  or  any  two 
justices  in  petty  sessions  for  the  district,  to  show  cause  why  the 
articles  so  seized  should  not  be  destroyed  ;  and  if  such  occupier  or 
Bome  other  person  claiming  .to  be  the  owner  of  the  said  articles  shall 
not  appear  within  the  time  aforesaid,  or  shall  appear,  and  such 
magistrate  or  justices  shall  be  satisfied  that  such  articles  or  any  of 
them  are  of  the  character  stated  in  the  warrant,  and  that  such  or  any 
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of  them  have  been  kept  for  any  of  the  purposes  aforesaid,  it  shall  I 
lawful  for  the  said  magistrate  or  justices,  and  he  or  they  are  herel 
required,  to  order  the  articles  so  seized,  except  such  of  them  as  he  < 
they  may  consider  necessary  to  be  preserved  as  evidence  in  sozd 
further  proceeding,  to  be  destroyed  at  the  expiration  of  the  tim 
hereioafter  allowed  for  lodging  an  appeal,  unless  notice  of  appeal  a 
heieinafter  mentioned  be  given,  and  such  articles  shall  be  in  th 
meantime  impounded;  and  if  such  magistrate  or  justices  shall  b 
satisfied  that  the  articles  seized  are  not  of  the  character  stated  in  tb 
warrant,  or  have  not  been  kept  for  any  of  the  purposes  aforesaid,  1h 
or  they  shall  forthwith  direct  them  to  be  restored  to  the  occupier  a 
the  house  or  other  place  in  which  they  were  seized. 

2.  No  plaintiff  shall  recover  in  any  action  for  any  irregularity 
tre>pass,  or  other  wrongful  proceeding  made  or  committed  in  the 
execution  of  this  Act,  or  in,  under,  or  by  virtue  of  any  auth<xitT 
hereby  given,  if  tender  of  sufficient  amends  shall  have  been  made  br 
or  on  behalf  of  the  party  who  shall  have  committed  such  irregularitr, 
trespass,  or  other  wrongful  proceeding,  before  such  action  brou^t; 
and  in  case  no  tender  shall  have  been  made,  it  shall  be  lawful  for  the 
defendant  in  any  such  action,  by  leave  of  the  Court  where  sad 
action  shall  depend,  at  any  time  before  issue  joined,  to  pay  ist» 
Court  such  sum  of  money  as  he  shall  think  iit:  whereupon  sod 
proceeding,  order,  and  adjudication  shall  be  had  and  made  in  and  hf 
such  Court  as  in  other  actions  where  defendants  are  allowed  to  ptj 
money  into  Court. 

3.  No  action,  suit,  or  information,  or  any  other  proceeding,  cf 
ivhat  nature  soever,  ahaU  be  brought  a^ainM  any  person  for  any- 
thing  cUme  or  omitted  to  be  done  in  pursuance  of  this  Act,  or  ib 
tite  execution  of  the  authorities  under  this  Act,  unless  Tiotice  tf 
writing  shall  be  given  by  the  party  intendvng  to  pi^osecuie 
action,  suit,  informMi/m,  or  other  proceeding,  to  the  ii 
defendant,  one  calendar  monlh  at  least  before  prosecuting 
name,  nor  unless  such  action,  suit,  information,  or  other 
shall  be  brotight  or  commenced  wiihim  three  calendar  Toonths 
after  the  act  or  omission  complaint  of,  or,  in  case  there  shall  be\ 
continuation  of  damage,  then  within  three  calendar  months 
after  the  doing  such  damage  shall  have  ceased.  [Eepealed  by  561 
57  Vict.  c.  61,  s.  2.] 

4.  Any  person  aggrieved  by  any  act  or  determination   of 
magistrate  or  justices  in  or  concerning  the  execution  of  this 
may  appeal  to  the  next  general  or  quarter  sessions  for  the  coi 
1  jding,  division,  city,  borough,  or  place  in  and  for  which  such  mi 
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rate  or  justices  shall  have  so  acted,  giving  to  the  magistrate  or 
astices  of  the  peace,  whose  act  or  determination  shall  be  appealed 
.gainst,  notice  in  writing  of  such  appeal  and  of  the  grounds  thereof, 
i^ithin  seven  days  after  such  act  or  determination  and  before  the 
lext  general  or  quarter  sessions,  and  entering  within  such  seven 
lays  into  a  recognizance,  with  sufficient  surety,  before  a  justice  of 
be  peace  for  the  county,  city,  borough,  or  place  in  which  such  act  or 
letermination   shall   have   taken  place,  personally  to   appear  and 
>rosecute  such  appeal,  and  to  abide  the  order  of  and  pay  such  costs 
%s    shall   be   awarded   by  such  Court   of  quarter  sessions   or  any 
idjournment   thereof;  and   the  Court  at  such  general  or  quarter 
iGssions  shall   hear  and  determine  the  matter  of  such  appeal,  and 
(hall  make  such  order  therein  as  shall  to  the  said  Court  seem  meet ; 
ind  such  Court,  upon  hearing  and  finally  determining  such  appeal, 
ihall  and  may,  according  to  their  discretion,  award  such  costs  to  the 
pai*ty  appealing  or  appealed  against  as  they  shall  think  proper ;  and 
if  such  appeal  be  dismissed  or  decided  against  the  appellant  or  be 
not  prosecuted,  such  Court  may  order  the  articles  seized  forthwith  to 
be  destroyed :  Provided  always,  that  it  shall  not  be  lawful  for  the 
appellant  on  the  hearing  of  any  such  appeal  to   go  into  or  give 
evidence  of  any  other  grounds  of  appeal  against  any  such  order,  act, 
or  determination,  than  those  set  forth  in  such  notice  of  appeal. 
5.  This  Act  shall  not  extend  to  Scotland. 

See  amUf  p.  492. 


6. 

THE  NEWSPAPER  LIBEL  AND  REGISTRATION  ACT,  1881. 

44  &  45  Vict.  o.  60. 

An  Act  to  Ainend  the  Law  ofNewspaper  Libd  and  to  provide  foi' 
the  Registration  of  Newspaper  Proprietors,  [27th  August,  1881.] 

1.  In  the  construction  of  this  Act,  unless  there  is  anything  in  the 
subject  or  context  repugnant  thereto,  the  several  words  and  phrases 
hereinafter  mentioned  shall  have  and  include  the  n^anings  following ; 
(that  is  to  say,) 

The  word  "  registrar  "  shall  mean  in  England  the  registrar  for  the 
time  being  of  joint  stock  companies,  or  such  person  as  the  Board  of . 
Trade  may  for  the  time  being  authorise  in  that  behalf,  and  in  Ireland 


742  STATUTES, 

the  assistant  registrar  for  the  time  being  of  joint  stock  compaDies  h 
Ireland,  or  such  person  as  the  Board  of  Trade  may  for  the  time  bdsf 
authorise  in  that  behalf. 

The  phrase  "  registry  office  "  shall  mean  the  principal  office  for  the 
time  being  of  the  registrar  in  England  or  Ireland,  as  the  case  may  be, or 
such  other  office  as  the  Board  of  Trade  may  from  time  to  time  appobi 

The  word  ''  newspaper  "  shall  mean  any  paper  containing  paUk 
news,  intelligence,  or  occurrences,  or  any  remarks  or  obserratiom 
therein  \jaic ;  an  ohvioua  Tnisprint  for  "  thereon  "]  printed  for  safe, 
and  published  in  England  or  Ireland  periodically,  or  in  parts  or 
numbers  at  intervals  not  exceeding  twenty-six  days  between  tk 
publication  of  any  two  such  papers,  parts,  or  numbers. 

Also  any  paper  printed  in  order  to  be  dispersed,  and  made  pablic 
weekly  or  oftener,  or  at  intervals  not  exceeding  twenty-six  days,  ob- 
taining only  or  principally  advertisements. 

The  word  "  occupation  "  when  applied  to  any  person  shall  m&t 
his  trade  or  following  [qu.  calling],  and  if  none,  then  his  rank  or  usual 
title,  as  esquire,  gentleman. 

The  phrase  "  place  of  residence  *'  shall  include  the  street,  square,  or 
place  where  the  person  to  whom  it  refers  shall  reside,  and  the  numbei 
(if  any)  or  other  designation  of  the  house  in  which  he  shall  so  reside 

The  word  ''  proprietor  "  shall  mean  and  include  as  well  the  s(k 
proprietor  of  any  newspaper,  as  also  in  the  case  of  a  divided  proprietor- 
ship the  persons  who,  as  partners  or  otherwise,  represent  and  are 
responsible  for  any  share  or  interest  in  the  newspaper  as  between 
themselves  and  the  persons  in  like  manner  representing  or  respon- 
sible for  the  other  shares  or  interests  therein,  and  no  other  person. 

(And  see  stat  52  &  53  Vict.  c.  63.) 

The  a1x)ve  definition  of  a  ^  newspaper  *'  is  also  adopted  in  the  subsequent  Iaw 
of  Libel  Amendment  Act,  1888,  see  post^  p.  749.  It  is  taken  almost  TerhaHm  froa 
Schedule  (A)  of  the  6  &  7  Will.  lY.  c.  76,  which  was  repealed  by  the  33  &  34 
Vict.  c.  99.  It  was  held  that  a  paper  or  pamphlet,  though  printed  for  sale,  asd 
containing  public  news,  was  not  '*a  newspaper"  within  the  forther  Act,  if 
published  periodically  at  intervals  exceeding  twenty-six  days.  (AtL-Gtu,  t. 
Bradbury  and  Evans  (1861),  7  Exch.  97  ;  21  L.  J.  Ex.  12  ;  16  Jur.  130.) 

This  definition  is  entirely  difierent  to  that  contained  in  the  Post  Office  Ad. 
1870,  which  requires  newspapers  to  be  registered  at  the  Post  Office.  It  may  wdl 
be,  therefore,  that  a  publication  which  is  a  '^  newspaper  "  within  this  Act  aiKi  Uist 
of  1888,  will  not  be  a  ^  newspaper"  within  the  Act  of  1870.  If  a  newspaper  be 
duly  registered  at  Somerset  House  it  by  no  means  follows  that  it  will  go  throogd 
the  post  as  a  newspaper  :  it  must  first  be  registered  over  again  at  the  Post  Ofiee. 
And  thei'e  must  be  a  third  registration  for  copyright  purposes  ;  see  (kAe  y.  Iktm 
and  Exeter  Constitutional  Newspaper  Co,y  40  Ch.  D.  600.  It  would  have  been  fir 
better  to  have  only  one  definition  of  a  "newspaper,"  and  only  one  registration. 


THE  NEW8PAFEB  LIBEL  AND  BEGI8TRATI0N  ACT,  1881.     743 

2.  Any  report  published  in  any  newspaper  of  the  proceedings  of 
ci  public  meeting  shall  he  pi^iviXeged,  if  such  meeting  was  lawfully 
convened  for  a  lawful  purpose  and  open  to  the  public,  and  if  such 
nrepoH  was  fair  and  accuraU  and  published  without  malice,  and 
if  the  publication  of  the  matter  complaint  of  was  for  the  public 
benefit ;  provided  always,  that  the  protection  intended  to  be  afforded 
hy  this  section  shall  not  be  available  as  a  defence  in  any  proceed- 
ing, if  the  plaintiff  or  prosecutor  can  show  that  the  defendant  has 
refused  to  insert  in  the  newspaper  in  which  the  report  containing 
the  Tnatter  complained  of  appeared  a  reasonable  letter  or  stcUement 
of  explanation  or  contradiction  by  or  on  behalf  of  such  plaintiff  or 
jyrosecutor. 

This  section  is  repealed  Ly  section  2  of  the  Law  of  Libel  Amendment  Act.. 
1888,  and  section  4  thereof  substituted.     See  jpoit,  p.  749. 

3.  No  criminal  prosecution  shall  be  commenced  against  any 
propinetor,  publisher,  editor,  or  any  person  responsible  for  the 
publication  of  a  newspaper  for  cmy  libel  published  iherei/a,  without 
the  written  flat  or  allowan^ce  of  the  Director  of  Public  Prosecutions 
in  England  or  Her  Majesty* s  Attomey-Qeneral  in  Ireland  bei/ng 
first  had  and  obtained. 

This  section  is  now  repealed,  and  section  8  of  the  Law  of  Libel  Amendment 
Act,  1888,  substituted  therefor  ;  seepost^  p.  761. 

4.  A  Court  of  summary  jurisdictioii,  upon  .the  hearing  of  a  charge 
against  a  proprietor,  publisher,  or  editor,  or  any  person  responsible 
for  the  publication  of  a  newspaper,  for  a  libel  published  therein,  may 
receive  evidence  as  to  the  publication  being  for  the  public  benefit, 
and  as  to  the  matters  charged  in  the  libel  being  true,  and  as  to  the 
report  being  fair  and  accurate,  and  published  without  malice,  and  as 
to  any  matter  which  under  this  or  any  other  Act,  or  otherwise,  might 
be  given  in  evidence  by  way  of  defence  by  the  person  charged  on  his 
trial  on  indictment,  and  the  Court,  if  of  opinion  after  hearing  such 
evidence  that  there  is  a  strong  or  probable  presumption  that  the  jury 
on  the  trial  would  acquit  the  person  charged,  may  dismiss  the  case. 

This  section  was  passed  in  consequence  of  the  decision  in  R.  v.  Sir  Robert 
Garden,  5  Q.  B.  D.  1  ;  49  L.  J.  M.  C.  1 ;  28  W.  R.  133  ;  41  L.  T.  504 ;  44  J.  P. 
119  ;  14  Cox,  C.  C.  359,  where  it  was  held  that  a  magistrate  before  whom  a  writer 
is  charged  with  an  offence  against  section  6  of  the  6  &  7  Vict  c.  96,  had  no  juris- 
diction to  receive  and  record  evidence  of  the  truth  of  the  libel ;  as  such  a  defence 
could  only  be  raised  at  the  trial  upon  a  special  plea  framed  in  accordance  with  the 
Act.     See  ante,  p.  462. 
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5.  If  a  Court  of  summary  jurisdiction  upon  the  hearing  of  a  charge 
against  a  proprietor,  publisher,  editor,  or  any  person  responsible  for 
the  publication  of  a  newspaper  for  a  libel  published  therein  is  ot 
opinion  that  though  the  person  chai'ged  is  shown  to  have  been  guiltj 
the  libel  was  of  a  trivial  character,  and  that  the  offence  may  be 
adequately  punished  by  virtue  of  the  powers  of  this  section,  the  Couit 
shall  cause  the  chai-ge  to  be  reduced  into  writing  and  read  to  the 
person  charged,  and  then  address  a  question  to  him  to  the  following 
effect :  "  Do  you  desire  to  be  tried  by  a  jury  or  do  you  consent  tu 
the  case  being  dealt  with  summarily  ? "  and,  if  such  pei'son  assents  to 
the  case  being  dealt  with  summarily,  the  Court  may  summarily  ccm- 
vict  him  and  adjudge  him  to  pay  a  fine  not  exceeding  fifty  pounds. 

Section  27  of  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict 
c.  49),  shall,  so  far  as  is  consistent  with  the  tenor  thereof,  ^PP^J  ^^ 
every  such  proceeding  as  if  it  were  herein  enacted  and  extended  u» 
Ireland,  and  as  if  the  Summary  Jurisdiction  Acts  were  therein 
referred  to  instead  of  the  Summary  Jurisdiction  Act,  1848. 

6.  Every  libel  or  alleged  libel,  and  every  offence  under  this  Aci, 
shall  be  deemed  to  be  an  offence  within  and  subject  to  the  provisions 
of  the  Act  of  the  session  of  the  twenty-second  and  twenty-third  years 
of  the  reign  of  her  present  Majesty,  chapter  seventeen,  intituled 
'*  An  Act  to  prevent  vexatious  indictments  for  certain  misdemeanours." 

This  Bection,  it  will  be  observed,  applies  to  all  libeb^  whether  published  in  a 
newspaper  or  not. 

7.  Where,  in  the  opinion  of  the  Board  of  Trade,  inconvenience 
would  arise  or  be  caused  in  any  case  from  the  registry  of  the  names 
of  all  the  proprietors  of  the  newspaper  (either  owing  to  minority, 
coverture,  absence  from  the  United  Kingdom,  minute  subdivision  of 
shares,  or  other  special  circumstances),  it  shall  be  lawful  for  the 
Board  of  Trade  to  authorise  the  registration  of  such  newspaper  in  the 
name  or  names  of  some  one  or  more  responsible  ''  representative  pro- 
prietors." 

This  section  is  out  of  place.    It  should  have  come  after  section  10. 

Where  it  is  desired  to  make  a  return  of  "  representative  proprietois  "  under  thii 
(■ectiou,  a  statement  should  be  sent  to  the  registrai*,  setting  forth  the  circumstaHct-^ 
which  render  it  inconvenient  to  register  the  names  of  all  the  proprietors,  and 
giving  such  information  as  will  show  that  the  proposed  representatives  are  well 
able  to  meet  any  claims  that  may  arise  for  libel  or  otherwise  in  connection  with 
the  management  of  the  paper.  The  Board  of  Ti-ade  very  properly  require  to  be 
satisfied  that  the  person  put  forward  as  the  *' representative  proprietor"  is  ^'ze- 
sponsible"  in  every  sense  of  the  word. 
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8.  A  register  of  the  propiietors  of  newspapers  as  defined  by  this 
Axst  shall  be  established  under  the  superintendence  of  the  registrar. 

See  the  interpretation  clause,  section  1. 

9.  It  shall  be  the  duty  of  the  printers  and  publishers  for  the  time 
"being  of  every  newspaper  to  make  or  cause  to  be  made  to  the 
registry  office  oil  or  before  the  thirty-first  of  Jvly  one  thousand 
eight  hv/ndred  and  eighty-orte,  and  tliereafter  annuaUy  in  the 
month  of  July  in  every  year,  a  return  of  the  following  particulars 
according  to  the  Schedule  A  hereunto  annexed  ;  that  is  to  say, 

(a.)  The  title  of  a  newspaper  : 

(b.)  The  names  of  all  the  proprietors  of  such  newspaper  together 

with  their  respective  occupations,  places  of  business  (if  any), 

and  places  of  residence. 

The  words  in  italics  are  repealed  by  67  &  58  Vict.  c.  56,  s.  1.   Schedule  A  is  as 

follows :  — 

SCHEDULE    A, 

Eetum  made  pursuant  to  the  Newspaper  Libel  and  Registration  Act,  1881. 


Title  of  the  Newspaper. 

Names  of 

the 

Proprietors. 

Occapattons 

of  the 
Proprietors. 

Places 

of  business 

(if  any)  of  the 

Proprietors. 

Places  of 
Residence  of 

the 
Proprietors. 

The  prescribed  forms  on  which  the  returns  are  to  be  made  will  be  sent,  either 
Btamped  with  the  requisite  fee  stamps  or  unstamped,  on  application  to  the  Regis- 
trar, Companies'  Registration  Office,  Somerset  House,  London,  W.C.  No  charge  is 
made  for  the  forms  ;  but  when  stamped  forms  are  required  a  Postal  Order  for  the 
amount  of  the  fee  must  accompany  the  application. 

A  separate  return  will  be  required  for  each  paper,  though  the  same  proprietor 
may  own  more  than  one.  The  person  presenting  the  return  for  registration  is 
required  to  sign  his  name  and  address  on  the  front  of  it,  probably  with  a  view  to 
section  12.  The  printers  are  required  to  make  the  return  because  their  name 
must  be  on  the  paper  by  the  2  &  3  Vict,  c  12,  s.  2. 

10.  If  within  the  further  period  of  one  month  after  the  time  here- 
inbefore appoint.ed  for  the  making  of  any  return  as  to  any  newspaper 
such  return  be  not  made,  then  each  printer  and  publisher  of  such 
newspaper  shall,  on  conviction  thereof,  be  liable  to  a  penalty  not 
exceeding  twentj^-five  pounds,  and  also  to  be  directed  by  a  sumnuiry 
order  to  make  a  return  within  a  specified  time. 

Such  an  order  can  be  enforced  in  the  manner  provided  by  section  34  of  the 
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Smnnutfy  Jmiadictkm  Act,  1879,  that  is,  bj  ordenng  tlie  petaon  in.  defitnlt  t) 
pay  A  sam  not  exceeding  IL  for  eveiy  daj  during  which  he  is  in  default,  or  to  It 
impiisoned  until  he  make  a  letom. 

11.  Any  party  to  a  transfer  or  transmission  of  or  dealing  with  anj 
share  of  or  interest  in  any  newspaper  whereby  any  person  ceases  u- 
be  a  proprietor  or  any  new  proprietor  is  introduced  may  at  any  time 
make  or  cause  to  be  made  to  the  registry  office  a  return  acoording 
to  the  Schedule  B  hereunto  annexed  and  containing  the  particabn 
therein  set  forth. 

Schedule  B.  is  as  follows : — 

SCHEDULE   R 
Return  made  pursuant  to  the  Newspaper  Libel  and  R^^tration  Act,  188 L 


Title  of  Newvpsper. 


Names  of  Names  of  rvw.«— «««  Ptooea  of  Flaees  of 

Penonawho  Peraonavho          o?51^  ,  baaiiieMrrf  Restdemotii 

oeaae  to  be           become  i»mnwi^k^trm  '  •"y)  ^  ^^^  '**' 

Proprietora.  Fmprteton.  "«P"««»»-  •  Ftopiietors.  Fropnetan. 


It  will  be  observed  that  this  section  is  permissive  merely.  The  transferee  maj 
legister  his  name  and  address,  or  not,  as  he  pleases.  Hence  a  plaintiff  or  prose- 
cutor can  never  be  certain  that  the  registered  proprietor  is  the  person  liable  for 
the  publication  complained  of.  No  doubt  the  presumption  would  be  that  the 
person  who  was  proprietor  in  July  last  was  proprietor  still ;  but  it  will  be  open 
to  him  to  prove  at  the  trial,  after  all  the  costs  have  been  incarred,  that  since 
July  last  he  transferred  his  interest  in  the  paper  to  some  one  else.  (See  pa< 
section  16.)  In  a  civil  case  this  difficulty  may  be  overcome  by  admiitlatpring 
ioterrogatories.  (See  ante,  pp.  573 — 578^  591.)  But  it  would  have  been  better 
if  the  Legislature  had  made  the  "  return  according  to  Schedule  B."  compulsory  oa 
every  transfer,  and  had  further  enacted  that,  till  such  return  was  r^.stered,  the 
former  proprietor  should  remain  liable  for  everything  published  m  the  newspaper. 

12.  If  any  person  shall  knowingly  and  wilfully  make  or  cause  to 
be  made  any  return  by  this  Act  required  or  permitted  to  be  made  in 
which  shall  be  inserted  or  set  fortb  the  name  of  any  person  as  a 
proprietor  of  a  newspaper  who  shall  not  be  a  proprietor  thereof,  or  in 
which  there  shall  be  any  misrepresentation,  or  from  which  there  shall 
be  any  omission  in  respect  of  any  of  the  particulars  by  this  Act 
required  to  be  contained  therein  whereby  such  return  shall  be  mis- 
leading, or  if  any  proprietor  of  a  newspaper  shall  knowingly  and 
wilfully  permit  any  such  return  to  be  made  which  shall  be  misleading 
as  to  any  of  the  particulars  with  reference  to  his  own  name,  occupa- 
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tion,  place  of  business  (if  an}*),  or  place  of  residence,  then  and  in^ 
every  such  case  every  such  offender  being  convicted  thereof  shall  be 
liable  to  a  penalty  not  exceeding  one  hundred  pounds. 

13.  It  shall  be  the  duty  of  the  registrar  and  he  is  hereby  required 
forthwith  to  register  every  return  made  in  conformity  with  the  pro- 
visions  of  this  Act  in  a  book  to  be  kept  for  that  purpose  at  the 
registry  office  and  called  "  the  register  of  newspaper  proprietors,"  and 
all  persons  shall  be  at  liberty  to  search  and  inspect  the  said  book  from 
time  to  time  during  the  hours  of  business  at  the  registry  office,  and 
any  person  may  require  a  copy  of  any  entry  in  or  an  extract  from  the 
book  to  be  certified  by  the  registrar  or  his  deputy  for  the  time  being 
or  under  the  official  seal  of  the  registrar. 

On  payment  of  one  shilling,  anyone  may  inspect  both  the  returns  for  the  pre- 
sent year  and  also  the  back  returns,  at  Room  No.  7,  Somerset  House. 

14.  There  shall  be  paid  in  respect  of  the  receipt  and  entry  of 
returns  made  in  conformity  with  the  provisions  of  this  Act,  and  for 
the  inspection  of  the  register  of  newspaper  proprietors,  and  for 
certified  copies  of  any  entry  therein,  and  in  respect  of  any  other  services 
to  be  performed  by  the  registrar,  such  fees  (if  any)  as  the  Board  of 
Trade  with  the  approval  of  the  Treasury  may  direct  and  as  they  shall 
deem  requisite  to  defray  as  well  the  additional  expenses  of  the 
registry  office  caused  by  the  provisions  of  this  Act,  as  also  the  further 
remunerations  and  salaries  (if  any)  of  the  registrar,  and  of  any  other 
persons  employed  under  him  in  the  execution  of  this  Act,  and  such 
fees  shall  be  dealt  with  as  the  Treasury  may  direct. 

The  fees  which  the  Board  of  Trade  have,  with  the  approval  of  the  Treasury, 

directed  to  be  paid  are  as  follows  : — 

£    8,  d. 
For  the  registration  for  the  first  time  of  any  "  representative 

proprietor "  (section  7) 10    0 

On  registration  in  other  cases 0  10    0 

On  the  rendering  of  subsequent  returns 0    5    0 

For  inspection 010 

For  a  copy  of  a  return 0    10 

and  a  further  fee  of  fourpence  per  folio  to  be  charged  if  the  copy  exceeds  three 
folios. 

For  a  certificate,  a  further  fee  of  one  shilling  is  charged  for  the  stamp  required 
by  the  Inland  Bevenue  Commisaioners. 

15.  Every  copy  of  an  entry  in  or  extract  from  the  register  of  news- 
paper proprietors,  purporting  to  be  certified  by  the  registrar  or  his 
deputy  for  the  time  being,  or  under  the  official  seal  of  the  registrar, 
shall  be  received  as  conclusive  evidence  of  the  contents  of  the  said 
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register  of  newspaper  proprietors,  ho  far  as  the  same  appear  in  such 
copy  or  extract  without  proof  of  the  signature  thereto  or  of  the  seal 
of  office  affixed  thereto,  and  every  such  certified  copy  or  extract  shall 
in  all  proceedings,  civil  or  criminal,  be  accepted  as  sufficient  prima 
fdde  evidence  of  all  the  matters  and  things  thereby  appearing,  unless 
and  until  the  contrary  thereof  be  shown. 

16.  All  penalties  under  this  Act  may  be  recovered  before  a  Court 
of  summary  jurisdiction  in  manner  provided  by  the  Summary  Juris- 
diction Acts. 

Summary  orders  under  this  Act  may  be  made  by  a  Court  of 
summary  jurisdiction,  and  enforced  in  manner  provided  by  section 
thirty-four  of  the  Summary  Jurisdiction  Act,  1879;  and,  for  the 
pui-poses  of  this  Act,  that  section  shall  be  deemed  to  apply  to  Ireland 
in  the  same  manner  as  if  it  were  re-enacted  in  this  Act. 

17.  [This  section  is  repealed  by  57  Jk  5S  Vict  a.  56,  s.  1.] 

18.  The  provisions  as  to  the  registration  of  newspaper  proprietors 
contained  in  this  Act  shall  not  apply  to  the  case  of  any  newspaper 
which  belongs  to  a  joint  stock  company  duly  incorporated  under  and 
subject  to  the  provisions  of  the  Companies  Acts,  1862  to  1879. 

This  is  a  mistaken  and  mischievous  provision.  Many  newspapers  now  are 
published  by  limited  liability  companies,  with  names  that  suggest  no  connectian 
between  the  company  and  the  paper.  For  instance,  the  Graphic  is  the  proper^ 
of  **  H.  K.  Baines  &  Co.,  Limited."  Assuming  that  it  were  possible  that  a  libel 
should  appear  in  the  Graphic,  how  could  the  person  libelled  discover  whom  to 
make  defendant?  Owing  to  this  section  there  would  be  no  entry  at  all  at 
Somerset  House  to  assist  him. 

19.  This  Act  shall  not  extend  to  Scotland. 

20.  This  Act  may  for  all  purposes  be  cited  as  the  Newspaper  libel 
and  Registration  Act,  1881. 


7. 

THE  PATENTS,  DESIGNS,  AND  TRADE  MARKS  ACT,  1883. 

46  &  47  Vict.  c.  57. 

[25th  August,  1883.] 

32.  Where  any  person  claiming  to  be  the  patentee  of  an  in- 
vention, by  circulars,  advertisements,  or  otherwise,  threatens  any 
other  person  with  any  legal  proceedings  or  liability  in  respect  of  any 
alleged  manufacture,  use,  sale,  or  purchase  of  the  invention,  any  per- 
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son  or  persons  aggrieved  thereby  may  bring  an  action  against  him, 
and  may  obtain  an  injunction  against  the  continuance  of  such  threats, 
and  may  recover  such  damage  (if  any)  as  may  have  been  sustained 
thereby,  if  the  alleged  manufacture,  use,  sale,  or  purchase  to  which 
the  threats  related  was  not  in  fact  an  infringement  of  any  legal  rights 
of  the  person  making  such  threats  :  Provided  that  this  section  shall 
not  apply  if  the  person  making  such  threats  with  due  diligence 
commences  and  prosecutes  an  action  for  infringement  of  his  patent. 

See  antty  pp.  162—168,  396—398. 


8. 

LAW  OF  LIBEL  AMENDMENT  ACT,  1888. 

51  &  52  Vict.  c.  64 
An  Act  to  Amend  the  Law  of  Libel.  [24ith  December,  1888.] 

1.  In  the  construction  of  this  Act  the  word  "  newspaper "  shall 
have  the  same  meaning  as  in  the  Newspaper  Libel  and  Registration 
Act,  1881.     {Ante,  p.  742.) 

2.  Section  2  of  the  Newspaper  Libel  and  Registration  Act,  1881, 
is  hereby  repealed. 

3.  A  fair  and  accurate  report  in  any  newspaper  of  proceedings 
publicly  heard  before  any  Court  exercising  judicial  authority  shall,  if 
published  contemporaneously  with  such  proceedings,  be  privileged ; 
provided  that  nothing  in  this  section  shall  authorise  the  publica- 
tion of  any  blasphemous  or  indecent  matter. 

As  to  this  section,  see  anU^  p.  293. 

4.  A  fair  and  accurate  report  published  in  any  newspaper  of  the 
proceedings  of  a  public  meeting  or  (except  where  neither  the  public 
nor  any  newspaper  reporter  is  admitted)  of  any  meeting  of  a  vestry 
town  council,  school  board,  board  of  guardians,  board  or  local  autho- 
rity formed  or  constituted  under  the  provisions  of  any  Act  of  Parlia- 
ment, or  of  any  committee  appointed  by  any  of  the  above-mentioned 
bodies,  or  of  any  meeting  of  any  commissioners  authorised  to  act  by 
letters  patent.  Act  of  Parliament,  warrant  under  the  Royal  Sign 
Manual,  or  other  lawful  warrant  or  authority,  select  committees  of 
either  House  of  Parliament,  justices  of  the  peace  in  quarter  sessions 
assembled  for  administrative  or  deliberative  purposes,  and  the  publi- 
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cation  at  the  request  of  any  Government  office  or  department,  officer 
of  state,  commissioner  of  police  or  chief  constable,  of  any  notice  or 
report  issued  by  them  for  the  information  of  the  public,  shall  be 
privileged,  unless  it  shall  be  proved  that  such  report  or  publication 
was  published  or  made  maliciously  :  Provided  that  nothing  in  this 
section  shall  authorise  the  publication  of  any  blasphemous  or  indecent 
matter :  Provided  also,  that  the  protection  intended  to  be  afforded  by 
this  section  shall  not  be  available  as  a  defence  in  any  proceedings  if 
it  shall  be  proved  that  the  defendant  has  been  requested  to  insert  in 
the  newspaper  in  which  the  report  or  other  publication  complained 
of  appeared  a  reasonable  letter  or  statement  by  way  of  contradiction 
or  explanation  of  such  report  or  other  publication,  and  has  refused  or 
neglected  to  insert  the  same  :  Provided  further,  that  nothing  in  this 
section  contained  shall  be  deemed  or  construed  to  limit  or  abridge 
any  privilege  now  by  law  existing,  or  to  protect  the  publication  of 
any  matter  not  of  any  public  concern,  and  the  publication  of  which  is 
not  for  the  public  benefit  For  the  purposes  of  this  section,  "  public 
meeting  "  shall  mean  any  meeting  bond  fide  and  lawfully  held  for  a 
lawful  purpose,  and  for  the  furtherance  or  discussion  of  any  matter  of 
public  concern,  whether  the  admission  thereto  be  general  or  i-estricted. 

For  a  detailed  examination  of  the  provisions  of  this  section,  see  ante,  pp.  297-304. 

5.  It  shall  be  competent  for  a  judge  or  the  Court,  upon  an  applica- 
tion by  or  on  behalf  of  two  or  more  defendants  in  actions  in  respect 
to  the  same,  or  substantially  the  same,  libel  brought  by  one  and  the 
same  person,  to  make  an  order  for  the  consolidation  of  such  actions, 
so  that  they  shall  be  tried  together ;  and  after  such  order  has  been 
made,  and  before  the  trial  of  the  said  actions,  the  defendants  in  any 
new  actions  instituted  in  respect  to  the  same,  or  substantially  the 
same,  libel  shall  also  be  entitled  to  be  joined  in  a  common  action 
upon  a  joint  application  being  made  by  such  new  defendants  and  the 
defendants  in  the  action  already  consolidated. 

In  a  consolidated  action  under  this  section  the  jury  shall  assess  the 
whole  amount  of  the  damages  (if  any)  in  one  sum,  but  a  separate 
verdict  shall  be  taken  for  or  against  each  defendant  in  the  same  way 
as  if  the  actions  consolidated  had  been  tried  separately ;  and  if  the 
jury  shall  have  found  a  verdict  against  the  defendant  or  defendants 
in  more  than  one  of  the  actions  so  consolidated,  they  shall  proceed  to 
apportion  the  amount  of  damages  which  they  shall  have  so  found 
between  and  against  the  said  last-mentioned  defendants ;  and  the 
judge  at  the  trial,  if  he  awards  to  the  plaintiff  the  costs  of  the  action. 
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shall  thereupon  make  such  order  as  he  shall  deem  just  for  the  appor- 
tionment of  such  costs  between  and  against  such  defendants. 

Aa  to  this  new  practice,  see  ante^  pp.  550,  551.    And  note  that  the  section 
applies  to  all  libel  actions ;  it  is  not  confined  to  libels  contained  in  a  nev^'spaper. 

6.  At  the  trial  of  an  action  for  a  libel  contained  in  any  newspaper 
the  defendant  shall  be  at  liberty  to  give  in  evidence  in  mitigation  of 
damages  that  the  plaintiff  has  already  recovered  (or  has  brought 
actions  for)  damages  or  has  received  or  agreed  to  receive  compensa- 
tion in  respect  of  a  libel  or  libels  to  the  same  purport  or  effect  as  the 
libel  for  which  such  action  has  been  brought. 

See  ante,  pp.  184,  361,  607. 

7.  It  shall  not  be  necessary  to  set  out  in  any  indictment  or  other 
judicial  proceeding  instituted  against  the  publisher  of  any  obscene 
libel  the  obscene  passages,  but  it  shall  be  sufficient  to  deposit  the 
book,  newspaper,  or  other  documents  containing  the  alleged  libel 
with  the  indictment  or  other  judicial  proceeding,  together  with 
particulars  showing  precisely  by  reference  to  pages,  columns,  and 
lines  in  what  part  of  the  book,  newspaper,  or  other  document  the 
alleged  libel  is  to  be  found,  and  such  particulars  shall  be  deemed  to 
form  part  of  the  record,  and  all  proceedings  may  be  taken  thereon  as 
though  the  passages  complained  of  had  been  set  out  in  the  indict- 
ment or  judicial  proceeding. 

This  section  applies  to  all  obscene  libels,  whether  printed  in  a  newspaper  or  not, 
and  see  anUy  p.  491. 

8.  Section  three  of  the  forty-fourth  and  forty-fifth  Victoria, 
chapter  sixty,  is  hereby  repealed,  and  instead  thereof  be  it  enacted 
that  no  criminal  prosecution  shall  be  commenced  against  any  pro- 
prietor, publisher,  editor,  or  any  person  responsible  for  the  publica- 
tion of  a  newspaper  for  any  libel  pubhshed  therein  without  the  order 
of  a  Judge  at  Chambers  being  first  had  and  obtained. 

Such  application  shall  be  made  on  notice  to  the  person  accused 
who  shall  have  an  opportunity  of  being  heard  against  such  application. 

See  antey  pp.  621,  729. 

9.  Every  person  charged  with  the  oflence  of  libel  before  any  Court 
of  criminal  jurisdiction,  and  the  husband  or  wife  of  the  person  so 
charged,  shall  be  competent,  but  not  compellable,  witnesses  on  every 
hearing  at  every  stage  of  such  charge. 

This  section  applies  to  all  libels,  whether  published  in  a  newspaper  or  not. 

10.  This  Act  shall  not  apply  to  Scotland, 

11.  This  Act  maybe  cited  as  the  Law  of  Libel  Amendment  Act,  1888. 
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9. 

INDECENT  ADVERTISEMENTS  AC3T,  1889. 

52  &  53  Vict.  c.  18. 

An  Act  to  suppress  Indecent  Advertisements,       [26ih  Jtdy,  1889. 

1.  This  Act  may  be  cited  as  the  Indecent  Advertisements  Act 
1889. 

2.  This  Act  shall  come  into  operation  on  the  1st  day  of  Janiianr, 
one  thousand  eight  hundred  and  ninety. 

3.  Whoever  affixes  to  or  inscribes  on  any  house,  building,  wall, 
hoarding,  gate,  fence,  pillar,  post,  board,  tree  or  any  other  thing 
whatsoever  so  as  to  be  visible  to  a  person  being  in  or  passing  along 
any  street,  public  highway,  or  footpath,  and  whoever  affixes  to  or 
inscribes  on  any  public  urinal,  or  delivers  or  attempts  to  deliver,  or 
exhibits,  to  any  inhabitant  or  to  any  person  being  in  or  passing  along 
any  street,  public  highway,  or  footpath,  or  throws  down  the  area  of 
any  house,  or  exhibits  to  public  view  in  the  window  of  any  house  or 
shop,  any  picture  or  printed  orwritten  matter  which  is  of  an  indecent 
or  obscene  nature,  shall,  on  summary  conviction  in  manner  provided 
by  the  Summary  Jurisdiction  Acts,  be  liable  to  a  penalty  not  exceed- 
ing forty  shillings,  or,  in  the  discretion  of  the  Court,  to  imprisonment 
for  any  term  not  exceeding  one  month,  with  or  without  hard  labour. 

4.  Whoever  gives  or  delivera  to  any  other  person  any  such  pictures, 
or  printed  or  written  matter  mentioned  in  section  three  of  this  Act 
with  the  intent  that  the  same,  or  some  one  or  more  thereof,  should 
be  affixed,  inscribed,  delivered,  or  exhibited  as  therein  mentioned, 
shall,  on  conviction  in  manner  provided  by  the  Summary  Jurisdiction 
Acts,  be  liable  to  a  penalty  not  exceeding  five  pounds,  or,  in  the  dis- 
cretion of  the  Com*t,  to  imprisonment  for  any  term  not  exceeding 
three  months,  with  or  without  hard  labour. 

5.  Any  advertisement  relating  to  syphilis,  gonorrhoea,  nervous 
debility,  or  other  complaint  or  infirmity  arising  from  or  relating  to 
sexual  intercourse,  shall  be  deemed  to  be  printed  or  written  matter 
of  an  indecent  nature  within  the  meaning  of  section  three  of  this 
Act,  if  such  advertisement  is  affixed  to  or  inscribed  on  any  house, 
building,  wall,  hoarding,  gate,  fence,  pillar,  post,  board,  tree,  or  other 
thing  whatsoever,  so  as  to  be  visible  to  a  person  being  in  or  passing 
along  any  street,  public  highway,  or  footpath,  or  is  affixed  to  or 
inscribed  on  any  public  urinal,  or  is  delivered  or  attempted  to  be 
delivered  to  any  person  being  in  or  passing  along  any  street,  public 
highway,  or  footpath. 
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6.  Any  constable  or  other  peace  officer  may  arrest  without  warrant 
any  person  whom  he  shall  find  committing  any  offence  against  this 
Act. 

7.  In  this  Act  the  expression  "  Summary  Jurisdiction  Acts  " — 
In   England  means  the    Summary   Jurisdiction   (English)   Acts 

within  the  meaning  of  the  Summary  Jurisdiction  Act,  1879 ; 

In  Scotland  means  the  Summary  Jurisdiction  (Scotland)  Acts, 
1864  and  1881,  and  any  Acts  amending  the  same ;  and 

In  Ireland  means  within  the  police  district  of  Dublin  metropolis 
the  Acts  regulating  the  powers  and  duties  of  justices  of  the 
peace  for  such  district  or  of  the  police  of  such  district,  and  else- 
where in  Ireland  the  Petty  Sessions  (Ireland)  Act,  1851,  and 
any  Act  amending  the  same. 


10. 

SLANDER  OF  WOMEN  ACT,  1891. 

54  &  55  Vict.  c.  51. 

An  Act  to  amend  the  Law  relating  to  the  Slander  of  Women. 

[bth  August,  1891.] 

1.  Words  spoken  and  published  after  the  passing  of  this  Act, 
which  impute  unchastity  or  adultery  to  any  woman  or  girl,  shall  not 
require  special  damage  to  render  them  actionable. 

Provided  always,  that  in  any  action  for  words  spoken  and  made 
actionable  by  this  Act,  a  plaintiff  shall  not  recover  more  costs  than 
damages,  unless  the  judge  shall  certify  that  there  was  reasonable 
ground  for  bringing  the  action. 

2.  This  Act  may  be  cited  as  the  Slander  of  Women  Act,  1891,  and 
shall  not  apply  to  Scotland. 

See  ante,  pp.  90—92. 


11. 

THE  CORRUPT  AND  ILLEGAL  PRACTICES  PREVENTION 

ACT,  1895. 

58  &  59  Vict.  c.  40. 

An  Act  to  aynend  the  Corrupt  and  Illegal  Practicea  Prevention 
Act,  1883.  [6th  July,  1895.] 

1.  Any  pei*son  who,  or  the  directors  of  any  body  or  association 
corporate  which,  before  or  during  any  parliamentary  election,  shall, 
O.L.S.  3  c 
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for  the  purpose  of  affecting  the  return  of  any  candidate  at  sadi 
election,  make  or  publish  any  false  statement  of  fact  in  relation  to 
the  personal  character  or  conduct  of  such  candidate  shall  be  guilty 
of  an  illegal  practice  within  the  meaning  of  the  provisions  of  the 
Corrupt  and  Illegal  Practices  Prevention  Act,  1883  (46  &  47  Vict 
c.  51),  and  shall  be  subject  to  all  the  penalties  for  and  consequences 
of  committing  an  illegal  practice  in  the  said  Act  mentioned,  and  the 
said  Act  shall  be  taken  to  be  amended  as  if  the  illegal  practice 
defined  by  this  Act  had  been  contained  therein. 

2.  No  person  shall  be  deemed  to  be  guilty  of  such  illegal  practice 
if  he  can  show  that  he  had  reasonable  grounds  for  believing,  aud  did 
believe,  the  statement  made  by  him  to  be  true. 

Any  person  charged  with  an  offence  under  this  Act,  and  tiie 
husband  or  wife  of  such  person,  as  the  case  may  be,  sbaU  be 
competent  to  give  evidence  in  answer  to  such  charge. 

8.  Any  person  who  shall  make  or  publish  any  false  statement 
of  fact  as  aforesaid  may  be  restrained  by  interim  or  perpetual 
injunction  by  the  High  Court  of  Justice  from  any  repetition  of  such 
false  statement  or  any  false  statement  of  a  similar  character  in 
relation  to  such  candidate,  and  for  the  purpose  of  granting  an 
interim  injunction  primd  facie  proof  of  the  falsity  of  the  statement 
shall  be  sufficient. 

4.  A  candidate  shall  not  be  liable,  nor  shall  be  subject  to  any 
incapacity,  nor  shall  his  election  be  avoided,  for  any  illegal  practice 
under  this  Act  committed  by  his  agent  other  than  his  election  agent, 
uuless  it  can  be  shown  that  the  candidate  or  his  election  agent  has 
authorized  or  consented  to  the  committing  of  such  illegal  practice 
by  such  other  agent,  or  has  paid  for  the  circulation  of  the  hiae 
statement  constituting  the  ill^al  practice,  or  unless  upon  the 
hearing  of  an  election  petition  the  election  court  shall  find  and 
report  that  the  election  of  such  candidate  was  procured  or  materially 
assisted  in  consequence  of  the  making  or  publishing  of  such  hlx 
statements. 

5.  This  Act  may  be  cited  as  the  CoiTupt  and  Illegal  Practices 
Prevention  Act,  1895,  and  shall  be  construed  as  one  with  the  Corrupt 
and  Illegal  Practices  Prevention  Act,  1883,  and  that  Act  and  this 
Act  may  be  cited  together  as  the  Corrupt  and  Illegal  Practices 
Prevention  Acts,  1883  and  1895. 

See  ante,  pp.  3d8,  449,  718.* 
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A- 

ABATEMENT  OF  ACTION,  416,  418,  423,  427 

ABSOLUTE  PRIVILEGE,  204—220 
(i.)  Parliamentaiy  proceedings,  208 
(ii. )  Judicial  proceedings,  210 

words  spoken  by  a  judge,  210 
words  spoken  by  a  counsel,  212,  213 
words  spoken  by  a  witness,  214,  215 
words  in  atHdavitS;  &c.,  215—218 
(iiL)  Naval  and  military  affairs,  218—220 
precedents  of  pleas  of,  680,  681 

ABUSE, 

mere  general  words  of,  not  actionable,  67,  114,  115,  674 

need  not  be  justified,  193 
ACCESSORIES, 

to  the  publication  of  a  libel,  180,  629,  633 

ACCIDENTAL  PUBLICATION, 

civil  liabiUty  for,  5,  6,  175,  176,  806,  456,  674 
criminal  liability  for,  457—459 

ACCOMPLICE,  180,  629,  683 
may  prove  publication,  592 

ACCORD  AND  SATISFACTION, 
plea  of,  567,  688 

ACCOUCHEUR, 

words  spoken  of  an,  84,  85,  248,  851,  352 

ACTIO  PERSONALIS  CUM  PERSONA  MORITUR,  426 

ACTION, 

within  what  time,  545 

in  what  Court,  544,  545,  620 

letter  before,  543 

costs  of,  400—413 

notice  of,  abolished,  542,  740 

considerations  before,  537 

consolidation  of,  549 

previous,  546,  687 

criminal  proceedings,  when  a  bar  to,  10,  547 

joinder  of  causes  of,  547 

3  c  2 
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ACTION— ^o«/irtt*p</. 

•  remitting,  to  County  Court,  651,  617 
«    who  may  maiutain,  881,  382,  414 

proceedings  in,  are  privileged,  210 — 218 

on  the  case  for  words,  14,  95,  96—99,  126,  145 

limitation  of,  545 

ACTIONABLE  PER  SE, 

what  language  is,  1,  8,  59—92,  852 
what  language  is  not,  1,  3,  92—99,  842 
general  damage  presumed,  2 

ACTS. 

injurious  to  reputation  without  express  words^  14 
of  public  men,  may  be  criticised,  85 

ACTS  OF  STATE, 

absolutely  privileged,  219 

ADJECTIVE, 

libellous  chai|;e  may  be  conveyed  by,  136 

ADMINISTRATION  OF  JUSTICE, 
Umdfide  comments  on,  49 — ^51 
publications  reflecting  on,  511 — 536 

ADMINISTRATORS, 

right  of  action  does  not  pass  to,  426,  427 

ADMIRALTY, 

report  to,  48,  286 

ADMISSION, 

by  defendant,  effect  of,  592,  684 

ADMONITION, 

communications  by  way  of,  240 

ADULTERY, 

charge  of,  in  writing,  is  libellous,  2,  21 

words  imputing,  not  actionable  at  common  Uw,  67 

to  a  physician,  74,  85,  92 

to  a  cleigyman,  74,  81,  93 

to  a  woman  or  girl,  actionable  now  by  statute,  2,  90 — 92 

"ADVENTURER,"  19,  141 

ADVERTISEMENT, 

in  newspaper,  when  privileged,  251 

of  tradesmen,  may  be  criticised,  82,  56 

of  cure,  may  be  criticised,  46,  56 

publication  by,  when  evidence  of  malice,  324,  383 

of  reward  for  detection  of  crime,  258,  683 

newspaper  proprietor  liable  for,  183 

Indecent  Advertisements  Act,  495,  496 
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ADVICE, 

when  priTileged,  288,  239,  682 
on  eyidence,  585 

"ADVISED  SPEAKING,"  471,  498,  499 

ADVOCATE, 

privilege  of,  212—214 

reports  of  speechee  of,  285 

publication  in  Tindication  of  character  assailed  by,  254 

conduct  of,  may  aggravate  damages,  357 

may  be  a  contempt  of  Coart,  516 

AFFAIRS  OF  STATE, 
may  be  criticised,  47 — 49 

AFFIDAVIT, 

defamatory  statements  in,  privileged,  215—218 

may  be  expunged,  216 

in  answer  to  interrogatories,  579^ — 582 

on  applications  for  leave  to  file  criminal  informations,  644—648 

in  aggravation  br  mitigation  of  punishment,  642 

AFTER  DINNER  SPEECH, 

publication  of,  in  newspaper,  22 

AGENT, 

and  principal,  428 
principal's  orders  no  defence,  429 
evidence  of  authority  to  publish,  434,  455 
ratification,  431 

innocently  publishing  a  libel,  182,  183,  430 
principal  not  liable  for  malice  of,  356 
liability  of  principal  for  publication  by,  480,  432,  457 
slander  of  title  by,  154 

words  by,  in  assertion  or  protection  of  rights  of  principal,  privileged,  154, 
155,  252 

AGGRAVATING  CIRCUMSTANCES, 
must  be  justified,  193 

AGGRAVATION  OF  DAMAGES,  355—357,  600 
wide  circulation  of  libel,  355 
malice,  356 

by  plea  of  justification,  201,  316,  357,  600,  606 
by  injudicious  cross-examination  of  plaintiff,  605 
plainti£rs  good  character,  356 

AGGRAVATION  OF  PUNISHMENT, 
affidavits  in,  642 

AGREEMENT, 

to  accept  the  publication  of  mutual  apologies,  688 

to  compromise,  608 

promise  to  abstain  from  publishing  a  libel  no  consideration  for,  9 
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ALDEiaiAN, 

words  spoken  of  an,  78 

ALIEN,  427,  428,  542 

ALLEGORY, 

may  be  a  libel,  7,  104,  111,  142,  458 

ALLUSION, 

libsl  by,  104,  598 

AMBASSADORS, 

foreign,  libels  on,  452,  453 

"  AMBI-DEXTER,"  83,  117 

AMBIGUOUS  EXPRESSIONS, 

role  of  constraction  as  to,  110,  112 — 124 

evidence  as  to  meaning  of,  598 

meaning  ascribed  by  innuendo  mast  be  adhered  to,  107 

AMENDMENT, 

of  pleadings,  559,  571 

at  the  trial,  60S 

of  variances  between  words  laid  and  those  proved,  595,  603 

of  indictment,  634 

of  information,  648 

AMENDS, 

evidence  of,  in  mitigation  of  damages,  369,  691 

ANAGRAM, 

may  be  a  libel,  7 

**  ANANIAS,"  114 

ANGER 

is  not  malice,  310,  321 

ANNUAL  PROFITS, 

diminution  of,  343,  347,  353 
how  proved,  348 

ANONYMOUS  LETTER, 

shown  confidentially,  231,  654 

opinion  as  to  handwriting  of,  when  privileged,  262 

ANSWERS, 

to  interrogatories,  579 — 582 
precedents  of,  698,  699 

APOLOGY,  369—371,  569 

should  be  demanded  before  action,  542 
jury  to  judge  of  sufficiency  of,  614,  691 
should  be  frank  and  full,  370,  548 
notice  of  intention  to  give  evidence  of,  569,  703 
form  of  plea  of,  869,  569,  690,  691,  693 
publication  of,  371 
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APOTHECARY, 

words  concerning,  76,  84 

APPEAL. 

proceedings  in  the  Court  of,  612 
from  Comity  Court,  619 
as  to  co-sts,  405,  406 

APPEARANCE,  649 

APPOINTMENT, 

to  goyemment  office,  is  matter  of  public  concern,  4 
proof  o(  588 

APPORTIONMENT, 

of  costs  of  issues,  401,  407,  408 

ARBITRATOR, 

costs  where  cause  referred  to,  412 
cannot  commit  for  contempt,  528 

ARCHBISHOP, 

language  concerning,  25 

ARCHITECT, 

criticisms  on  the  works  of,  82,  55,  76,  195 
words  concerning,  76,  85,  244,  656 

ARREST  OF  JUDGMENT, 

motion  for,  in  criminal  cases,  682,  640,  641 

ARSON, 

charge  of,  120,  181,  135,  141 

ARTFUL   SCOUNDREL,  20 

ARTICLES  OF  THE  PEACE, 
absolutely  privileged,  217 

ARTIST, 

criticism  on  the  pictures  and  works  of,  58,  54 

ART-MASTER, 

libel  on,  23,  125 

ASSAULT, 

with  intent  to  rob,  chaise  of,  actionable,  61 
provoked  by  a  libel,  365 

ASSERTION, 

of  fact,  not  bond  fide  comment,  35 — 38,  41,  44 
pleading  to,  556,  672 

ASTERISKS, 

put  for  plaintiff's  name,  142,  634 

ASYLUMS,  MANAGEMENT  OF, 
matter  of  public  interest,  51 


760  GENERAL   INDEX. 

ATTACHMENT, 

for  contempt,  524 — 526 
committal  differs  from,  526 

ATTACK, 

by  plaintiff  on  defendant,  answer  to,  privileged,  253,  363 

ATTEMPT, 

to  commit  a  felony,  charge  of,  actionable,  61,  63,  133 
words  sufficient  to  impute,  133 

ATTORNEY, 

slander  of,  72,  75,  76,  79,  83,  84,  275,  660,  674 

libels  on,  27,  51,  105,  112,  124,  275,  290,  655,  711,  712 

acting  as  advocate,  privilege  of,  213 

not  liable  for  asserting  his  client's  rights,  154,  155,  252 

unless  private  malice  in,  335 

bills  of  costs  of,  not  privileged,  218 

publication  of  libel  to,  231,  275 

may  give  information  unasked  to  client,  235 

plaintiff,  proof  of  qualification,  588 

AUCTIONEER, 

words  concerning,  75,  88 

libellous  notice  to,  by  persons  interested  in  proceeds  of  salo,  252,  261 

AUDITOR, 

report  by,  to  sharoholdeni,  privileged,  261 

AUTHOR, 

criticisms  of  works  of,  53,  54 
liable  as  publisher,  170,  456 

AUTHORITY, 

given  to  another  to  publish  a  libel,  184,  430,  434,  457 

when  implied,  431 

ratification,  431 

in  criminal  cases,  482,  457—459 

AVERMENTS. 

when  necessary,  126—128,  189,  140,  556 

in  civil  cases,  need  not  be  proved,  556 

except  of  plaintifi*s  office  or  trade,  556,  599 

in  indictments  and  criminal  informations  still  necessary,  626,  627,  635 

of  special  intent,  444,  627 

costs  of,  408,  409 

B. 

BAD  CHARACTER, 

evidence  of  plaintiff's,  865—368 

BAD  MOTIVES,   IMPUTATION  OF,  44—46 
cannot  as  a  rule  be  fair  comment,  44 
becomes  a  comment  if  fEM^ts  set  out,  or  known,  44 
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BAIL, 

for  appearance  to  take  trial,  625 

BANKER, 

refusing  to  honour  a  cheque,  13 

circulation  of  rumour  that  bank  had  stopped  payment,  281 

refusing  to  accept  cheque  of  a  particular  bank,  23,  122,  262,  322 

BANKRUPT, 

can  sue  for  libel  or  slander,  426 

charges  against,  by  trustee,  privileged,  261,  822 

BANKRUPTCY, 

imputation  ot,  3,  6,  28,  29,  78,  87,  134,  186 
reports  of  procee<lings  in,  priyileged,  282 
charge  of  having  committed  act  of,  252,  261 
no  defence,  426 

BARRISTER, 

slander  of,  72,  76,  82,  88 

fibels  on,  27,  254 

privilege  of,  212 

instructions  to,  privileged,  218,  278 

libel  by,  in  law  book,  6,  286 

criminal  information  ugainst  County  Court  Judge  for  refusing  to  hear 
454  ' 

report  of  speech  of,  in  Court,  278,  288 

BASTARD, 

imputation  that  heir-apparont  is,  149,  150 
charge  of  having  had,  not  actionable,  93 

except  formerly  under  18  Elizabeth,  c.  3... 65 

"  BAWD,"  90,  91,  144,  419 

BAWDY  HOUSE, 

charge  of  keeping,  is  actionable,  62,  66,  144 

BEGIN, 

right  to,  always  with  plaintiff,  588 

BELIEF, 

in  truth  of  words,  necessary  to  privilege,  227,  230,  232 
no  defence  in  absence  of  privily,  5,  36 
may  mitigate  damages,  368 
hearsay  is  probable  ground  for,  319 

BIGAMY, 

what  words  amount  to  a  charge  of,  132 
charge  of,  is  actionable,  61,  80 

BILL  OF  COSTS, 
not  privileged,  218 
exceptions  to,  are  privileged,  218 
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BISHOP, 

words  concerning,  95,  109,  291 

charge  of,  privileged,  261 

entitled  to  criminal  information,  453 

*•  BLACKGUARD,"  3 

«•  BLACK-LEG,"  21,  69,  94,  117 

"BLACK-LIST." 

publication  of,  may  be  no  libel,  123 

may  be  tme,  200 

may  be  an  accurate  report  of  a  judicial  proceeding,  283 

may  be  otherwise  privileged,    73 
libel  on  a  trader  in,  128,  283,  393 

"  BLACK-MAILING,"  112 

"BLACK-SHEEP,"  21,  69,  106,  1  7 

BLASPHEMOUS  WORDS,  443,  468-490 
defined,  463 

mere  denial  of  Christianity  is  not  blasphemy,  464 
intent  to  bring  religion  into  contempt,  464 
honest  advocacy  of  heretical  opinions,  465 
justification  not  allowed,  464 
heresy  distinct  from  blasphemy,  472 
heresy,  472—476 
statutory  provisions,  469 — 471 
jurisdiction  of  Ecclesiastical  Courts,  472—  475 
reports  of  proceedings  in  Courts  of  Justice  as  to,  are  not  privileged, 

297,  466 
Nonconformity,  473 
Unitarianism,  485 — 489 
history  of  the  law,  476 — 490 
punishment,  469 — 471 
limitation  of  prosecutions  for,  471 
Common  Law  not  affected  by  statutes,  471 
Scotch  law  as  to,  487 

"BLOODSUCKER,"  80 

BOARD  OF  GUARDIANS, 

proceedings  of,  a  matter  of  public  interest,  51 

reports  of  meetings  of,  privileged,  297 

words  spoken  at  meeting  of,  privileged,  although  reporters  present,  270 

costs  of,  412,  413 

"  BOLTED," 

charge  of  having,  libellous,  29,  195 

BONA  FIDE  COMMENT,  32—58 
no  libel,  34 
what  is  a,  42 

a  question  for  the  jury,  41 
distinction  from  allegation  of  fact,  39 
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BONA  FIDE  COmiEKH -eanii/nued, 
bona  fides  ingafficient,  42 
imputation  of  a  bad  motive,  44 
plea  of,  60C,  672,  674 

BONA  FIDES, 

of  defendant,  no  defence  in  itself,  42,  223 
may  mitigate  damages,  363 
material,  if  occasion  privileged,  223,  227,  310,  319 
BOOK, 

reviews  and  criticisms  of,  58—55 

in  Latin,  179 

not  evidence  of  fSsu^t  stated  in  it,  606 

libellous,  sale  of,  by  bookseller's  servant,  181,  429,  433 

obscene,  statute  for  preventing  sale  of,  492,  493 

printed  for  private  circulation,  54 

BOOKSELLER, 
libel  on.  32 
liability  of,  for  sale  of  libeUous  work,  179,  180,  431,  483 

'•BOYCOTTING,"! 
charge  of,  29 

BREACH  OF  PEACE, 

libels  tend  to,  8,  443 — 445 

BREWER, 

words  concerning,  87 

communications  with  his  tenants  privileged,  262 

BRIBERY, 

words  imputing,  actionable,  62,  80,    3,  442 

in  offices  of  public  trust,  79,  512 

at  parliamentary  election,  charges  of,  48,  237 

contempt  of  court  by  offering  a  bribe  to  a  judge,  516 

BRITISH  MUSEUM, 

liability  of  librarian  of,  180 

BROTHEL, 

imputation  of  keeping,  14,  62,  66,  144 

BROTHER, 

cannot  sue  for  slander  of  sister,  15, 882 

"BUNGLER,*' 

spoken  of  an  artificer,  is  actionable,  73 

'•  BUNTER,"  117 

BURDEN  OF  PROOF, 
in  slander  of  titie,  148 

goods,  157 
of  publication,  454 
of  justification,  208 
of  innuendo,  106 
of  malice,  460 
of  insanity,  425 
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BURGLARY, 

charge  of,  actionable,  61 

BURIAL  LAWS  AMENDMENT  ACT,  1880 . .  471 

BURNING, 

in  effigy,  7,  14 

BUSINESS, 

slander  of  persons  in,  71 — 89,  556,  599 
libels  on  persons  in  way  of,  18,  28 — 32 
general  loss  of,  347,  853 

BUTCHER, 

words  concerning,  88,  121,  262 

BYE-LAW, 

charge  of  breach  of,  62,  63 

placarding  conviction  for  infringement  of,  196 

BYSTANDER 

at  trial,  remarks  of,  not  privileged,  21C 


C. 

CALENDAR  OF  PRISONERS, 
privileged,  282 

CAMBRIDGE, 

resident  nndergradoate  of,  where  sned,  545 

CANDIDATE 

for  office,  words  concerning,  48,  49,  60,  78,  80,  263,  360 

private  life  of,  when  open  to  discussion,  48,  254,  268,  398,  399,  431,  449 

CANT,  or  SLANG  TERMS,  116,  117,  697 

CAPTAIN  OF  SHIP, 

words  concerning,  26,  32,  241,  252,  289 

CARD-SHARPING, 
charge  of,  117, 196 

CARICATURE, 

libel  by  means  of,  7,  18,  14,  140 

CARPENTER, 

words  concemiug,  75 

CASE, 

action  on  the,  where  slander  will  not  lie,  15,  98,  99,  145 

CAUSES  OF  ACTION, 
^       joinder  of,  439,  441,  442,  547 

CAUTION 

to  tradesmen,  when  privileged,  238 — 244 
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CENSORSHIP  OF  THE  PRESS,  10—13 

CENSURE, 

words  of,  by  a  judge,  absolutely  privileged,  211,  212 

CERTAINTY, 

how  ensured  formerly,  126 
early  technicalities,  126 
of  the  imputation,  128 
criminal  charges,  129 — 183 
indirect  imputations,  134,  185 
as  to  person  defamed,  187 — 148 

CERTIFICATE 

of  previous  conviction,  604 
for  costs,  61 1 

CERTIORARI 

for  removal  of  indictment  for  libel,  681 
costs  when  indictment  removed  by,  632,  644 
new  trial,  641 

CHAIRMAN    OF  QUARTER  SESSIONS, 
words  spoken  by,  absolutely  privileged,  212 

CHALLENGE  TO  FIGHT, 

sending,  a  misdemeanour,  446 

CHAMBERS, 

power  of  judge  at,  to  commit  for  contempt,  527,  528 
report  of  proceedings  in,  privileged,  ^2 

^may  be  contempt  of  court,  523,  524 

CHANGE  OF  VENUE,  587 


CHAPLAIN, 

words  concerning,  80 

loss  of  post,  special  damage,  344 


CHARACTER, 

proof  of  plaintiflTs  special,  588 

of  servant,  primd/acie  privileged,  204,  225—229,  326,  327,  652,  679 

bond  fide  communications  as  to,  225 — 259 

master  not  bound  to  give,  227 

maliciously  giving  bad,  227,  826,  327 

retracting  former  good,  226 

evidence  of  good,  not  receivable  unless  impeached,  356 

evidence  of  plaintiflTs  bad,  365—368 

evidence  for  defendant  as  to,  on  trial  of  iudictment,  637 

of  witnesses,  evidence  to  impeach,  604 

attack  on  private,  actionable,  34,  87 

CHARGE, 

of  crime  must  be  precise,  128 — 137 
of  attempt  to  commit  a  crime,  63,  133 
of  an  impossible  crime,  69 
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CHARGE— cofU  nued. 

of  being  a  felon,  60 — 63,  194 
of  being  a  returned  convict,  65,  202,  331,  606 
to  a  constable  in  hit  character  as  such,  244 
ineleyant,  274,  332 

CHARITABLE  INSTITUTION, 
criticisms  on  officers  of,  52,  265 
trustees  of,  words  concerning,  25,  440 
priTate,  not  to  be  criticised,  53 
report  by  officer  of,  privileged,  244 

CHASTITY, 

charge  of  want  of,  formerly  not  actionable,  96 — 92 

actionable  if  in  writing,  21 
Slander  of  Women  Act,  1891... 90,  753 

"CHEAT,"  8,  68,84,88,  93 

CHEATING, 

charge  of,  libellons,  21 

in  way  of  ttade,  actionable,  88 

at  cards,  charge  of  actionable,  62,  117 

CHEMIST, 

Ubel  on,  87,  305 

CHEQUE, 

action  for  dishonouring,  13 

refusal  to  receive,  of  a  particular  bank,  23,  122,  262 

CHILD, 

liability  of,  424 

parent  not  answerable  for  wrongs  by,  432 

action  by  parent  for  loss  of  service  of,  425 

CHOICE  OF  COURT,  544 

CHRISTIANITY. 

publications  against,  463 — 490 
part  of  the  common  law,  476 

CHURCH  MEETING, 

words  spoken  at,  may  be  privileged,  268 

CHURCHWARDEN, 
slander  of,  69,  79 
libel  by,  291 

CIRCULARS 

of  tradesmen,  may  be  crTticised,  32,  56,  57 

issue  of,  when  restrained  by  injunction,  161,  162,  388,  394 — 89S 

when  privileged,  229,  262 

CIRCULATION  OF  LIBEL, 

extent  and  mode  of,  318—326,  340,  341,  357 
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CIRCULATION  OF  NEWSPAPER, 
not  a  matter  of  public  interest,  47 
material  on  amount  of  damagee,  857 

CLAIM, 

statement  of,  553—558,  652—671 

by  husband,  for  words  defamatory  of  wife,  414,  06 4 

by  wife  alone,  415 

joint  and  several,  438 

particulars  of,  670,  671 

by  solicitor  or  agent,  154 

CLASS, 

words  affecting  a,  187—189,  444 

religious  order  or  community,  libels  on,  444,  451 

domestic  tribunal  of,  264 
CLERGYMEN, 

criticism  on  the  public  action  of,  46,  52,  53,  67,  58 ! 

words  affecting  them  in  office,  25,  52,  53,  80—82,  659 

charges  of  incontinency  and  immorality  against,  72,  74,  81,  82 

deprivation  of  office  the  ground  of  action,  81 

plaintiff  must  hold  benefice  or  office  at  the  time  of  the. slander,  78 

slander  by,  on  parishioner,  6,  264,  845 

libels  by,  on  schoolmaster  in  parish,  822 

general  reflection3  on  the  cleigy  of  a  particular  diocese,  451 

CLERK, 

words  concerning  a,  86,  134 
to  vestry,  words  concerning,  26 
to  justices,  words  concerning,  26 

words  by,  not  privileged,  212 
pablicatioQ  to  a,  174,  176,  224 

"CLIPPER,"  117 

CLUB, 

*'blackbaUed,"20,  379 

notice  posted  in,  22 

charge  of  misconduct  in,  94,  345,  663 

COINING, 

charge  of,  65,  658,  676,  677 

COLLEGE,  MANAGEMENT  OF, 
a  matter  of  public  interest,  61 

COLLIERY, 

libel  on  proprietor  of,  29 

sanitary  condition  of  property  a  matter  of  public  interest,  47 

COLLOQUIUM, 

or  application  of  the  slander,  112,  126,  556 
provisions  of  C.  L.  P.  Act  as  to,  128 

COLONIAL  COURT, 

power  of,  to  commit  for  contempts,  528 
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COLONUL  LEGISLATIVE  ASSEMBLY, 
power  of,  to  commit  for  contempt,  510,  511 

COMMAND, 

of  master,  no  defence  to  servant,  429 

COMMENT, 

on  matters  of  pnblic  interest,  what  is,  82 — 58,  672,  673 

allegation  of  fact,  not  a,  40 

every  citizen  has  aright  to  make,  32,  33,  35,  48,  46,  47 

not  privileged  in  the  strict  sense  of  that  term,  33 

differ  from  reports,  34,  87,  88,  289 

on  matters  of  local  interest,  51,  52 

bad  motives  must  not  be  recklessly  imputed,  44 — 46 

must  be  fair  and  honest,  42 

honest  belief  in  truth  of,  not  alone  sufficient,  36 

justification,  when  necessary,  41, 193 

limits  on,  85 — 42 

immaterial  errors  excused,  36 

affairs  of  State,  47—49,  673 

trials  in  law  courts,  49 — 51 

public  institutions  and  local  authorities,  51—52 

parochial  charity,  52 

ecclesiastical  affairs,  52,  53 

books  and  pictures,  53—55 

architecture,  55,  76,  195 

theatres  and  concerts,  55 

public  entertainments,  55 

appeals  to  the  public  notice,  56 — 58 

advertisements  and  circulars,  82,  56,  57 

controversy  in  newspapers,  56,  57,  254 

on  imaginary  facts,  36,  87,  38 

PBSCEBENTS  07  PLEAS  OF  BONI  FIDE,   672,  673 

COMMISSION 

to  examine  witnesses,  586 

costs  of,  611 

COMMISSIONEES, 

evidence  given  before  Royal,  may  be  criticised,  48 
reports  of  meetings  of,  not  privileged  at  common  law,  2S'2 

privileged  by  statute,  297 

COMMITTEE 

of  charity,  communications  to,  261,  265 

of  House  of  Parliament,  petition  to,  privileged,  209 

members  have  a  common  interest,  265 

COMMODITIES 

of  tradesmen,  verbal  imputations  upon,  88,  ir6 
Ubel  on,  30—32,  156—159 

"COMMON  F1LCHER,"68 

COMMON  INFORMER, 

charge  of  being,  libellous,  21 
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COMMON  INTEREST 

is  a  ground  of  privilege,  259—276,  684 
what  amounts  to,  260,  261,  684,  685 
where  there  is  a  domestic  tribunal,  266 

COMMONS,   HOUSE  OF, 

petition  to,  is  privileged,  209 

libels  on,  508  ^ 

contempts  of,  508 

member  of,  may  be  committed  for  contempt  of  court,  536 

COMPANY,   LIMITED,  484—487 
may  sue  for  slander  of  title,  485 
costs  of  proceedings,  412,  418,  644 
may  sue  a  shareholder  for  libel,  80 
liability  of,  for  acts  of  servants,  485,  486 

for  malice  of  servant,  885 
proceedings  of,  at  meeting  of  shareholders,  privileged,  261 
report  of  meeting,  not  privileged,  800 
directors  of,  privilege  of,  259,  261,  264 

COMPARISON 

of  handwriting,  590,  688 

COMPETITION 

between  rival  traders,  31,  156 

COMPOSITION 

of  libel  without  publication,  not  actionable,  177 

COMPOSITOR, 
liability  of,  430 
publication  of  libel  to,  178,  272 

COMPROMISE 

in  civil  case,  608 

not  generally  allowed  in  criminal  cases,  647 

CONCERTS 

may  be  criticised,  55 

CONDUCT 

of  defendant  may  aggravate  damages,  855 
of  plaintiff  may  affect  damages,  865 

CONFESSION 

of  publication,  592 

CONFIDENTIAL  COMMUNICATIONS,  229—244 

in  answer  to  inquiries,  privileged,  204,  229—282,  828 
volunteered,  282—284 

in  discharge  of  a  duty  arising  from  relationship,  284 — 288 
volunteered  where  no  confidential  relationship,  288 — 244 
charge  that  plaintiff  had  disclosed,  libellous,  27 

CONFIDENTIAL  RELATION, 
defined,  285 

O.L.S.  3  D 
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CONSOLIDATION 

of  actions  at  common  law,  549 

under  the  Act  of  1888,  550»  729 

CONSORTIUM, 

lofls  of,  92,  845,  832 

CONSPIRACY, 

cliarge  of,  actionable,  62,  188 

to  boycott  a  trader,  169 

to  induce  persons  to  break  contracts,  16 

to  prerent  persons  from  entering  into  contracts,  16 

CONSTABLES, 

words  concerning,  212,  263,  880 

words  spoken  on  giving  plaintiff  in  chaxge  of,  are  privileged,  244 — 247 

CONSTITUTION, 

libels  against  the,  505—508 

CONSTRUCTION,  100—144 

what  meaning  the  speaker  Utended  to  convey  is  immaterial,  100,  110, 

605 
libel  or  no  libel  is  a  question  for  the  jury,  24,  101,  598,  609,  610 
duty  of  the  judge,  101,  609 

words  not  to  be  construed  in  mUiori  Mfut^  102 — 104 
jury  to  consider  the  words  as  a  whole,  24,  105 
evidence  of  other  defamatory  publications,  105,  310 
office  of  the  innuendo,  106—124 
words  obviously  defamatory,  110 — 112 
words  primdfaeie  defamatory,  112 — 115 
neutral  words,  115—119 
words  prif?i4/a6M  innocent,  119 — 124 
ironical  words,  124 

words  spoken  in  jest,  6,  113,  115,  605,  676 
words  clearly  innocent,  124,  125 
after  verdict,  639 

CONTAGIOUS  DISEASE, 

charge  of  having,  actionable,  2,  59,  70,  71,  658 

CONTEMPORANEOUS, 

reports  of  judicial  proceedings  should  be,  288,  293,  294 

CONTEMPT 

of  the  King,  500,  501 

of  the  Government,  502 — 506 

of  Parliament,  may  be  dealt  with  in  the  law  courts,  608 — 509 

how  punished  by  the  House  of  Lords,  509 

how  by  the  House  of  Commons,  509 

the  propriety  of  committal  by,  cannot  be  questioned  in  comia  of 
law,  510 
of  Colonial  Legislative  Assemblies,  510,  511 

their  power  to  exclude,  510 
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CONTEMPT-— (wi^ini^. 

of  courts  of  law  and  judges,  49,  284,  511 
of  Superior  Courts,  511 — 586 

proceedings  against  offenders  for  contempts,  12,  883,  511,  513,  514, 
524 

member  of  Parliament  may  be  committed  for,  536 

judge  at  chambers,  527 

letters  to  judge  may  be,  215,  268,  516 

attachment  and  committal,  524 — 526 

publications  prejudicial  to  fair  trial  of  action,  49,  519—  522 

must  be  a  proceeding  ponding,  522 

injunctions  to  restrain,  383 — 886 

by  newspapers,  619 — 522 

reports  of  proceedings  heard  privately,  528 

how  far  is  a  criminal  intention  material,  177,  522 

committal  must  be  for  a  time  certain,  525 

precedent  of  motion  to  commit,  700 
of  inferior  courts  of  record,  581 

no  power  to  commit  except  for  those  committed  in  face  of  court,  531 

statutory  powers,  534 — 536 

county  courts,  584 
of  inferior  courts  not  of  record,  583 

sureties  fpr  good  behaviour,  533 
of  ecclesiastical  courts,  536 
form  of  notice  of  motion  to  commit  for,  700 

CONTEMPTUOUS  DAMAGES,  839,  401 

CONTEXT 

must  be  considered,  24,  105,  503,  610 

CONTRACT 

as  to  libels  cannot  be  enforced,  8,  9 

promise  not  to  publish  a  libel  is  no  consideration  for,  9 

words  inducing  breach  of,  16 

CONTRACTOR, 

words  concerning,  in  the  way  of  his  trade,  88 

CONTRADICTION, 

letter  o^  refusal  to  publish,  725,  74$,  750 

CONTRIBUTION, 

none  between  tort-feasors,  188, 184,  441 

CONTROVERSY 

in  the  newspapers,  56,  57,  254 

"  CONVICTED  FELON,"  65,  194,  604 

CONVICTION, 

summary,  before  iustices,  reports  oi,  279 

proof  of,  604 

placards  notifying,  at  railway  stations,  196 

3  D  2 
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COPY  OF  A  LIBEL, 

eyeiy  lale  of,  a  fresh  publication,  178 
when  eyidence  of,  admissible,  593,  594 

COPYING  LIBELS 

from  one  newspaper  to  another,  184,  360,  607 

COPYRIGHT. 

none  in  immoral  or  libellous  work,  9 

CORONER, 

defamatory  statement  made  at  inquest,  212,  251 
has  power  to  eject  disturber,  582 

CORPORATIONS 

may  sue  for  libel,  30,  434 
costs  of  proceedings,  412,  413 
may  sue  for  slander  of  title,  435 
may  be  ttued  for  libel,  6,  435 

not  for  slander,  435 
may  be  sued  for  acts  of  agents,  436 
criminally  liable,  436 
liability  of  for  malice  of  servants,  335 

CORRECTION, 

not  an  apology,  548 
pleading  a,  691 

CORRUPT   AND    ILLEGAL    PRACTICES   PREVENTION    ACT,   1895 
898,  449,  753 
false  statements  as  to  character  of  candidates,  398 
liability  of  candidate  for  statements  made  by  agent,  434 
ix^nnction  to  restrain,  398 
form  of  petition,  718 

CORRUPTION 

in  office,  charge  of,  8,  25,  26,  72,  77,  135,  316 

COSTS,  400—418,  611 

now  follow  the  event,  400 

all  early  statutes  as  to  costs  repealed  by  Judicature  Act,  401 

application  to  deprive  successful  plaintiff  of  costs,  401 

must  be  good  cause,  400,  406 

what  is  good  cause,  401—407  a 

appeal  as  to,  405,  406 

saccessful  defendant  cannot  be  ordered  to  pay,  402 

of  introductory  averments.  407,  408 

of  separate  issues,  407,  408 

of  former  trial,  411,  616 

of  husband  and  wife,  412 

under  Slander  of  Women  Act,  1891,  400 

of  public  bodies,  412,  413,  644 

of  commission  to  examine  witnesses,  611 

bill  of,  not  privileged,  218 

after  payment  into  court,  409 
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COSTS— <»n/wM«i. 

of  connterdaim,  409,  410 

secarjty  for,  416,  427,  552,  644 

certificate  for,  611 

practice  as  to  asking  for,  401,  611 

married  women  liable  for,  412,  418,  422,  611 

where  there  is  a  restraint  on  anticipation,  418 

special  costs,  407,  611 

of  trial  before  Judge  alone,  400 

in  actions  remitted  to  County  Court,  400,  411,  619 

in  local  Court  of  Record,  401,  620 

on  writ  of  inquiry,  411 

juiy  not  to  consider  question  of,  841,  610 

of  indictment,  643 

of  criminal  information,  648 

when  removed  by  certUyrari^  682,  644 

COUNCIL,   COUNTY,   CITY    OR  TOWN, 
not  a  court,  217 

comments  on  proceedings  o(  no  libel,  51 
reports  of  proceedings  of,  privileged,  297 

COUNSEL 

slander  of,  76,  82,  83 

libel  on,  27 

privilege  of,  212—214 

case  for  opinion  of,  not  absolutely  privileged,  218,  273 

libel  by,  in  law  book,  6,  286 

criminal  information  against  County  Court  Judge  for  refusing  to  hear, 

454 
report  of  speech  of,  in  court,  285,  287,  290 
conduct  of  defendant's,  at  trial  may  enhance  damages,  357 

may  be  a  contempt  of  court,  516 
insults  to,  may  be  a  contempt  of  court,  515 

COUNTERCLAIM,  364,  570 
costs  of,  409,  410 
may  be  struck  out,  570 

COUNTY, 

proof  of  publication  within,  633 

COUNTY  aOURT, 

no  jurisdiction  in  actions  for  slander  or  libel,  except  by  oonMnt,  400,  552, 

617 
remitting  action  to,  411,  552 
subsequent  proceedings,  617 — 620 
jury,  619 
trial,  619 
new  trial,  619 
costs,  619 

contempts  of,  534,  535 
criminal  information  against  judge  of,  454 

FORMS  07  PBSGSDKMT8,   NOTICES,   ftC,  701 — 703 
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COUNTY  COURT  JUDGE, 

words  spoken  b}*,  in  a  judicial  proceedings  absolut^y  priTileged,  211 

COUNTY  COURTS  ACT,  1888, 

does  not  apply  to  actions  of  libel  and  slander,  400 
law  previous  to,  as  to  costs,  400,  401 
remitting  actions  under  s.  66,  411,  552,  617 

COURT, 

choice  of,  544 

payment  into,  371,  409,  567,  689—691 

Divisional,  proceedings  in,  612 

of  Appeal,  proceedings  in,  612 

proceedings  in  County  Court,  617 — 620 

university,  proceedings  in,  545 

COURT-MARTIAL, 

de&matory  statements  made  in  course  of  proceedings  by,  215 
report  of  proceedings  in,  218,  288 
judgment  of,  absolutely  privileged,  212 

COURT  OF  JUSTICE, 

proceedings  of,  absolutely  privileged,  210  —218 
report  of  proceedings  of,  privileged,  278 

may  be  forbidden,  385 
comments  on  proceedings  of,  49 — 51 

contempts  of  Superior  Courts  of  Record,  384 — 386,  511 — 529 
Colonial  Courts,  528 
Inferior  Courts,  529 
Inferior  Courts  of  Record,  531 
proceedings  in  County  Court,  617 — 620 
remitting  action  to,  551 

to  Court  of  Passage,  553 
other  Inferior  Courts,  536,  620 

COURT  OF  PASSAGE, 
'    an  inferior  court,  536 
jurisdiction  of,  620 
costs  in,  401,  588 

COURT  OF  SUMMARY  JURISDICTION, 

defamatory  statements  made  in   the  regular  course  of  proceedings  at, 

privileged,  211 
reports  of  proceedings,  privileged,  278 
preliminary  hearing  of  charge  of  libel,  622,  625 
power  to  seize  and  destroy  obscene  publications  493 
power  under  Indecent  Advertisements  Act,  496 

"COZENER,"  68,  85,  86,  88 

CREDIT 

of  traders,  libels  affecting,  6,  28—30 

words  affecting,  71,  86 — 89,  661 
cross-examining  as  to,  366,  574,  604 
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CBEDITORS, 

oommonications  between,  when  privileged,  322 
report  of  meeting  of,  not  privileged,  300 

CRIME, 

libel  is,  slander  is  not  a,  7,  443,  680 

words  conveying  direct  charge  of,  actionable,  69,  64 

statement  that  plaintiff  had  been  accused  of  crime,  18, 21,  63 

words  not  necessarily  imputing,  actionable  if  written,  18 

imputation  must  be  specific,  67,  128 — 187 

person  charged  must  be  certain,  187 

words  of  suspicion  only,  68 

imputing  the  murder  of  a  person  yet  alive,  69 

attempting  to  commit,  61,  63,  133 

infamous,  threat  to  accuse  of,  448 

solicitation  or  hiring  to  commit,  62 

justification  as  to  charge  of  committing,  194,  606,  607 

proof  of  conviction,  604 

information  of^  given  to  public  officer,  privileged,  244 — 251 

CRIMINAL  INFORMATION,  10,  449—464,  644—648 
Jiat  of  public  prosecutor  not  now  required  for,  729,  751 
two  kinds  of,  449,  460 
where  granted,  450 — 462 
application  must  be  made  promptly,  452 
practice  and  evidence,  644 — 648 
motion  for  order  nisi,  644 
affidavits  on  application  for,  644 — 646 
argument  on  application  for,  646 
compromise,  647 
trial,  647 
costs,  647 
no  civil  action  after,  10,  647 

PBECEDENTS  OF,   704 — ^708  ' 

CRIMINAL  LIABILITY, 
of  a  married  woman,  423 
of  an  alien,  428 
of  an  infant,  424 
of  agent  or  servant,  429 
of  master  or  principal,  179,  432,  457 
of  a  corporation,  336,  436 
of  a  lunatic,  426 

CRIMINAL  PLEADINGS, 
precedents  of,  704—718 

CRIMINAL  PROCEEDING,  448—462,  621—648 
when  order  of  judge  necessary,  621 
publication,  464 — 459 
privilege,  419,  460 
justification,  194,  460—462 
remedy  by  indictment,  443 
special  intent,  when  necessary,  444 


776  GENERAL   INDEX. 

CRIMINAL  PEOCEEDING-«m/mM«i. 
punishment  at  common  law,  448,  447 
sUtutes,  448,  449 

remedy  by  infonnation,  9,  449 — 454 

libels  on  foreign  ambassadors,  public  personages,  &c.,  452,  453 
considerations  as  to  criminal  proceedings  for  libel,  8 — 10,  443,  444 
practice  and  evidence,  621 — 648 

CRITIC, 

duties  of,  34—35,  42 

CRITICISM, 

right  of,  32—58 

distinguished  from  defamation,  34,  35 

of  public  men  and  institutions,  32—58 

not  seditious,  512 
must  be  fair  and  bonAfitUy  36,  37,  42,  43 
on  public  entertainments,  &c.,  55 
of  books,  newspapers,  pictures,  and  architecture,  53,  54 
ridicule  of  author  permitted,  35,  54 

CROSS-EXAMINING   "  TO  CREDIT,"  866,  574,  604 

CRUELTY, 

charge  of,  libellous,  21,  37 

''CUCKOLD,"  91,  148 

CURATE, 

words  spoken  of,  82,  243 

CUSTOM, 

loss  of,  as  special  damage,  348,  346 — 349 

eyidence  as  to  loss  of,  352 — 354 

of  London,  as  to  charge  of  prostitution,  66,  90,  143 

CUSTOMERS, 

complaints  by,  privileged,  88,  252,  825 


D. 

DAMAGES,  336—382 

general  and  special  damage  defined,  2,  59,  386,  842 

I.  OtTieral  damages,  337 — 841 

different  kinds  of,  389,  840 

amount  of,  is  a  question  for  the  jury,  338,  610,  615 

when  presumed  without  evidence,  387,  888 

must  be  assessed  once  for  all,  341,  610 

costs  should  not  be  considered  in  assessing,  341 

excessive,  338,  612,  615 

loss  of  custom,  388,  347 

evidence  of,  601 
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DAMAGES— con/tni£<;(2. 

II.  Special  damage  where  the  words  are  not  actionable  per  se,  842 — 352 
what  conatitateB,  8,'  842,  843 
when  necessary,  2,  59,  95,  886,  842 
must  be  pleaded  and  proved,  842,  849,  851 
what  a  sufficient  allegation  of,  347,  851 
loss  of  individual  customers,  847 — 849 
diminution  in  profits,  848,  349,  351 
subsequently  arising,  851 

III.  Speei€tl  damage  where  the  toords  are  actionable^  per  se,  852—354 

what  may  be  oonsidertd  in  assessing,  352,  358 
subsequent  to  action,  858 

IV.  Evidence  for  the  plaintiff  in  aggravation  of  damages,  355—357 

what  admissible  as,  855,  856 

extensive  publication,  178, 823,  824,  838,  355 

plaintiff's  good  character,  856 

y.  Evidmcefor  the  defendant  in  mitigation  of  damages,  358—371 
(i)  Evidence  ialling  short  of  a  justification,  858 

justification  of  part  of  the  libel,  199,  353 
(ii)  Previous  publications  by  others,  197,  359—361,  607 
(iii)  Liability  of  others,  177,  361,  441 

other  actions  not  to  be  considered,  184,  815,  575,  607 
(iv)  Absence  of  malice,  860,  862—365 
(v)  Evidence  of  plaintiff*s  bad  character,  365—368,  608 
(vi)  Absence  of  special  damage,  868 
(vii)  Apology  and  amends,  869 — 871,  569 

VI.  liffinoteness  of  damvages,  871 

damage  must  be  the  direct  result  of  defendant's  words,  189,  872 

damage  caused  by  the  act  of  a  third  party,  874 

not  essential  that  such  third  party  should  believe  the  charge,  376 

thiixl  person  compelled  to  repeat  defendant's  words,  189,  877 

damage  caused  by  repetition  of  a  slander,  189,  190,  877,  878 

husband  and  wife,  881 

damage  must  have  accrued  to  the  plaintiff  himself  881 

DANCING-MISTRESS, 
slander  of,  75 

"DASTARDLY  BEHAVIOUR," 
charge  of,  libellous,  22 

DEAD, 

libels  on  the,  15,  444,  445,  712 
intent  must  be  proved,  444 
slander  of,  382 

DEATH, 

charge  of  being  the  cause  of,  84,  184 

*<  guilty  of  the  death  of  D."  is  actionable,  129 

of  party  to  action,  effect  of,  427 

DEBATES  IN   PARLIAMENT, 
reports  of,  295,  296 
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DEBT, 

making  unfounded  claim  of,  not  actionable,  28,  87 
letter  repudiating,  when  privileged,  253,  275,  333 

I)£ER  STEALING, 

cliargvi  of,  actionable,  67 

''DEFALCATIONS." 

charge  of  having  made,  libelloua,  21,  26 

DEFAMATORY   WORDS, 
defined,  2,  18,  59 
classified,  19—99 

what  are  not  in  their  nature,  95 — 99,  124,  125 
jurisdiction  of  Ecclesiastical  Courts,  abolished.  67,  90 

DEFAULT, 

judgment  by,  in  civil  cases  551 

in  criminal  cases,  642 

«*  DEFAULTER,"  19,  21,  26 

DEFENCE,  560—570 

that  words  are  not  defamatory,  674 — 677 

justification,  192—208,  564,  677—680 

privilege,  204,  568,  679—689 

absolute  privilege,  204—220,  680,  681 

qualified  privUege,  221—305,  681—689 

infancy,  no  defence,  424 

insanity,  no  defence,  425 

drunkenness,  no  defence,  689 

master's  commands,  no  defence,  429 

instructions  for,  558 

objections  on  point  of  law,  562,  672 

accord  and  satisfaction,  567 

Statute  of  Limitotions,  841,  545,  566,  687 

previous  proceedings,  546,  566,  687 

apology,  869—371,  569,  690—698 

payment  into  court,  567,  690,  698 

other  special  defences,  566,  692,  698 

justification  in  criminal  cases,  460 — 462,  705,  714 

innocent  publication,  178,  480,  431,  456,  457,  675 

publication  to  pkintiff  only,  170  178,  454,  674 

PRECED1SKT8  OF,  iu  actious  of  libel  and  slander,  671 — 694 

slander  of  title,  6^8,  684 
DEFENDANT, 

married  woman,  415,  416,  420 — 424 

matters  to  be  considered  by,  548 

may  be  called  by  plaintiff,  592 

evidence  for,  604—608 

successful,  cannot  be  ordered  to  pay  costs,  402 

whom  to  be  made,  180,  188,  456,  539—541 

joint,  440 

no  contribution  between  or  indemnity  to,  183,  184 

evidence  of  good  character,  on  indictment,  637 
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DEFINITION, 

of  libel,  1,  7,  18 

of  Blander^  1,  7,  59 

of  defamatory  words,  1,  7,  18,  36,  86 

of  fair  comment,  42 

of  publication,  170,  175 

of  reputation,  170 

of  confidential  relationship,  285 

of  malice,  5,  808 

of  a  newspaper,  742^  749 

DEMANDING  MONEY   WITH   MENACES, 
charge  of,  actionable,  61 
with  threats  to  publish  a  libel,  447,  448 

DEMURRER, 

proceedings  in  lieu  of,  in  civil  cases,  562 
in  criminal  cases,  629,  714,  717 
joinder  in,  714,  717 
to  a  plea,  717 

DENTIST, 

words  spoken  of  a,  85 

DEPRIVING  PLAINTIFF  OF  COSTS, 
powers  of  Court  or  Judge,  404,  407 
must  be  good  cause,  401 — i06 
what  is  good  cause,  401 — 407 
appeal  as  to,  405,  406 


>» 


"  DIFFICULTIES,' 

charge  of  being  in,  libellous,  19,  28 

DIRECTORS  OF  COMPANY, 

reports  of,  to  shareholders,  privileged,  261 
charges  against,  when  privileged,  261,  265,  825 
statement  to,  by  co-directors,  privileged,  265 
have  a  common  interest,  259,  269 
costs  of  libels  on,  412,  418,  644 
criminal  liability  of,  459 

DISCOVERY 

of  documents,  582 — 585 

what  documents  are  privileged  from,  583 

State  papers,  584 

by  interrogatories,  573 — 582 

in  County  Court,  619 

DISEASE,   INFECTIOUS  OR  CONTAGIOUS, 
charge  of  having,  59,  70,  71,  658 
advertisements  relating  to,  495,  752 

DISGRACEFUL  CONDUCT, 

imputation  of,  libellous,  27,  89,  40 
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DISHONESTY, 

chai^i^  of;  written,  18,  19,  29,  812,  838 

verbal,  67,  77,  88,  89,  108,  121,  135,  326,  661 
impatation  of,  in  giving  character  of  servant,  227 

DISSENTING  MINISTER, 

words  concerning,  25,  50,  82,  258,  268 
proof  of  special  damage  by,  848,  849,  854 

DIVINE  SERVICE, 

not  a  public  meeting,  800 

DIVORCE, 

assertions  that  husband  is  seeking,  a  libel  on  wife,  21 

DOCUMENTS, 

discovery  of,  582 — 585 
inspection  of,  582 
secondary  evidence,  598,  594 

DOMESTIC  FORUM  OR  TRIBUNAL,  264,  266 

DRAMATIC  AUTHOR, 
libel  on,  82 
charge  of  writing  immoral  play,  54 

DRUNKENNESS, 

charge  of,  26,  74,  75,  78,  81,  85,  250,  822  825 
no  defence,  689 

DUEL, 

challenge  to  fight  a,  446 

"  DUFFING," 
charge  of,  117 

"  DUNCE," 

actionable,  if  spoken  of  a  lawyer,  76,  82 

DUTY, 

as  ground  of  privilege,  4,  5,  225 — ^251 
may  be  moral  or  social,  225 


E. 

ECCLESIASTICAL  AFFAIRS, 
may  be  criticised,  52,  58 

ECCLESIASTICAL  COURT, 

jurisdiction  of,  in  cases  of  defamation,  abolished,  67,  90 

blasphemy,  472—475 
law  of,  how  far  part  of  English  Common  Law,  474,  475 
cannot  commit  for  contempt,  586 
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EDITOR  OF    NEWSPAPER, 

words  coDceming,  28,  45,  111,  678 

may  comment  on  matters  of  public  interest,  82 — 58 

joint  liability  for  publication  of  libel,  188,  722,  748,  744 

liability  to  proprietor,  9,  183 

contempt  of  Court  by,  519 

not  liable  for  malice  of  reporter,  335 

reports  published  by,  297—805,  719—732 

no  contribution  from,  9,  183,  184,  441 

EFFIGY, 

libel  by  means  of,  7,  14,  19,  128,  140,  898 

burning  in,  7,  14 

assertion  that  plaintiff  had  been  hung  in,  22 

EMBEZZLEMENT, 

words  imputing,  actionable,  61,  70,  181,  141 

EMPLOYER, 

liability  of,  480,  432,  457 

EMPLOYMENT, 

loss  of,  is  special  damage,  16,  848 

ENDORSEMENT  OX  WRIT, 
is  privileged,  216 

ENGINEER, 
libel  on,  81 

ETIQUETTE, 

charge  of  a  breach  of,  not  actionable,  26 

EVENT, 

costs  to  follow,  400 

where  separate  issues,  407,  408 

EVIDENCE, 

1.  In  civil  eaauj 
advice  on,  585 

of  appointment  to  office,  &c.,  588 
of  publication,  585,  589 

copy  of  register  of  newspaper  proprietors,  591,  747,  748 
as  to  innuendo,  596 
as  to  the  libel,  592 

secondary,  viheu  admissible,  593,  594 
as  to  speaking  the  slander,  595 
of  plaintiff's  good  reputation,  356 

bad  character,  365—368 
that  the  words  refer  to  plaintiff,  598 

that  the  words  were  spoken  of  him  in  the  way  of  his  trade,  599 
of  malice,  310,  818—326,  599 
of  other  libels  or  slanders,  814,  599 
of  damage,  887,  601 
of  special  damage,  2,  842 
in  aggravation  of  damages,  835^357 
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1.  In  civil  cases — eofUinued, 

in  mitigation  of  damages,  858 — 871,  608 

of  plaintiffs  distress  of  mind,  848,  346,  852 

of  loss  of  trade,  846,  849 

88  to  handwriting,  590 

of  sdmissions  by  defendant,  592 

of  personal  ill-will,  810,  818 

for  defendant,  604—608 

of  privilege,  606 

of  a  justification,  192,  606 

of  an  apology,  869—871 

2.  In  criminal  ccues, 

of  defendant  and  husband  or  wife,  now  admissible,  624   635,  751 
(i)  In  proceedings  by  way  of  indictment, 

for  the  prosecution,  688 

for  the  defence,  457,  685 
(ii).  In  criminal  informatiotis, 

for  the  prosecution,  644 

for  the  defence,  646 

EX  PARTE  PROCEEDINGS, 
reports  of,  278—280 

EXAGGERATION 

in  a  comment,  otherwise  fair,  48 

may  destroy  privilege,  274 

may  be  evidence  of  malice,  820—828,  328 

EXCESS 

in  mode  of  extent  and  publication,  178,  264,  265,  324,  832,  355 

EXCOMMUNICATED, 

charge  of  having  been,  67 

EXECUTORS,  426,  427 

have  a  common  interest,  260,  845 

action  for  slander  of  title  survives  to,  426,  427 

EXEMPLARY  DAMAGES, 
when  allowed,  339,  840 

EXPERTS, 

evidence  of,  591 

EXTORTION, 

charge  of,  27,  77,  79,  822 
by  threat  to  accuse  of  an  infamoos  crime,  448 
publish  a  libel,  447 

F. 
FACT, 

assertion  of,  is  not  comment,  85,  86,  88 

should  be  kept  distinct  from  comment,  39 
must  be  justified,  41 
pleas  as  to,  556,  672 
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FAIR  COMMENT,  32—68 
no  libel,  84 
what  is  a,  42,  720 
a  question  for  the  jury,  41 
distinguished  from  allegation  of  fact,  39,  672 
doTta /(2m  insufficient,  42 
must  be  on  matter  of  public  interest,  46 
imputation  of  a  bad  motive,  44 
pleas  of,  672—674 

FAIR  REPORT, 

priyileged,  278—306 
of  judicial  proceedings,  278—294 
of  parliamentary  proceedings,  296 
of  public  meetings,  &c.,  297 — 306 
what  is  meant  by,  291 
question  for  jury,  293 

'*  FALLING  SICKNESS," 

charge  of  having,  70,  71,  75,  83 

FALSE  BOOKS, 

charge  of  keeping,  88 

FALSE  NEWS 
devisers  of,  447 

FALSE  PRETENCES, 

charge  of  obtaining  goods  by,  133,  289 

FALSE  WEIGHTS, 

charge  of  using,  88,  121 

FALSEHOOD 

causing  special  damage,  actionable,  96 
need  not  be  shown  by  the  plaintiff,  192 
exceptions,  148 
when  evidence  of  malice,  819,  600 


II 


''FALSELY  AND  MALICIOUSLY, 
invariably  pleaded,  6 
not  strictly  necessary,  556 
must  not  be  traversed,  671 


FATHER, 

publication  to,  when  privileged,  231,  240,  241 
son  cannot  sue  for  slander  of  deceased,  16,  382 
may  take  criminal  proceedings,  444,  712 

FEELINGS, 

injury  to,  not  special  damage,  346,  346,  362 

'FELON,"  3,  65 
meaning  of,  194 
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FELONY, 

what  amonnts  to  a  charge  of,  64,  128—137,  201 

imputation  of,  actionable,  60,  61,  327 

if  definite  charge  made  of  a  possible  crime,  67 — 70,  128  — 137 

FICTITIOUS  NAMES, 

use  of,  to  conceal  defamation,  of  no  avail,  142,  458 

FIGURATIVE  EXPRESSIONS, 
libel  by,  22,  104,  116, 117,  697 

FIREMAN, 

words  concerning,  74 

FIRM 

may  sue  for  imputation  of  insolvency  on  one  member,  89,  438 

libels  on,  382,  437,  488 

liability  of,  for  libel  by  partner  or  servant,  488 

FISHERY  ACTS, 

charge  of  offence  against,  not  actionable,  62 

FLOWER  SHOW 

may  be  criticised,  55 

'«FOOL," 

not  actionable,  8,  80,  530 

FOREIGN   AMBASSADORS, 

libellous  reflections  on,  452,  453 

FOREIGN   LANGUAGE, 

slander  or  libel  in,  104,  115,  173,  179,  458,  554.  652 

FOREIGN   POLICY, 

matter  for  fair  comment,  34,  47 

FOREIGNER, 

plaintiff,  security  for  costs  by,  427,  549 
liability  of,  for  libel  or  slander,  428 

FORGERY, 

charge  of,  actionable,  1,  61 

what  woids  a  su£Bcient  charge  of,  67,  130,  131 

FORMER   PROCEEDINGS,  546,  666,  687 
costs  of,  411 
against  other  defendants,  immaterial,  184,  862,  575,  607 

FORMER   PUBLICATION, 

of  same  libel  by  others,  no  defence,  188 — 188,  359 — 861,  607,  637 

no  evidence  of  its  trath,  197,  607,  637 
how  far  mitigation  of  damages,  859,  37.^,  607 
by  the  defendant,  314,  365 

FORMS 

of  pleadings,  notices,  kc. ,  App.  A.,  652—718 
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FOBNICATION, 

chftTue  of,  not  actionable,  88,  86,  B2 

"  FORSWORN,"  88,  108,  ]32 

FOX'S    LIBEL   ACT  (32  Oeo.  III.  c.  50),  rS3,  73< 
proteotiaii  afforded  by,  13,  101 
only  declaratory  of  the  common  kw,  S88,  733 
libel  or  DO  libel  U  for  the  jury,  101,  587,  038 
dutyofjudge,  101,  838 

FOXES, 

charge  of  poisonmg,  libelloua,  22 

charge  of  trappiug,  against  .  ga.iiekeeper,  Mtionable,  76,  88.  122 
FEAUD, 

charge  of,  actionable,  if  written,  20 

if  apoken  iu  way  of  trade,  28,  2P,  325 

not   otherwise,    67,    92, 
84,  133 
impntation  of,  to  opponent,  generally  nn|>ri»ileged,  253 

FREEDOM 

ofthopres*,  10,  278—306 

KEEEMAS0N3, 

report  to  Grand  Lodge  pririleged,  287 
FRESH  ACTION, 

for  same  words,  548,  575,  8^7 

FBBSH  DAMAGES, 

«»  a  rule,  no  action  lies  for,  341,  351 

"FROZEN  SNAKE,"  18 

judicial  notice  of  meaning  of,  111,  588 

"PUDGE,"  109 


GALLOWS 

may  be  a  libel  In  efflgy,  7 

"GAMBLER,"  89 

GAME, 

ohat^ge  of  killing,  22,  123 

GAHEKEEPEE, 

wonlH  concerning,  75,  88,  122 

QARDBNEB, 
libel  ou,  141 

GENERAL  DAMAGES, 

defined  and  diattnguiuhed  from  special  damage,  !,  333 
amount  entirely  in  discretion  of  J1117.  888 

o,L.a 
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GENERAL  ISSUE, 

abolished  in  civil  cases,  560 

on  trial  of  indictment  or  information,  629 

GENERAL  MEDICAL  COUNCIL, 
not  a  court,  218 
report  of,  privileged,  266,  892 

GONORRHCEA, 

charge  of  having,  is  actionable,  70 . 

GOOD  BEHAVIOUR, 
binding  to,  538 

"GOOD  CAUSE," 

essential  to  jurisdiction  to  deprive  plaintiff  of  costs,  400,  401,  406 

what  is,  401—405    . 

appeal  from  decision  of  judge  at  trial,  405 — 407 

GOOD   CHARACTER, 

plaintiff  may  not  as  ^  rule  give  evidence  of  bis,  356,  596,  600 
defendant  may  in  a  criminal  case,  687 

GOODS, 

slander  of  title  to,  156 

slander  or  libel  on,  80—82,  88,  156—168 

GOVERNMENT, 

libels  against,  502—505 
patronage,  may  be  criticised,  45,  48 
policy  of,  may  be  criticised,  47 

GOVERNOR, 

official  communication  to,  privileged,  596 

GRAND   JURY, 

defamatory  presentment  by,  privileged,  218 

GUARDIANS  OF  THE   POOR, 
words  concerning,  26 
report  of  proceedings  of  Board,  formerly  not  privileged,  305 

GUNSMITH, 
libel  on,  81 


H. 


MAEEAS  CORPUS, 

Speaker's  warrant  an  answer  to,  509 

HABITUAL  DRUNKENNESS, 

words  imputing,  actionable,  74,  81 

HANDBILL 

of  tradesman,  may  be  criticised.  82,  56 
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HANDWRITING, 

proof  of,  590,  683,  698 
comparison  of,  690 

HEADING 

of  paragraph  may  be  libellous,  27,  105,  192 
must  be  justified,  195 

'•HEALER  OF  FELONS,"  120 

HEARSAY, 

sufficient  ground  for  bond  fide  belief,  319 

HEIR, 

slander  of  title  of,  152, 154      ' 

HERALD, 

words  concerning,  76 

HERESY,  472—476 

distinct  from  blasphemy,  472 
no  crime  at  common  law,  472 
statutoiy  provisions  as  to,  472—474 
jurisdiction  of  ecclesiastical  courts,  472 — 474 
Nonconformity,  473 
Unitarianism,  486 — 489 

"HERMAPHRODITE,"  75 

HIEROGLYPHICS 

may  be  a  libel,  7,  104 

HISTORY, 

libel  contained  in  a,  6,  38 
matters  of,  may  be  discussed,  506 
need  not  be  strictly  proved,  607 

"HOCUSSED,"108 

HOM(EOPATHIST, 

charge  of  meeting,  in  consultation,  26 

"HONEST  LAWYER,"  20,  124 

HONORARY    OFFICE, 

worda  of  one  in,  25,  71,  77,  78 

HOSPITAUTY, 

loss  of,  ia  special  damage,  343,  344,  346,  381 

HOUSE  OF  COMMONS, 
member  of,  privileged,  208 

may  be  committed  for  contempt  of  Court,  536 
words  defamatory  of,  508 
contempt  of,  508 — 510 

3  £  2 
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HOUSE  OF  COyLliO^^—caniinuaf. 
breach  of  privilege,  508 

Speaker's  warrant,  an  answer  to  fiabecu  ecrput,  509 
committee  of,  evidence  given  before,  privil^ed,  209 
petition  to,  privileged,  209 
report  of  proceedings  in,  privileged,  295 

HOUSE  OF  LORDS, 
contempts  of,  12,  509 

HUSBAND  AND  WIFE,  414—424 
costs,  412,  418 

proceedings  by  wife  against  husband,  69,  417,  418 
liabiHtj  of  husband,  420—424 
special  damage,  345,  846,  882 

claim  by  husband  for  words  defamatory  of  wife,  16,  144,  382,  415,  664 
married  woman  defendant,  420—424 
plea  that  plaintitfn  are  not,  567 
repetition  by  wife  to  husband  of  charge  affecting  herself,  372,  375 

by  husband  to  wife  of  a  charge  affecting  others,  172,  325 
communication  to  wife  of  charge  against  hnsband,  172,  327 
communications  between,  privileged,  172,  286,  261 
husband  or  wife  of  defendant  may  give  evidence,  635,  751 

"HYPOCRITE,"  19,  124 

I. 
IGNORANCE, 

words  imputing,  25,  76,  77 

ILLEGAL  TRADE, 

action  for  slander  in  respect  of,  not  maintainable,  89 
must  be  specially  pleaded,  562 

ILLEGITIMATE  CHILD, 

charge  that  plaintiff  is  an,  libellous,  21 
charge  of  having  had  an,  libellous,  98 

when  actionable,  if  spoken,  86,  90 

ILLNESS 

arising  from  slander,  not  special  damage,  348,  345,  846,  872 

IMMORAL   WORE, 
no  copyright  in,  9 

publication  of,  is  a  misdemeanour,  491 
magistrates  may  order  destruction  of,  492,  498 
may  be  seized  in  the  post,  495 
charge  that  plaintiff  is  author  of  an,  28,  54 

IMMORALITY, 

charge  of,  if  written,  is  actionable,  18 

not  if  spoken,  at  common  law,  67,  86,  98 
in  a  physician,  26,  84,  85 
in  a  clergyman,  74,  80—82,  659 

in  a  woman,  or  girl,  actionable  now  by  statute,  90 — 92,  419, 
664 
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•'IMPOSTOR," 

Hbelloas,  19,  27,  28,  45,  46,  66,  72,  85 
not  actionable,  if  spoken,  91 

IMPUTATION, 

of  crime  must  be  specific,  63,  67,  128—- 137 

of  bad  motive,  not  as  a  rule  fair  comment,  44,  46 

on  a  class,  189 

INCOMPETENCY 

in  office,  charge  of,  25,  73,  77,  85 

"IN  CONFIDENCE," 

publication  of  defamatory  matter,  172,  235 

INCONTINENCE, 

words  imputing,  to  unmarried  women,  90 — 92 

to  married  women,  419,  664 
to  clergymen,  72,  74,  80—82,  669 

INCORPORATED,  LAW  SOCIETY, 
complaint  to,  privileged,  266 
committee  of,  is  a  court,  217 

proceedings  before,  absolutely  privileged,  217 

INDECENT  ADVERTISEMENTS  ACT,  1889...496,  752 

INDECENT  ASSAULT, 
charge  of,  81,  289 

INDECENT  PUBLICATIONS, 
may  be  stopped  in  the  post,  495 
magistrates  may  order  destruction  of,  284,  492,  493 
report  of  indecent  evidence  not  privileged,  297,  750 

INDEMNITY, 

contract  of,  against  publication  of  libel,  9 

INDICTABLE  OFFENCE, 

imputation  of,  in  slander,  59—70,  128—137 

INDICTMENT, 

for  libel,  9,  628-644 

words  must  be  set  out  verbalim,  626 

except  obflcene  words,  491,  626 

pleading  to  the,  629,  714 

removal  of,  by  certiorari,  631 

averments,  626 

joining  several  counts,  628 

quashing,  628,  632 

amending,  634 

costs  of  trial  of,  643 

order  of  judge  at  chambers,  when  requisite,  621 

PBECEDKNT8  OF,  708 — 717 
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INDORSEMENT  ON  WRIT, 
is  privileged,  210,  216 

INFAMOUS  CRIME, 

charge  of,  with  intent  to  extort  money,  448 

INFANCY, 

no  defence,  424 

INFANT,  69,  424,  425 

appears  by  next  friend,  424 

defends  by  guardian,  424 

action  by  father  of,  for  loss  of  service,  425 

INFECTIOUS  DISEASE, 

imputations  of  having,  18,  59,  70,  71,  429,  658 

INFERENCE, 

when  an  allegation  of  fact,  40 

INFERIOR  COURTS, 
defined,  586 

jurisdiction  of,  542,  620 
contempts  of,  529 — 536 
costs  in,  400,  401,  620 
reports  of  proceedings  in,  279—282 

"INFERNAL  VILLAIN,"  19 

INFORMATION,   CRIMINAL, 
for  Ubel,  9,  449—454 
practice  on,  644 — 648 
civil  remedy  barred  by,  when,  10,  547 

PRBCSDKNTB  OF,  704 — 708 

INFRINGEMENT  OF  PATENT, 

threats  of  proceedings  for,  159—166,  396—398 

injunction  restraining  the  issue  of  circular  denouncing,  161,  166,  396 

INGRATITUDE, 

charge  of,  libellous,  21  *• 

INITIALS  OF  NAME, 

libel  expressed  by,  142,  634 

INJUNCTIONS,  383—899 

granted  in  actions  of  defamation  are  of  three  kinds,  383 

I.  Injunctions  to  restrain  contempt  of  Cmirtf  383 — 386,  614 

application  must  be  made  promptly,  384 
forbidding  report  of  proceedings  in  Court,  385 

II.  Injunctions  granted  after  verdict  or  cU  Uie  final  hearing^  386 — 388, 

656.  660 
not  granted  in  trade  libels,  if  no  damage,  386,  387 
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INJUNCTIONS-.«m<intt«f. 

III.  InjuTuAima  granted  on  interlocutory  application  be/ore  or  without 
verdict,  388—899 
granted  only  in  clearest  cases,  889 

words  injuring  the  plaintiflf's  business,  161,  162,  894—396,  660 
in  cases  of  trade  libel,  161 

proof  of  special  damage,  when  necessary,  167,  886 
rival  patentees,  894 — 396 

to  restrain  threats  of  a  patent  action,  166,  896,  398 
PRECEDENTS  of  claim  for,  668,  666,  660 

INNKEEPER, 
libel  on,  32 
slander  of,  86,  87,  850,  354,  420 

INN  OF  COURT 

complaint  to  benchers,  priWleged,  267 

INNOCENT  PUBLICATION, 

onus  of  proving,  lies  on  defendant,  178 
mere  inadventence,  no  defence,  4,  180,  466 
by  a  newsvendor,  179,  468 
by  a  porter,  179,  430 
precedents  of  plea  of,  674,  675 

INNUENDO, 

office  of,  23,  106—124 

when  necessary,  106,  116,  119 

when  not  necessary,  106,  110,  112,  129 

plaintiff  bound  by,  107,  119 

defendant  cannot  put  his  own  meaning  on  the  words,  200 

justifying  with  or  without,  199,  566 

cannot  make  person  certain  who  was  uncertain  before,  126,  187 

drafting  the,  666 

evidence  as  to  the,  596,  684 

INQUIRY, 

communications  in  answer  to,  privileged,  229 — 282 
writ  of,  to  assess  damages,  411,  412,  551 

INSANITY, 

charge  of,  20,  94,  230  ^ 
of  the  king,  501 
no  defence,  425,  676 

INSOLVENCY, 

words  imputing,  19,  28,  73,  87,  89,  144,  391,  438 
acts  imputing,  13,  661,  662 

INSTRUCTIONS  TO  COUNSEL 
are  privileged,  218,  278 
for  defence,  568 

INTEGRITY, 

words  imputing  want  of,  25,  73 
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INTENTIO^, 

without  overt  act,  no  crime,  63,  129 

of  defendant,  iramatenal  in  civil  cases,  4—6,  18,  113,  806,  362 

.    unless  occasion  privileged,  307 
of  defendant,  how  far  material  in  criminal  cases,  177,  460,  522 

in  case  of  libel  on  dead  man,  444,  628,  685 
to  produce  natural  and  necessary  consequence  of  act,  presumed,   4,  482 
averment  of  intention  divisible,  635 
in  cases  of  blasphemy,  464 

INTERCOURSE 

of  friends,  loss  of,  words  tending  to  cause,  18,  346,  381 

INTEREST, 

as  ground  of  privilege,  259 — 276 

in  actions  for  slander  of  title,  149 

public,  matters  of,  may  be  criticised,  32 — 58 

what  are,  is  a  question  for  the  judge,  46 
where  large  body  of  persons  interested,  266 
persons  present  who  have  no  corresponding  interest,  268 
statement  to  protect  defendant's  own,  254,  255 

INTERIM  INJUNCTION, 

granted  only  in  the  clearest  cases,  388 — 399 

in  cases  of  trade  libel,  157,  161 

in  cases  of  threats  under  46  k  47  Vict.  c.  57,  s.  82. ..166,  396,  397 

evidence  on  application  for,  166 

INTERROGATORIES,  578-578 

leave  to  administer,  necessarjr,  678 

must  be  relevant,  574 

tending  to  criminate,  577 

•*fiahing,"576 

as  to  opponent's  case,  576 

as  to  matters  stated  in  notice  under  Order  XXXVI.  r.  37... 576 

setting  aside,  578 

•*  scandalous,"  578 

answer  to,  579—582 

what  defendant  may  refuse  to  answer,  579 

in  County  Court,  619 

PRECEDBNT8  OF,  and  auswers,  695 — 699 

INTOLERANCE, 

religious,  charge  of,  libellous,  21 

INTRODUCTORY  AVERMENTS, 

to  support  innuendo,  formerly  essential,  107,  109,  189 
still  sometimes  useful,  556,  559,  626,  686 
should  be  traversed,  561 
costs  of,  408 

IRONICAL   WORDS 

may  be  actionable,  7,  20,  104,  124 

must  be  alleged  to  have  been  so  spoken,  124,  557 
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ISSUES,  SEVERAL, 

costs  of,  405,  407,  408 

ITCH, 

charge  of  having,  actionable,  if  written,  19 
not,  if  merely  spoken,  70 


J. 
**  JACOBITE,  "79,  130 

JEST, 

publication  in,  no  defence,  6,  100,  150 

unless  so  understood  by  all,  113,  115.  605,  C76 

JOINDER 

of  causes  of  action,  547 
of  parties,  438—442 
in  demurrer,  714,  717 

JOINT 

plaintiffs,  26,  30,  439,  440,  548 
defendants,  440—442,  541,  546 
tortfeasors,  9,  141,  188 

JOINT  PUBLICATION 

of  written  language,  180,  183,  456,  546 

JOINT  STOCK  COMPANY, 

actions  by  and  against,  434 — 437 
costs  of  directors  of,  412,  413,  644 

JOKE, 

words  intended  as  a,  6,  113,  115,  605,  676 

JOURNALIST, 

privileges  of,  32-58,  719—732 
defamation  of,  28,  678 

"JUDAS,"  111 

JUDGE, 

criticism  of  public  action  of,  no  libel,  46,  47,  512 

of  Superior  Court,  words  concerning,  511 — f>29 

of  Inferior  Court,  words  concerning,  529 — 534 

at  chambers,  527,  528 

must  decide  whether  matter  is  of  public  interest,  46 

remarks  by,  absolutely  privileged,  210 

private  letter  to,  not  privileged,  215,  263 

duty  of,  on  question  of  Libel  or  No  Libel,  101,  609  ^.^tf 

on  uncontroverted  facts  to  decide  if  occasion  privileged,  £06,  223,  328,  m^M 

603  - 

when  to  nonsuit,  601 
summing  up,  287,  288,  609 
charge  of  corruption  against,  72,  135,  512 
discretion  as  to  costs,  400 — 405,  411 
application  to,  for  leave  to  prosecute,  621,  729 
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JUDGES'  CHAMBERS, 

reports  of  proceedings  in,  prinleged,  282 
committal  for  contempt  at,  527 

JUDGMENT,  610 

signing,  no  libel,  216 

publication  of,  in  newspaper,  123,  200,  283 

may  be  reported  separately,  288,  685 

against  husband  and  wife,  422,  423 

previous,  against  same  defendant,  a  bar,  546,  566,  687 

against  others,  no  bar,  184,  861,  575,  607 

unless  publication  joint,  441,  687 
by  default,  551,  642 
proceedings  after,  612 
arrest  of,  102,  103,  126,  419,  610,  689 

JUDICIAL  NOTICE 

of  meaning  of  words,  ftc,  112,  121,  124,  597 

JUDICIAL   PROCEEDING, 
defined,  217,  278 

statements  made  in  a,  absolutely  privileged,  210 
bond  fide  comments  on,  protected,  49 
private  letter  to  judge  is  not  privileged,  215,  263,  516 
attorney's  bill  of  costs  is  not,  218 
voluntary  affidavit  is  not,  218 
courts  martial,  218 
privilege  of  counsel,  212—214 

solicitor  acting  as  advocate,  213 
jury,  213 
witnesses,  214 
affidavits,  &c.,  215 
reports  of,  privUeged,  218,  278—294   729 
coram  nonjudice,  279 
«Blwr<«  proceedings,  278,  279,  293 
must  be  fair  and  accurate,  285,  288,  293,  334 
when  not  privileged,  283 
no  comments  should  be  interpolated,  288 

by  party  or  solicitor,  290,  518 
prohibited  reports,  283,  295,  385 
effect  of  section  3  of  Law  of  Libel  Amendment  Act,  1888... 293,  294,  729 

JURISDICTION,  542 

depends  on  place  of  publication,  427,  542 

of  County  Court,  617 

of  Salford  Hundred  Court,  620 

of  Ecclesiastical  Courts  in  defamation,  abolished,  67,  90 

of  Liverpool  Court  of  Passage,  620 

service  out  of,  428,  543,  544 

to  restrain  by  iiy  unction  the  publication  of  a  libel,  383—399 

of  quarter  sessions,  447,  491 

removal  of  indictment  by  certiorari,  631 

summary,  of  justices  as  to  libels,  624,  744 
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JUEOE, 

privilege  of,  213 
withdrawing  a,  608 

JURY, 

to  determine  whether  a  publication  be  a  libel  or  not,  101,  102 — 104,  609, 

614 
a  fair  comment,  43,  614 
to  decide  on  the  sufficiency  of  an  apology,  614 
to  construe  the  libel,  24,  101,  610,  614 
to  determine  the  meaning  of  words,  73,  101 — 124,  602 
should  read  whole  of  libel,  24, 105,  298,  610,  638 
to  determine  facts  on  which  plea  of  privilege  is  based,  206,  223,  807 
to  find  malice,  292,  311,  315,  318,  329,  341 
amount  of  damages  is  question  for,  338,  610,  615 
unreasonable  finding  by,  338,  613 
defendant's  right  to,  587 
function  of,  in  prosecutions  for  libel,  638 
special,  costs  of,  611 

to  determine  truth  of  the  facts  charged,  193 
must  assess  damages  once  for  all,  841,  546,  610 
should  not  consider  the  question  of  costs,  341,  610 

JUSTICE  OP   THE   PEACE, 
jurisdiction  in  libel,  622,  624 
words  by,  when  privileged,  212 
words  concerning,  25,  71,  77,  79,  80,  530 

administration  of  the  law  by,  is  matter  of  public  interest,  45,  46,  50 
reports  of  proceedings  before,  279 — 281,  297 
cannot  commit  for  contempt,  538 
may  require  sureties  for  good  behaviour,  583 

JUSTIFICATION,  192—203 

oniis  of  proving  words  trae  is  on  the  defendant,  192 

the  whole  libel  must  be  proved  true,  192,  196 — 198 

so  must  all  reported  speeches  or  repetitions  of  slauder,  196 

must  justify  the  precise  charge,  192,  565,  606 

heading  must  be  justified,  105,  192, 

of  innuendo,  199,  566 

must  be  proved  in  every  material  part,  193—196,  606 

slight  immaterial  inaccuracy,  198 

of  part  only,  in  mitigation,  199,  358,  566,  678 

plea  of,  when  evideace  of  malice,  201,  316,  337,  564,  600 

must  be  specially  pleaded,  200,  564—566 

danger  of  pleading,  357,  564,  606 

how  proved,  201,  606 

rebutting  proof  of,  600 

PRB0EDENT8,  PLSAS  OF,  iu  civil  cases,  678 — 680 

in  a  criminal  case,  202,  460—462,  629,  686 

not  permitted  at  common  law,  460 

not  allowed  in  prosecutions  for  blasphemous,  obscene,  or  seditious  libels, 

461,  464,  630,  636 
PRBOSDKNT  OF  PLSA  OF,  in  criminal  cases,  705,  714 
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K. 

KEEPING    A   BAWDY-HOUSE, 
charge  of,  actionable,  62 

KILLING, 

charge  of,  actionable,  64,  180 

KING, 

libels  against  the,  499 
petition  to,  prinleged,  220 
words  cannot  amount  to  treason,  498 
denying  his  title  to  the  crown,  500 
disparaging  his  ministers,  502—505 

KNOWLEDGE 

of  defendant  that  his  words  were  false,  proof  positive  of  malice,  308,  310, 

319 
in  ciiminal  cases,  6,  448,  456,  457,  636 


"  LAME-DUCK,"  117 

LANDLORD 

and  tenant,  communications  between,  240,  271,  376 
libel  on,  20 

LAND  SURVEYOR, 
words  spoken  of  a,  85 

LANGUAGE, 

construction  of,  100 — 125 

certainty  of,  126—144 

ambiguous,  112 — 124 

actionable  per  m,  59—92 

actionable  only  by  reason  of  specia]  damage,  92 — 99 

jury  to  determine  meaning  of,  24,  101,  102 — 104,  105,  602 

in  excess  of  the  occasion,  321,  322 

LARCENY, 

what  will  amount  to  a  charge  of,  68,  131,  132 
charge  of^  actionable,  61 

LAW, 

ecclesiastical,  472 — 475 
objection  in  point  of,  562,  672 

LAW  OF   LIBEL   AMENDMENT   ACT,  1888. 
law  previous  to,  298,  304,  305 
Bill  9A  originally  introduced,  726 

does  not  protect  any  publication  which  is  a  contempt  of  court,  521 
reports  of  judicial  proceedings  privileged,  293,  729 

of  public  meetings  priWleged,  197,  297 — 305 
publication  of  police  notices  privileged,  297 
consolidation  of  actions,  550,  729 
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LAW  OF  LIBEL  AMENDMENT  ACT,   1888— <wi/«iM«f. 
costs,  401,  551 

other  proceedings  for  same  libel,  184,  861,  547,  607 
indictment  for  an  obscene  libel,  491,  729 
preliminary  application  to  judge  at  chambers,  621,  729 
the  defendant  or  the  husband  or  wife  of  defendant  admissible  as  a 
witness,  624,  635,  751 

LAW    LIST,  589 

LAWYER, 

slander  of,  76,  82,  83,  275,  655,  660,  674 

Ubel  on,  20,  27,  105,  112,  124,  195,  290,  655.  711 

LEGISLATIVE    ASSEMBLIES, 
libels  on,  510,  111 
petition  to,  is  privileged,  209 

LEPROSY, 

charge  of  having,  70,  71,  136 

LETTER, 

placed  in  wrong  envelope,  224 

of  expUnation,  801,  687,  725,  750 

not  privileged  from  inspection,  583 

before  action,  542 

part  only  of,  may  be  privileged,  274,  275 

post-marks  on,  590,  633 

addressed  to  military  superior,  as  distinct  from  official  report,  220 

libels  by,  in  what  county  published,  542,  633 

marked  ''confidential,"  235 

threatening,  indictment  for,  448 

Ui  iMiSLgb  pendenJU  liie^  is  a  contempt,  215 

LETTERS  PATENT, 

slander  of  title  to,  159—168,  394—896 

'•  LIAR,*»  75,  81,  93 

LIBEL, 

defined,  1—10,  18—23 

malice  not  essential  to,  4 — 6,  100 

distinguished  from  slander,  2,  4,  7,  188 

action  for,  maintainable  without  proof  of  special  damage,  2,  8,  4,  342 

is  criminal,  443,  580 

in  foreign  language,  7,  115,  458,  554,  597,  652 

remedies  for,  civil  and  criminal,  9,  10,  448 

how  construed,  100—144 

or  no  libel,  pre-eminently  a  question  for  the  jury,  24,  101,  102 

whole  to  be  looked  at,  24,  105,  293,  610,  688 

bond  fide  wmmvaX,  32—58,  672—674 

criminal  proceedings  for,  443—462,  621—648 

on  the  dead,  15,  445,  712 

proof  of  the,  592—595,  633 

contract  for  printing,  cannot  be  enforced,  8 
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LIBEL — eonUnvied, 

blasphemous,  463—490 

obscene,  490,  496 

seditious,  497 

publication  of,  170—191,  454—459 

charge  of  pnbUshing  a,  actionable,  28,  62 

in  jest,  6,  100,  118,  115,  676 

lunatic  may  be  sued  for,  6 

on  things,  15,  30—32,  144,  145—169,  425 

County  Court  jurisdiction  in,  617 

innocent  dissemination  of,  178—180,  466,  457,  676 

merely  being  in  possession  of,  no  crime,  455 

corporation  may  sue  and  be  sued  for,  6,  30,  436 

injunctions  to  restrain,  883—899,  460—462,  660 

proviDg  truth  of,  192 

PRECEDENTS  OF  PLEADINGS  in  actious  for,  652—703 

in  criminal  proceedings  for,  703— 717 
LIBEL  ACT, 

82  Geo.  III.  c.  60  (Mr.  Fox's),  13,  101,  638,  733 
6*7  Vict.  c.  96  (Lord  Campbell's),  734—737 

8.  1...369,  569,  692,  784 

s.  2... 369,  571,  573,  608,  698,  735 

s.  3... 447,  785 

8.  4... 448,  623,  635,  713,  736 

s.  5... 448,  462,  713,  736 

s.  6... 460— 462,  629,  642,  736 

s.  7... 432— 434,  457—459,  636,  737 

s.  8... 643,  648,  737 
Newspaper  Libel  and  Registration  Act,  1881... 298,  741—748 
Law  of  Libel  Amendment  Act,  1888. ..293,  297,  491,  650,  621,  624,  749 

"LIBELLER," 

charge  of  being,  62 

"LIBELLOUS  JOURNALIST,"  28,  136,  194 

LIBELLOUS  WORKS, 
no  copyright  in,  9 

printer  cannot  recover  for  printing,  8 
no  action  lies  for  price  of,  8 

LIBERTY 

of  the  press,  10,  277—305,  504,  607 

history  of  growth  of,  10—13 

LICENSED  VICTUALLER, 
libel  on,  29,  108,  350,  354 
words  concerning,  60,  87 

LIMITATIONS, 

Statute  of,  179,  545,  671,  687 

defeuce  under,  must  be  pleaded,  566,  687 

plea  of,  687 
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XIVERY  STABLE  KEEPER, 
words  concerning,  75,  86 

X.OCAL  AUTHORITY, 
not  a  Court,  217 
proceedings  of,  may  be  criticised,  46,  51 

may  be  reported,  297 
costs  of,  412,  413 

liOCAL  COURTS, 

costs  in,  400,  401»  620 

LOCAL  INTEREST, 

matters  of,  may  be  criticised,  48,  51,  52 

LONDON  GAZETTE, 

official  notifications  of  acts  of  State,  absolutely  privileged,  219 

LOSS  OF  BUSINESS, 

general,  when  special  damage,  347,  358 
how  proved,  848 

LOSS  OF  EMPLOYMENT 
is  special  damage,  848 

LUNATIC,  425 

liability  of,  6,  425,  676 
charge  of  beings  20,  94,  230 


M. 

MADNESS, 
plea  of,  676 
no  defence,  6,  425 
Charge  of,  20,  94,  230 

MAGAZINE, 

joint  liability  of  editor  and  printer  for  libel  in,  183,  432 

MAGISTRATES, 

language  concerning,  8,  51,  77,  453,  530 
report  of  proceedings  before,  privileged,  279—281 
cannot  commit  for  contempt,  533 
proceedings  before,  622 

obscene  works,  power  of,  to  search  for,  12,  493 
summary  jurisdiction  of,  in  cases  of  libel,  624,  743 
cannot  receive  evidence  of  truth,  462,  623 
words  spoken  in  office,  absolutely  privileged,  212 
by  clerk  of,  not  privileged,  212 

-'MAINSWORN,'' 117 

MAINTENANCE, 

loss  of,  by  wife,  as  special  damage,  382 
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MALICE, 

means  in  this  book  *' actual  *'  or  **  express 'Vmaliee,  x,  5,  807,  308 
not  essential  to  the  action,  5,  100,  306 

unless  occasion  privilcge<l,  5,  307,  599 
onm  of  proving,  lies  on  the  plaintiff,  809,  564,  599 
must  be  malice  of  the  defendant  himself,  309,  835 
proof  of  actual,  818—885,  460,  599 
I.  Extrinsic  evidence  of,  810,  818—818 

former  publications  by  defendant  of  plaintiff,  314,  316,  599 
former  quarrels,  818,  599 

acts  of  defendant  subsequent  to  publication,  814 
that  the  words  are  false  is  alone  no  evidence  of,  600 
that  defendant  knew  the  words  were  false,  is  evidence  of,  308,  310, 
319,  600 

plea  of  justification,  when,  192,  816,  564,  600 
II.  Evidence  of,  derived  from  the  mode  and  extent  of  publicttion,  the 
terms  employed,  &c.,  318 — 826 
(L)  Where    the    expressions    employed    are    exaggerated  and 

unwarrantable,  320—823 
(ii.)  Where  the  mode  and  extent  of  publication  is  eiccssiw, 
178,  179,  823—826,  832,  355 
absence  of,  tends  to  mitigate  damages,  4,  307,  360,  362 — 365 
in  actions  of  slander  of  title,  95,  96,  151—155 
or  no  malice,  is  for  the  jury,  292,  311,  315,  318 
mere  mistake  cannot  be  evidence  of,  310 
destroys  privilege  of  report,  291,  293,  801,  834,  743,  750 
whether  corporation  can  be  guilty  of,  6,  436 
matters  which  are  not  evidence  of,  310 


•*MAN   FRIDAY," 

charge  of  being,  not  actionable,  22,  121 
judicial  notice  of  the  meaning  of  the  term,  22 

'•MAN  OF  STRAW," 
libellous,  19 

MANSLAUaHTER, 

charge  o(^  actionable,  61 

MANUSCRIPT, 

parting  with  possession  of,  is  publication,  175—177 

MARRIAGE, 

loss  of,  is  special  damage,  343,  349 
evidence  of  loss  of,  849 

communication  warning  against   when  privilefirea,  285,  286    261,  330, 
682 

MARRIED  WOMAN,  414—424 
libel  on,  21,  415 
slander  of,  90—92,  419 
charge  of  stealing  goods  of,  70,  1 03 
trader,  80,  89,  417 
as  plaintiff,  414-   420,  664 
as  defendant,  420—424 
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MARRIED  WOlAklJ— continued, 
rights  of  husband,  415 
liability  of  husband,  424 
criminal  liability  of,  428 

may  be  ordered  to  find  sureties  for  good  behaviour,  447 
imputing  immorality  to,  90—92,  419,  664 
communication  to,  of  words  defamatory  of  husband,  172 
presence  of,  on  privileged  occasion,  effect  of,  172 
costs  of,  412,  418,  422 

proceedings  by,  against  her  husband,  417,  418 
security  for  costs  not  required  from,  416 
communication  to  husband,  privileged,  172,  286,  261 

MARRIED  WOMAN'S  PROPERTY  ACT,  1882... 41 5— 417,  420—428,  447 

MASTER 

and  servant,  428—434 

his  commands  no  defence  for  his  servant,  429 

liable  for  words  of  his  servant,  spoken  with  his  authority,  430 

ratification,  481 

giving  character  of  servant,  225—229,  288,  326,  327,  652 

criminal  liability  of,  432,  457 

defence  under  Lord  Campbell*s  Act,  432 — 484,  457,  608 

MASTER  MARINER, 

chaige  of  drunkenness  against,  actionable,  26,  74,  252 

privileged,  242 
MATTERS  OF  PUBLIC  INTEREST,  32—58,  67i 

what  are,  46—58 

matters  of  local  interest,  may  be,  46,  51 

affairs  of  state,  47—49 

parliamentary  proceedings,  47,  48 

administration  of  justice,  49 — 51 

public  authorities,  51,  52 

local  institutions,  51,  52 

parochial  charity,  52 

ecclesiastical  affairs,  52,  53 

unpublished  sermons,  53 

books,  53 — 55 

pictures,  53 — 55 

architecture,  53 — 55 

theatres  and  concerts,  55 

public  balls  and  entertainments,  55 

flower  show,  55 

appeals  to  the  public,  56—58 

advertisement  of  cure,  56 

circulars  and  handbills  of  tradesmen,  56,  57 

controversies  in  the  newspapers,  56 — 58 

persons  inviting  public  attention,  56 — 58 

PRBCEDBNT8  OF  PLKl  OF  FAIR  COMMENT  ON,  672,  673 

MAYOR, 

words  concerning,  25,  45,  46,  453,  530,  534 
contempt  of,  529,  533 

O.L.S.  3  F 
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MEANING, 

*  of  speaker  immaterial,  100,  598 
of  words  IB  a  question  for  the  jory,  100—125,  603,  609 
assigned  by  innuendo,  must  be  adhered  to,  107,  596,  002 
defendant  may  justify  the  words  without  the,  199,  678 

MEASURE  OF  DAMAGES,  S38,  389,  601,  615 

MEDICAL  MAN, 

slanders  on,  74,  Si,  85,  93,  659 

libels  on,  26,  32 

criticism  on  the  advertisements  o(  46,  56,  195,  196 

imputation  upon,  of  immorality,  74,  851 

proof  of  qualification  of,  589 

MEDICAL  OFFICER  OF  HEALTH, 

conduct  of,  a  matter  of  public  interest,  52,  264,  305,  721 

MEDICAL  REGISTER, 
is  evidence,  589 

MEETINGS, 

public,  reports  of  proceedings  at,  how  far  privileged,  297 — 805,  743,  7S0 
not  if  meeting  illegal,  300 
what  are,  299 

MEMBER  OF  PARLIAMENT, 

words  concerning,  45,  71,  263,  360,  508—510 
privilege  of  speech  of,  208—210,  263,  297,  384 
may  be  committed  for  contempt  of  court,  536 

MEMORIAL 

to  Home  Secretary,  249,  250,  593 

MENTAL  DERANGEMENT, 
imputations  of,  20,  94,  230 
defence  of,  425,  676 

MENTAL  DISTRESS 

is  not  special  damage,  346,  352 

MERCHANT'S  CLERK, 

words  concerning,  134,  252 

MERCHANTS, 

words  concerning,  29,  86 — 89 
imputations  on  their  credit,  28,  29,  73,  87,  134 
charge  of  keeping  false  account  bocks,  88 
imputations  on  their  goods,  SO,  31,  88,  156 — 168 

MIDWIFE, 

words  concerning,  76,  84 

MILITARY  AND  NAVAL  OFFICERS, 
reports  by,  privileged,  218  219,  231,  330 
have  a  common  interest,  263 
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MILITARY  OFFENCE, 
words  imputing,  63 

MINISTER, 

diasenting,  words  concerning,  26,  81,  82,  268 
proof  of  special  damage  by,  344,  349,  354 

MINISTER  OF   STATE, 

.advice  to  Crown  by,  absolutely  privileged,  219 

MISCARRIAGE, 

charge  of,  against  senrant  girl,  86 

MISCONDUCT, 

general,  chaige  of,  actionable  only  if  written,  18 
in  trade,  charge  of,  lb  actionable  always,  29,  87 
information  as  to,  to  public  officer,  privileged,  244—247 
imputation  of  past,  in  office,  actionable,  25 
charge  of,  against  public  officer,  not  comment,  37 

MISDEMEANOUR, 

charges  of;  60,  61,  132, 138 

libel  is  a,  7,  8,  443 

challenge  to  fight  a  dael  is,  446 

MISJOINDER   OF  PARTIES,  362,  439,  539,  540 

MISSTATEMENT  OF  FACT, 
not  comment,  37,  40 

MISTAKE, 

publication  of  libel  by,  5,  6,  123, 175,  176,  306,  458 
cannot  be  evidence  of  malice,  310 

MIS-TRIAL,  641 

MrriGATION  OF   DAMAGES, 
evidence  in,  358—371,  607 

(i)  evidence  falling  short  of  a  justification,  199,  358,  678 
(ii)  previous  publications  by  others,  197,  359,  607 
(iii)  liability  of  others,  361,  362,  607 
(iv)  absence  of  malice,  4,  362—365 
(v)  evidence  of  plaintiffs  bad  character,  365 — 368 
(vi)  absence  of  special  damage,  868 
(vii)  apology  and  amends,  369—371,  548,  569,  614,  691 
as  to  pleading  facts  in,  569 
particulars,  when  to  be  given,  608 

under  Ord.  XXXVI.  r.  37...364,-367 
form  of  notice  of,  692 
damages  previously  recovered,  362,  607 

MITIORI  8EN8U, 

construction  in,  108 — 105 

3  F  2 
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MONEY, 

false  pretences,  charge  of  obtaining  by,  289 

atteinx»t  to  extort,  by  threatening  letter,  448 

unfit  to  be  trosted  with,  charge  of  being,  actionable,  19 

charge  of  owing,  not  actionable,  23,  87,  123,  126 

MOTHER-IN-LAW, 

charge  of  suing  in  County  Court,  not  libellous,  22 

MOTION, 

in  arrest  of  judgment,  102,  108,  126,  612,  632,  639 
for  a  new  trial,  in  a  civil  case,  612 — 617 

in  a  criminal  case,  640 
for  a  rule  for  a  criminal  information,  644 
form  of  notice  of,  on  appeal,  699 

to  commit  for  contempt,  700 

MOTIVE, 

immaterial,  unless  occasion  privileged,  4,  5,  306 — 308,  302 
in  criminal  cases,  444,  452 
wicked,  imputation  of,  libellous,  25 

-'MOUNTEBANK,"  27,  84 

"MULATTO,"  67 

MURDER, 

charge  of,  actionable,  20,  61,  130 
what  ii  a  sufficient  charge  of,  130 
what  insufficient,  180 
charge  of,  explained  away  by  context,  114 

MUSICAL  PERFORMANCES, 
may  be  criticised,  55 

N. 

I^ATURAL  MEANINO, 

words  must  be  taken  to  bear,  108,  104,  602,  60S 
secondary  meaning  may  be  shown.  111,  119 — 124,  605 
justification  in,  without  innuendo,  199,  566 

NAVAL  AND    MILITARY   OFFICERS, 
reports  by,  privileged,  218,  231,  330 
have  a  common  interest,  263 

2^EGLIGENCE, 

groes,  of  newspaper  proprietor  will  enhance  damages,  857 
without  gross,  plea  of,  674 

l^EGRO, 

charge  of  being,  not  libellous  in  England,  22 

IIEWS, 

false,  fabrication  of,  446,  447 
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NKWSPAPEB, 

definition  of  a,  298,  742,  749 

proprietors,  liability  of,  5,  6,  28,  183,  297—805,  431—434,  673 
criminal  liability  of,  6,  481,  488,  434,  456 
libels  on,  28,  81,  82,  45 
cannot  sue  editor  for  contribution,  188 
register  of,  13,  744-747 
editor,  liabiUty  of,  188 

libels  on,  28,  111,  722 
printer  of,  13,  183,  456 

printer  of,  must  preserve  one  copy  for  six  months,  13 
publisher  of,  456 

contempt  of  court  by,  520 
reporter,  dnty  of,  283,  285,  289 
letters  written  to,  may  be  answered,  56,  57 
how  much  may  be  read  in  evidence,  604,  638 
not  justified  in  publishing  story  told  by  plaintiff  against  himself,  5 
proof  of  publication  of,  691,  747 
latitude  allowed  to  writers  in,  34,  36,  50,  508,  507 
actionable  language  concerning,  28,  111 
imputation  that  it  has  a  small  circulation,  libellous,  28,  47,  141 
advertisement  in,  when  privileged,  251 
statutory  provisions  relating  to,  18,  591,  719 — 732,  741,  749 
statutory  plea  of  apology  for  libel  in,  869,  568—570,  692 
extent  of  circulation  of  libel  iu,  increases  damage,  29,  340,  341 
discovery  of  proprietors,  printers,  and  publishers  of,  575,  579 — 582 
copying  libellous  articles  from  another,  184,  360,  361,  368,  607,  744— 

748 
reports  in,  of  judicial  proceediugs,  197,  281 — 294   "^ 

of  parliamentary  proceedings,  197,  295,  296 
of  public  meetings,  how  far  privileged,  197,  296 — 805,  686, 
749 
comments  in,  on  matters  of  public  interest,  82—58,  504,  507 
editor  not  bound  to  give  up  name  of  correspondent,  865,  541 
publications  reflecting  on  suitors,  witnesses,  or  prisoners,  49,  283,  519 — 

524 
''gross  negligence*'  in  the  conduct  of,  what  is,  370 
section  4  uf  the  Act  of  1888  applies  only  to,  804,  815 
contempt  of  court  by,  519,  520 

manager  of  branch  office,  522 
recent  legislation  as  to  libels  in,  719—782,  741,  749 

NEWSPAPER  LIBEL  AND  EEGISTRATION  ACT,  1881.. .18,  197,  298, 
741—748 
definitions,  742,  749 

prosecution  of  newspapers  for  libel,  743—744 
registration  of  name  of  proprietor,  13,  591,  722,  724,  744 — 748 
certificate  made  evidence,  591,  747,  748 
fees  on  making  return,  747 
text  of,  741—748 

NEW8VEND0RS, 

liabiUty  of,  178,  179,  483,  521 
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NEW  TRIAL, 

when  gnuited.  111,  612—617 

ap])licatioii  for,  to  what  court,  612 

finding  which  reasonable  men  could  not  honestly  find,  102,  338,  61S,I14 

for  excessive  damages,  612,  615 

for  insufficient  damages,  612,  615 

on  the  ground  of  surprise,  613,  616 

verdict  against  weight  of  evidence,  612,  613 

on  one  of  several  issues,  613 

against  one  defendant,  613 

form  of  notice  of  motion  for,  699 

in  County  Court,  619 

cost  of  former  trial,  616 

on  indictment  for  libel  in  the  Queen's  Bench  Division,  681,  641 

NEXT  FRIEND,  424,  425 

NOMINAL  DAMAO£S,339 

NONJOINDER  OF   PARTIES,  362,  441,  540 

NONSUIT,  601—603 

NOT  GUILTY, 

plea  of,  abolished  in  civil  cases,  560 
plea  of,  on  trial  of  indictment,  461,  629 

NOTICE, 

publication  of  government  or  police,  privileged,  297 

containing  threats  of  proceedings,  159 — 162 

dismissing  servant  without,  227 

containing  libellous  matter,  323 

to  auctioneer,  libel  in,  252 

of  exclusion  from  public  room,  22 

of  termination  of  engagement,  no  libel,  23,  125 

that  defendant  will  not  accept  payment  in  cheques  on  plaintifTs  bank,  SS, 

122 
of  action,  abolished,  542,  740 
forms  of,  in  County  Court,  701—703 

of  intention  to  adduce  evidence  of  apology  in  mitigation,  Z9Q,  568,  02 
to  produce,  585,  634 
to  inspect  and  admit,  585 
under  Order  XXXYI.  r.  87,  when  necessary,  364,  367,  605,  608 

form  of,  693 
of  motion  on  appeal,  699 
to  commit,  700 

NOVICE, 

words  concerning  a,  79,  345 


0. 

OBITUARY  NOTICE, 

of  living  person,  may  be  a  libel,  20 

OBJECTIONS  IN  POINT  OF  LAW.  562,  672 
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OBSCENE  PUBLICATIONS,  284,  448,  490—496 
charge  of  being  author  of,  32 
teat  of  obscenity,  491 

Quarter  Sessions,  jurisdiction  in  case  of,  491 
summary  proceedings  under  20  &  21  Vict  c.  88... 492 
reports  of  proceedings  of  Courts  of  Justice  as  to,  not  privileged,  284,  494 
parties  aggrieved  may  appeal,  498 
no  copyright  in,  9 
may  be  stopped  in  the  post,  495 
may  be  seized  by  order  of  msgistrates,  498,  739 
indictment  for,  need  not  set  out  the  words,  491,  626,  729 

OCCASION, 

of  publication  giving  rise  to  absolute  privilege,  204 — 220 

qualified  privilege,  221 — 805 

OCCUPATION 

of  plaintiff,  how  proved,  588 

libels  on  plaintiif  in  way  of,  24—32,  599 

words  concerning  plaintiff  in  way  of,  71—89,  847—349,  659,  660 

OFFICE, 

words  concerning  plaintiff  in  his,  actionable,  whether  written,  2, 18,  24, 29 

or  spoken,  2,  59,  71—89 
proof  of  appointment  to,  588 
evidence  of  diplomas,  ftc.,  72,  588 
action  lies  whether  the  office  one  of  profit  or  not,  72,  77 
distinction  between  imputation  of  waot  of  ability  and  imputation  of  want 

of  integrity,  25,78 
imputing  ignorance  in,  78,  76,  77,  659 
plaintiff  must  be  in  the  present  enjoyment  of,  in  slander,  72,  78,  89 

not  so  in  libel,  25 
the  wordii  must  affect  plaintiff  in  his  office,  71,  72,  599 
paid  and  honorary,  25,  77 

imputing  corruption  to  officer  of  Court,  27,  78,  79 
Judges  of  Superior  Court,  78,  513 
Judges  of  Inferior  Court,  27,  45,  529—534 
justices  of  tlie  peace,  79,  80,  580,  584 
clergymen  and  ministers,  80 — 82 
barristers-at-law,  27,  82,  83 
solicitors  and  attorneys,  83,  84,  660 
physicians  and  surgeons,  26,  84,  85,  659 
parish  officers,  26 
traders,  85—89,  588,  599 

OFFICER  OF  THE  COURT, 

insulting  an,  a  contempt,  514,  515,  528 

OFFICERS, 

naval  and  military,  reports  of,  privileged,  218 — 220 

have  a  common  interest,  263 
public,  charge  against,  privileged,  248 — 251 

information  given  to,  privileged,  244 — 247 
of  state,  communications  between,  absolutely  privileged,  220  596 
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OMNIA  PRESUMUNTUR  RITE  ESSE  ACTA,  72,  588 

OPINION, 

words  lowering  plaintiff  in  people*s,  18 

of  expert  witnesses,  when  receivable,  591 

expression  of,  distinguished  from  allegation  of  Ud,  39 

everyone  has  a  right  to  express,  on  matters  of  public  interest,  43 

"OPPRESSIVE  CONDUCT,** 
charge  of,  libellous,  26 

OPTICIAN, 
libel  on,  29 

ORDER  NISI, 

motion  for,  in  criminal  information,  (544 

ORDER  XXXVl.  r.  87, 

effect  of,  864,  367,  605,  608 

in  no  way  restricts  cross-examination,  367,  605 

foim  of  notice  under,  698 

interrogating  as  to  matters  stated  in  notice,  576 

ORIGINATOR  OF  RUMOUR 

may  escape  punishment,  189,  877 

OTHER  ACTIONS, 

not  to  be  considered,  184,  359,  575,  607 
between  same  parties,  546,  566,  687 

OTHER  LIBELS,  Ac, 

evidence  of,  when  admitted,  315 

to  explain  ambiguity  in  the  words,  105,  120 

a«  evidence  of  malice,  814,  815 

not  to  mitigate  damages,  359 — 861 

to  aggravate  damages,  855 

OTHERS  LIABLE, 

no  defence,  188,  859,  441,  607 
no  mitigation,  859,  608 

OUTLAW, 

action  by,  549 

OVERSEER, 

words  concerning,  26,  255 
evidence  as  to  appointment  of,  588 

OWING  MONEY, 

charge  of,  23,  87,  128,  125 

OXFORD, 

resident  undergraduate  of,  where  to  be  sued,  545 


PAINTINGS,  P. 

Ubels  by,  7,  18,  21 
public  exhibition  of,  may  be  criticised,  53,  54 


I 
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PAMPHLET, 

publication  of  report  of  trial  in,  284,  518,  685 

PAPERS, 

parliamentary,  liability  for  pubHcatiou  of,  208 

state,  production  of,  593 

autborized  publication  of,  protected,  203,  549 

PARDON, 

crime  imputed  after  grant  of,  65 
plea  of,  572,  629 

PARENT, 

not  liable  for  acts  of  children,  482 

publication  to,  of  complaint  of  child's  misconduct,  228,  240 

PARISH  MEETINGS, 

proceedings  at,  privileged,  263 

reports  in  newspapers  of  proceedings  at,  297 

PARISH  OFFICERS, 

words  affecting,  26,  51,  262,  268 
constable,  263 
overseer,  26,  255 
churchwarden,  69,  79 
waywarden  of  a  district,  52 

PARLIAMENT, 

candidate  for,  words  concerning,  78 

member  of,  words  concerning,  80 

speeches  in,  absolutely  privileged,  208—210,  296,  334 

petition  to,  47,  209 

contempts  of  either  House,  508 — 510 

resolutions  of  House  of  Commons,  509 

power  of  commitment,  509 

Speaker's  warrant  not  to  be  too  closely  scrutinized,  509 

PARLIAMENTARY  CANDIDATE, 
words  concerning,  48,  434 
misstatement  of  fact  as  to  character  or  conduct  now  an  illegal  practice, 

49,  398,  434,  449,  754 
injunction  to  restrain  publication  of,  398,  754 
form  of  petition,  718 

PARLIAMENTARY  COMMITTEE,      . 
proceedings  before,  may  be  criticized,  48 

PARLIAMENTARY  DEBATES   AND  PROCEEDINGS,  A 

reports  of,  in  newspaper,  privileged,  209,  295,  296  ^ 

may  be  freely  commented  on  by  every  one,  3S,  47 — 49 

PARLIAMENTARY  PAPERS, 
liability  for  publication  of,  208 
statute  protecting  authorized  publication  of,  209,  549 
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PAROCHIAL 

aflairs  may  be  matter  of  public  comment,  46,  C2,  263 
charity  privately  organized,  may  not,  52 

PARTIALITY, 

charging  a  judge  with,  25,  512 

PARTICULARS, 

of  statement  of  claim,  659,  670 

of  defence,  568 

of  plea  of  justification,  201,  565,  606,  677 

under  Ord.  XXXVI.  r.  87,  608,  693 

summons  for,  670 

of  special  damage,  349,  671 

PARTIES 

to  action,  414—442,  539—541 
mitgoinder  of,  362,  589 
non-joinder  of,  362,  441,  540 

1.  Husband  and  wife,  414 — 424 

claim  by  husband  for  words  defamatory  of  wife,  16,  144,  382,  416 

married  woman  plaintiff,  414—420 

liability  of  husband  for  wife's  words,  420—424 

married  woman  defendant,  420 — 424 

criminal  liability  of  a  married  woman,  423 

2.  Infants,  424,  425 

3.  Lunatics,  425 

4.  Bankrupts,  426 

5.  Receivers,  426 

6.  Executors  and  administrators,  426,  527 

7.  Aliens,  427,  428 

8.  Master  and  servant— principal  and  agent,  428—434 

master's  commands  no  defence,  429 
])rincipal  liable  for  words  spoken  by  his  authority,  430 
ratification,  431 

criminal  liability  of  master  or  principal,  432 
9;  Corporations  and  companies,  434 

10.  Partners,  437,  488 

11.  Several  plaintiffs,  438—440 

12.  Several  defendants,  440 — 442 

PARTNERS, 

in  trade,  words  imputing  insolvency  to  one  of,  89.  4 

libels  on,  30,  382,  437,  438 

may  join  in  the  action,  30,  437 

previous  recovery  against  one  partner,  546 

PASSAGE,   COURT  OF, 

jurisdiction  in  libel  and  slander,  620 
costs  in,  401,  620 

PATENT, 

sUnder  of  title  to,  147,  153,  154,  894—396 

threats  of  proceedings  for  alleged  nfringement  of,  159 — 166,  396—398 
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»» 
PATENTS,    DESIGNS   AND   TRADE   MARKS    ACT,    1883.. .162—169, 
396—398,  748,  749 
meaning  of  ''  threats,"  168,  164,  396—398 
bond  fides  of  defendant  immaterial,  164 
cannot  plead  privilege,  164 

where  defendant  has  commenced  action  for  infringement,  165 
plaintiff  may  obtain  both  damages  and  an  injunction,  166 
•   interim  injunction,  896 — 898 

PATRONAGE, 

Government,  may  be  criticized,  48 

PAWNBROKER, 

words  concerning,  117 

PAYMENT  INTO  COURT, 

must  accompany  plea  under  Lord  Campbell's  Act,  369,  568 

no  plea  denying  liability  can  be  pleaded  at  same  time,  371,  567 

form  of  plea,  689—691 

costs  after,  409 

not  to  be  mentioned  to  jury,  370,  568 

PECUNIARY  LOSS, 

is  special  damage,  347,  348 

when  essential  to  action,  2,  59,  95,  336, 342 

general  damages  not  confined  to  actual,  339,  340,  610 

PENCIL  MARK 
may  be  a  libel,  7 

PERJURY, 

what  amounts  to  a  charge  of,  68,  132,  185,  136,  290 
charge  of  committing,  actionable,  50j  62,  317,  513 
charge  of  procuring  one  to  commit,  62 

PERSONS, 

special  disabilities  and  relations,  414 — 442 

1.  Husband  and  wife,  414 — 424 

2.  Infants,  424,  425 

3.  Lunatics,  425 

4.  Bankrupts,  426 

5.  Receivers,  426 

6.  Executors  and  administrators,  426,  427 

7.  AUens,  427,  428 

8..  Master  and  servant — principal  and  agent,  428 — 434 
9.  Corporations  and  companies,  434 

10.  Partners,  437 

11.  Several  plaintiffs,  438—440 

12.  Several  defendants,  440—442 

PETITIONS 

for  redress  of  injuries,  privileged,  248 — 251 
to  Parliament,  are  pri^eged,  209,  249 

are  matters  of  public  interest,  47,  48 
to  the  Sovereign,  220 

'*  PETTIFOGGING  SHYSTER,"  112 
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PHOTOGRAPHIC  COPY  OF  LIBEL, 
costs  of,  611 

PHYSICIAN, 

words  conoeming,  8,  72,  74,  76,  82,  84,  85,  351,  659 

libel  on,  26,  82 

imputation  of  adnltery  to,  74,  85,  93 

proof  of  qualification  of,  589 

PIANOFORTE  MAKERS, 
libel  on,  29,  892 

*•  PICKPOCKET,"  68,  131 

PICTURES, 

libels  by,  7,  18,  21,  140,  432 

libellous,  public  exhibition  of,  448 

publicly  exhibited,  may  be  criticized,  55  \ 

'•  PIGEONING," 
chaige  of,  82 

PILLORY, 

punishment  of,  in  former  times,  461,  500 

PIRACY, 

of  libellous  work,  no  action  for,  9 

PLACARD, 

on  wall,  proof  of,  594 

publication  by,  123,  175,  178,  325,  653 

PLACE 

of  trial,  selection  of,  558 

change  of,  587 
of  publication,  how  far  material,  116,  427,  542,  633 

PLAGUE, 

charge  of  having  the,  70 

PLAINTIFF, 

cannot  sue  for  iigury  to  reputation  of  another,  15 

who  may  be,  414 — 442 

damage  must  hare  accrued  to,  381 

death  of,  423 

most  be  sufficiently  pointed  at  and  identified,  137 

general  reputation  of,  356,  365—368,  598,  599 

conduct  of,  in  provoking  libel,  &c.,  254,  255,  863 

right  to  begin,  588 

evidence  for,  588—600 

matters  to  be  considered  by,  537 

proof  that  the  words  refer  to,  137,  598 

special  character,  proof  of,  588 

difficulty  as  to  right,  438—440,  539 

joint  plaintiffs,  489,  664 

infant,  424,  425 

married  woman,  415,  664 
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"PLANT,"  118 

PLAY, 

accusing  a  man  of  writing  an  immond,  not  fair  comment,  64 

PLEADINGS, 

statements  in,  are  privileged,  216 
In  Civil  Cases, 
statement  of  claim,  553^558,  652^671 
joinder  of  causes  of  action,  547 
ayermentA,  what  necessary,  126—128,  556 
innuendo,  106—124,  656 
colloquium,  112,  126,  187 
special  damage,  148,  836,  842—382,  557,  601 
amendment  of,  559,  571 
particulars,  559,  670,  671 
defence,  560—570 
traverses,  561 

objections  on  points  of  law,  662 
special  grounds  of  defence,  566 
counterclaim,  570 — 679 
reply,  672 
variance,  595,  634 
County  Court,  617—620 
Precedents  of, 

in  actions  for  libel  and  slander, 

statements  of  claim,  652 — 671 
defences  and  replies,  671 — 694 
interrogatories,  &c.,  695 — 699 
of  slander  of  title,  and  trade  libel,  664—669.  688,  684 
in  County  Court,  701—708 
notices  of  motion,  699—701 
In  Criminal  Cases, 
indictment,  626 
amendment  of,  628 
demurrer  to,  630 
Precedents  of, 

informations,  704—708 

indictments,  708—718 

pleas,  629,  714 

replication  to  pleas,  630,  716 

demurrer  to  plea,  680,  717 

justification  under  Lord  Campbell's  Act,  629 

information,  644 

POLICE  NOTICES, 

publication  of,  in  newspapers,  privileged,  297 

POLICEMAN, 

slander  of,  74,  212,  263,  880 
words  published  to,  244—247 

POLITICAL  AUTHORS, 

privilege  as  to  writings  of,  504,  50? 


814  GENERAL   INDEX, 

POLITICAL  MEETINGS, 
comments  on,  no  libel,  57 
proceedings  at,  reports  of,  when  priyileged/ 800,  304 

POOR  LAW, 

administration  of,  a  matter  of  pablic  interest,  52,  264,  305,  721 

POST-CARD, 

publication  of  libel  by,  avoids  privilege,  178,  269,  824,  334 

POST-MARK, 

as  evidence  of  place  of  publication,  590,  638 

POST-MASTER, 

complaint  as  to,  241 — 249 

POST-MASTER  GENERAL, 

complaint  by  private  individnal  to,  241 

POX, 

charge  of  having,  70,  71,  86,  419 

PRACTICE   IN   CIVIL  CASES,  587—620 
considerations  before  writ,  587 
parties,  589 

letter  before  action,  542 
notice  of  action  abolished,  542,  740 
jurisdiction,  542 
choice  of  court,  544 
Statute  of  Limitations,  545,  566 
former  proceedings,  546 
joinder  of  caunes  of  action,  547 
matters  to  be  considered  by  the  defendant,  548 
consolidation  of  actions,  549 
writ  of  inquiry,  551 

remitting  the  action  to  County  Court  551 
subsequent  proceedings  in  County  Court,  617 
pleadings  {tee  Pleadikos),  558—578,  652—694 
interrogatories,  578—582 
discovery  of  documents,  582 
advice  on  evidence,  585 
change  of  venue,  587 
trial  and  evidence,  587—608 
compromise,  608 
costs,  611 

proceedings  after  judgment,  612 
new  trial,  612 

County  Court  proceedings,  617 
other  inferior  courts,  620 

PRACTICE  IN   CRIMINAL  PROCEEDINGS   BY    WAY    OF    INDICT 
MENT,  621—648 
proceedings  before  magistrates,  622 
indictment,  626 

pleading  to  the  indictment,  629 
certiorari,  681 


GENERAL   INDEX.  815 

PRACTICE    IN    CRIMINAL    PROCEEDINGS  BY  WAY   OF  INDICT- 
MENT—c(w/inr«jrf. 
evidence  for  the  prosecution,  633 
evidenci^  for  the  defence,  635 
samming-up  and  verdict,  638 
proceedings  after  verdict,  639 
sentence,  642 
costs,  648 

PRACTICE    IN   PROCEEDINGS    BY  WAY  OF  CRIMINAL    INFOR- 
MATION,  644—648 
motion  for  the  order  nitt,  644 
argament,  646 
compromise,  647 
trial  and  costs,  647 

PRAISE, 

ironical,  may  he  a  libel,  7,  20,  124 

PRAYER-BOOK, 

words  in  derogation  of,  470 

PRECEDENTS 

of  pleadings  in  actions  for  libel  and  slander, 
statements  of  claim,  652 — 671 
defences,  671—694 
interrogatories,  &c.,  695 — 699 

in  actions  of  slander  of  title,  664—669,  688,  684 
in  County  Court,  701—708 
of  criminal  pleadings, 

informations,  704—708 
indictments,  708—718 

PREFATORY   AVERMENTS, 
as  to  traverse  and  denial  of,  561 
evidence  as  to,  588,  598,  635 
not  necessary  to  support  innuendo,  107,  126 — 128,  556 

PRESS, 

liberty  of,  defined,  10 
history  of  growth  of,  13 
abuse  of  liberty  of,  10 
censorship  of,  10 — 18 

PREVIOUS    ACTIONS,  353,  546,  566,  687 

PREVIOUS  PUBLICATIONS 

of  same  libel  by  others,  no  defence,  183,  359—861,  441,  607 

no  evidence  of  its  truth,  197,  607 
how  far  mitigation  of  damages,  359,  378 

by  the  defendant,  314,  355 

PREVIOUS  REPORTS  OR  RUMOURS,  184—188,  358,  608 

if  IxynAfide  repeated  to  persons  calumniated,  189,  190,  255—259 

no  defence,  197,  607 

evidence  of,  not  admissible,  359,  361 
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PRIEST, 

words  spoken  by,  264 

of,  25,  26,  138,  169 

PRINCIPAL 

and  agent,  428—484 

liable  for  words  spoken  by  his  authority,  430 

criminal  liability  of,  432,  457 

defence  under  Lord  Campbell's  Act,  432—434,  457 

ratification,  431 

not  liable  for  malice  of  agent  35*> 

PRINTER, 

liabUity  of,  6,  183,  431,  432,  456 

must  print  his  name  and  address  on  every  publication,  13 

must  preserve  name  of  his  employer,  13,  541 

must  make  a  return  under  the  Newspaper  Libel  and  Registration  Aet, 

1881. ..691,  745 
cannot  recover  wages  for  printing  libellous  matter,  8 
publication  to,  173,  455,  590 

PRINTING, 

libels  by,  7,  18,  188,  184 

prtmd/aeie  evidence  of  publishing,  183,  579 

a  libel  without  publication,  173,  590 

libellous  matter,  cost  of,  cannot  be  recovered,  8 

PRISONER 

may  be  fined  for  contempt  of  court,  515 
must  be  present  on  motion  for  new  trial,  641 

•PRIVATE  AND  CONFIDENTIAL," 
marking  communication,  effect  of,  235 

PRIVATE  CIRCULATION, 

book  printed  for,  criticism  of,  54 

PRIVATE  INTERESTS, 

statements  in  defence  of,  privileged,  251 — 258 

PRIVATE  LETTER, 

may  contain  ''  threat "  within  meaning  of  Patent  Act,  1883. .  .397 

PRIVATE  LIFE 

of  candidate,  when  open  to  discussion,  48,  49,  254 
attacks  on  a  man's,  beyond  limit  of  fair  comment,  42 

PRIVILEGED  COMMUNICATIONS, 
what  are,  273—276 
must  be  relevant,  274 

PRIVILEGED  OCCASIONS,  38,  204—805 

defence  that  words  were  spoken  on  a  privileged  occauon,  204,  679 — 682 
the  judge  to  decide  whether  occasion  is  privileged  or  not,  206,  233,  307, 
311,  603 
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PRIVILEGED    OCCASIONS— con^inwed. 

presmnptioii  of  privilege  rebutted  by  evidence  of  malice,  291,  307,  318 
onus  of  proving  occasion  privileged  on  defendant,  223 
publication  to  persons  outside,  268 — 276 

by  telegraph,  178,  269,  324 

by  postcard,  173,  269,  324,  334 

by  letter  to  newspaper,  269 

Exceptions, 

(i.)  Where  occasion  privileged,  but  other  people  hear,  270,  271 
(ii.)  Subsidiary  publications,  271 — 273 

Occasions  absolutely  Privileged,  204 — 220 
(i. )  Parliamentary  proceedings,  208 
(ii.)  Judicial  proceedings,  210 

woi-ds  spoken  by  a  judge,  210 
words  spoken  by  counsel,  212,  218 
words  spoken  by  a  witness,  214,  215,  680 
words  in  affidavit,  &c.,  215 — 218 
(iii)  Naval  and  military  affairs,  218—220,  681 

Quaiified  PrvoUege,  226—305,  680 
cases  of  quali£ed  privilege  classified,  221 

I.  Where  circumstances  cast  upon  the  defendant  the  duty  of 

MAKING  A  COMMUNICATION. 

(A).  Communicaiions  made  in  pursuance  of  a  Duty  owed  to  Society  ^  225 
duty  may  be  moral  or  social,  222 

(i)  Characters  of  servants,  225—229,  326,  327,  681 
(ii)  Other  confidential  communications  of  a  private  nature,  229 — 
244 
(a)  Answers  to  confidential  inquiries,  229—232,  328,  681 
(6)  Confidential  communications  not  in  answer  to  a  pre- 
vious inquiry,  232 — 284 
(c)  Communications  made  in  discharge  of  a  duty  arising 

from  a  confidential  relationship,  234 — 238 
{d)  Information  volunteered  wh  en  there  is  no  confidential 
relationship  existing,  238—244,  328—330,  682 
difficulty  of  the  question,  238 
judge  i>.  jury,  233 
(iii)  Information  as  to  crime  or  misconduct  of  others,  244 — 251, 
880-331 
charges  against  public  officials,  248—251,  331,  332 
person  applied  to  must  have  some  jurisdiction,  248,  332 

(B.)  Communications  inade  in  Self -defence,  251 — 259 

(iv)  Statements  necessary  to  protect  defendant's  private  interests, 

251,  252,  832—334 
(v)  Statement  j  provoked  by  a  previous  attack  by  plaintiff  on 
defendant,  253—255,  684 
statements  invited  by  the  plaintiff,  191,  255—259 

II.  Where  the  defendant  and  the  person  to  whom  the  communica- 
tion IS  MADE  HAVE  A  COMMON  INTEREST  IN  THE  SUBJECT-MATTER 
OF  THE  COMMUNICATION,  259 — 276 

where  a  large  body  of  persons  are  interested,  264 
O.L.a  3  G 
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PRIVILEGED    OCGA8IOK8~«(ml»n««2. 

where  there  is  a  domestie  triboiial,  266 

if  stnngen  preeent,  the  priyHege  will  be  losty  268,  270 

III.'  Pbiyileoed  &EP0BT8,  278—305,  834, 335 

(i)  Reports  of  Judicial  Proceedings,  277,  278--294 
matters  coram  ncnjudice,  279 
reports  not  priTfleged,  218,  288 
reports  must  be  aoctmte,  284,  334 
reporting  part  only  of  a  trial,  288,  334 
no  comments  should  be  interpolate^,  289 
an  accurate  report  may  still  be  malicious,  291,  384 
(ii)  Reports  of  Parltsmentary  Proceedings,  295, '296,  835 
(iii)  KepoTta  of  public  meetings,  ^297— 305,  749,  759 
in  criminal  cases,  459 

PRIYILEOE  OF  WITNESSES, 

as  to  self-criminating  eyidence,  680 
as  to  production  of  state  papers,  593 

PRIVY  COUNCIL, 

complaint  addre»sed  to,  priyileged,  209 

PROCEEDINGS, 

former,  362,  546,  566,  687 
after  judgment,  612 
in  the  County  Court,  617 
before  magistrates,  622 
after  verdict,  639 

report  of,  matter  of  public  interest,  49 — 51 
privileged,  278—294 

PROCTOR, 

words  concerning  a,  27,  195 

PROFANE  LIBELS,  463—490 

PROFESSION, 

words  injuring  the  plaintiff  in  the  way  of  his,  2,  18,  25 — 30,  59,  71—69, 
599,  656-661 

PROFITS, 

loss  of,  is  special  damage,  348,  847,  351 

PROMISE 

to  indemnify  against  consequences  of  publishing  libel,  9 
to  abstain  from  publishiug  libel,  9 

PROOF 

of  plaintiff's  special  character,  72,  588 
of  publication,  589 
oftbe  libel,  592 

of  the  speakiog  of  the  slander,  595 
that  the  words  refer  to  the  plaintiff,  598 

that  the  words  were  spoken  of  the  plaintiff  in  the  way  of  his  office^  pnv 
fession,  or  trade,  599 
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PROPRIETOK 

of  newsiwper  liable  for  all  libels  contained  therein,  6,  176,  182,  482 
not  liable  for  malice  of  reporter,  835 
liable  for  accidental  slips  of  printer,  482 
civilly,  6,  28,  29,  183,  297—805,  431—484,  673* 
criminally,  481,  438,  484,  456 
register  of,  18,  745—748 
"representative,"  744 

PROSECUTION, 

for  libel,  443—462 

procedure  on,  621 — 648 

when  leave  of  judge  required  for,  621 

PROSPECTIVE  DAMAGES,  841 

PROSTITUTE, 

verbal  charge  of  being,  now  actionable  by  statute,  90—92,  753 
charge  of  having,  under  protection,  libellous,  21,  111 

PROSTITUTION, 

words  imputing  to  a  woman  or  girl,  now  actionable,  90—92,  879,  753 

to  the  shopwoman  of  a  trader,  86,  98 
to  a  married  woman,  90—92,  882 
PROVOCATION 

by  libel  to  a  breach  of  the  peace,  448 

by  plaintiff's  conduct,  258—259,  364,  450 

by  previous  libeb,  when  evidence  in  mitigation,  864 

PUBLIC  BENEFIT, 

when  a  defence  in  criminal  proceedings,  202,  460—462,  716,  786 

PUBLIC  BODIES, 

costs  incurred  by,  412,  418 

«*  PUBLIC  CONCERN," 

new  phrase  introduced  into  section  4  of  the  Law  of  Libpl  Amendment 

Act,  1888,  780,  750 
probable  meaning  of,  780 

report  must  be  of  matter  of,  to  be  privileged,  802—305 
what  are  matters  of,  46—58, 808,  804 

PUBLIC   INSTITUTIONS  AND  LOCAL  AUTHORITIES 
may  be  criticised,  46,  51,  52 
are  matters  of  public  interest,  46 

PUBLIC  INTEREST.  MATTERS  OF, 
may  be  freely  commented  on,  82 — 58 
what  are,  46—58,  808,  804 

is  a  question  for  the  judge,  46 
report  must  be  of,  to  be  privileged,  802—805 
affairs  of  State,  47—49 
Government  patronage,  48 
debates  and  proceedings  in  Parliament,  47,  48 
petitions  to  Parliament,  48 
books  and  other  literary  publications,  84,  53,  54 

3  G  2 
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PIJBLI      INTEREST,   MATTEBS    OV-cantinued, 
paintiiigs  and  works  of  art,  34,  58,  54 
architectore,  53,  54 

advertisenieiita,  placards,  circulars,  56,  57 
the  performances  at  places  of  public  entertainmenty  65 
the  conduct  of  persons  attending  a  public  political  tueetiiig,  57,  58 
management  of  public  institutions,  51,  52 
parochial  charity,  52 
ecclesiastical  affairs,  52 — 58 

the  public  conduct  of  public  men,  33,  35,  36,  41,  46,  47 
persons  inviting  public  attention,  82,  56 — ^58 
newspaper  oontroversies,  56,  57 
American  law  concerning,  49 

PRSOEDEirrS  OF  PLEAS  OF  BOMA  FIDE  OOMMBNT  ON,    672—674 

PUBLIC  MEETINGS, 

reports  of  proceedings  at,  how  far  privileged,  297—305,  719—732,  750 
comments  on  conduct  of  persons  attending,  permitted,  57,  58 
what  are,  299,  300,  749 

PUBLIC  MEN, 
who  are,  83,  46 

their  public  conduct  may  be  freely  discussed,  34 — 36,  41 — 46 
imputation  of  oormpt  motives  to,  86—42,  44—46 

PUBLIC  OFFICER, 

information  given  to,  privileged,  244 — 247 
chaiges  against,  privileged,  248—251 

PUBLIC   PERFORMANCES  AND  ENTERTAINMENTS 
may  be  the  subject  of  fair  criticism,  55 

PUBLIC  POLICY 

ground  for  refusing  to  produce  a  document,  598 

PUBLICAN, 

defamation  of,  29,  87,  108 

PUBLICATION,  170—191,  454-459 
definition  of,  170, 175 
must  be  to  a  third  person,  170 
of  libel  and  slander  distinguished,  170 — 172 
<mus  lies  on  plaintiflf  to  prove,  172,  722,  724,  746 
must  be  prior  to  date  of  writ,  172 
to  plaintirs  sgent  or  solicitor,  174,  275,  832 
to  a  clerk,  174,  272 

to  persons  outside  the  privilege,  268 — ^276 
subsidiary,  on  a  privileged  occasion,  271 — 273 
plaintiff  must  prove  a  publication  by  the  defendant  infaet^  175 
publication  per  alium,  180,  636 
publication  in  a  newspaper,  182,  183,  297—305 
to  printer,  173,  555 
all  concerned  in,  are  liable,  6,  188,  184,  455,  456 
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PUBLICATION— «m<inM«i. 

exceasive  or  repeated,  will  aggravate  damages^  178,  264,  265,  824,  33 

855 
in  criminal  cases,  454 — 459,  636 
denial  of,  562,  674—676 
nnconscions,  168, 179,  180,  456,  636,  674,  675 
repetition  of  a  slander,  184 — 188 
TiMTning  your  authority  now  no  defence,  185 — 187 
sometimes  a  duty  to  repeat,  189 
by  sale  in  a  shop,  179 

by  letter,  telegram,  or  postcard,  178— 17G,  269,  824 
by  placard,  175 

by  copying  from  another  newspaper,  860,  861,  594 
by  mistake,  5,  6,  175—177,  184 

premature,  by  newspaper,  in  anticipation  of  official  report,  805 
by  contrivance  of  plaintiff  himself,  191,  255—259 
may  be  restrained  by  iigunction,  when,  882—899,  660 
proof  of,  589,  595,  688 
proof  of,  where  libel  is  lost,  598 
in  a  particular  county,  688 

PUBLISHER, 

who  is  liable  as,  175—188,  456 

PUFFING 

own  goods,  no  libel,  31,  156,  158,  812 

PUNISHMENT 

at  common  law,  444,  447 

under  Lord  Campbeirs  Act,  447 

by  requiring  sureties  for  good  behaviour,  447 

for  a  blasphemous  libel,  468 

for  an  obscene  libel,  491 

for  a  seditious  libel,  499 

for  contempt  of  court,  518,  514,  525,  530,  538 

pillory,  461,  500 

what  may  be  shown  in  mitigation  of,  642 


"QUACK,"  3,  26,  29,  46,  56,  72,  84,  85 

QUALIFIED  PRIVILEGE,  220—805 

publication  to  persons  outside,  268—276 

by  telegraph,  269 
by  postcard,  269 
by  a  letter  to  newspaper,  269 
Exceptions, 

(i.)  where  occasion  privileged  but  others  overhear,  270,  271 
(iL)  subsidiary  publications,  271 — 278 
cases  of  qualified  privilege  classified,  220 
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QUALIFIED    YBIYIL&GZ— continued. 

I.  Whebb  cikoumstances  cast  upon  ths  Defskdant  the  dutt  or 

Making  a  Ck)M]nrNicATiON. 
(A. )  Communications  made  in  pwmumce  of  a  Duty  owed  to  Society,  225 
(L)  Characters  of  servants,  225,-229,  826,  827 
(ii.)  Other   confidential   communications    of    a    private  natoic, 
229—244 
(a)  answers  to  confidential  inquiries,  229 — 282,  328 
(h)  confidential  communications  not  in  answer  to  a  preTioos 

inquiry,  282—234 
(e)  communications  made  in  dischai*ge  of  a  duty  .viaog 
from  a  confidential  relationship  existing  between  the 
parties,  234—288 
(<2)  information  volunteered  when  there  is  no  confidentiil 
relationship  existing  between  the  parties,  238— 244, 
828—880 
(iii.)  Information  as  to  crime  or  misconduct  of  others,  244—251, 
380,  881 
charges  against  public  officials,  248 — 251,  331,  332 
complaint  must  be  addressed  to  person  having  jurisdiction, 
248,  881 

(B.)  CommuniocUion  made  in  Sel/'De/encey  251 — 269 

(iv.)  Statements  necessary  to  protect  defendant's  private  interaits, 

251,  252,  882—884 
(v.)  Statements  provoked  by  a  previous  attack  by  plaintiff  on  de- 
fendant, 258—255 
statements  invited  by  the  plaintiff,  256 — 259 

II.  Where  the  Defendant,  and  the  Person  to  whom  tbx  Cox- 

MTJNIOATION  IS  MADE,  HAVE  A  COMMON  INTEREST  IN  TEX  SUB- 
JECT-MATTER OF  THE  COMMUNICATION,  269—276 

where  a  large  body  of  persons  are  interested,  264 
if  strangers  present,  the  privilege  will  be  lost,  268 

III.  Priyileoed  Reports,  276 — 805 

QUARTER  SESSIONS, 

power  to  punish  for  contempts,  529 — 586 

jurisdiction  to  try  indictments  for  libel,  447,  491,  493,  626 

is  an  inferior  court,  586 

QUESTION, 

defamatory  charge  may  be  insinuated  in  a,  18,  135,  136 
and  answer,  libel  by,  186,  554 


R. 
RABBITS, 

charge  of  destroying,  22,  122 

RAILWAY  CX)MPANy, 

placarding  conviction  for  infringement  of  bye-laws,  196 
may  sue  and  be  sued  for  Ubel,  484 — 487 
charge  of  breaking  bye-law  of,  62,  63 
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"  KASCAL,"  1,  19,  68,  75,  88,  114 

RATEPAYERS 

have  a  common  interest,  260 
statements  by,  at  parish  meeting,  263 

RATIFICATION,  4«1 

READING  ALOUD  A  DEFAMATORY  PAPER, 
both  a  libel  and  a  slander,  178,  653 

RE-ASSERTION  OF  SLANDER, 
in  reply  to  inquirer,  256 — 259 
when  evidence  of  malice,  359 
by  plea  of  justification,  201,  316,  357,  564,  600 

"REBEL,"  130 

RECEIVERS 

appointed  by  the  court,  426 
libel  published  by,  426 
Hbel  on,  518 

RECEIVING  STOLEN  GOODS, 
charge  of,  actionable,  61,  66,  68 
what  a  sufficient  charge  of,  68,  132 

RECOGNISANCES,  447,  533,  625 

RECORD, 

courts  of,  511—529 
courts  not  of,  529—536 

REGISTER 

of  newspaper  proprietord,  13,  723,  745 — 748 

of  "representative  proprietors,"  744,  747 

none,  of  newspajyer  belonging  to  a  company,  724,  748 

to  be  evidence,  591,  747,  748 

REGISTRATION  OF  NEWSPAPERS, 
necessity  for,  591,  722,  724,  746,  748 

RELEASE 

must  be  specially  pleaded,  567 

RELIGION, 

publications  against,  463 — 490 

blasphemy,  463,  475 

heresy,  47^—476 

ecclesiastical  courts,  jurisdiction  of,  472 — 475 

statutory  proYisions,  469—471 

RELIGIOUS  INTOLERANCE, 
charge  of,  libellous,  21 
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RELIGIOUS  SECTS  AND  SOCIETIES, 
libels  upon,  445,  451 
ezpolaion  from,  67,  92,  345 
members  have  a  common  interest,  266,  268 
a  domestic  tribunal,  266 

REMITTING  ACTION 

to  the  County  Court,  411,  551—558 
proceedings  in  County  Court,  617 — 620 
costs  of  action  remitted,  619 

REMOTENESS  OF  DAMAGES,  371 

damage  must  be  diroct  result  of  defendant's  own  wortis,  190,  37f 

damage  must  have  accrued  to  the  plaintiff,  881 

damage  resulting  to  the  husband  of  the  female  plain  tiff,  872 

damage  caused  by  the  act  of  a  third  party,  874 

not  essential  that  such  third  person  should  believe  the  charge,  876 

originator  of  a  slander  not  liable  for  damage  caused  by  its  repetitioo, 

189,  877 
exceptions  to  this  rule,  189,  190,  877,  878 

REPETITION 

of  slander  heard  from  another,  186,  184—188,  859 — 361,  876-  379 

by  ¥rife  to  husband,  172,  375 
naming  infonnant  now  no  avail,  185—187,  719 — 721 

formerly  a  defence,  185 
every,  of  slander  a  separate  cause  of  action,  270 
hcnAfide  repetition  to  person  calumniated,  189,  255 — 259 
libellous  articles  reproduced  from  other  newspapers,  184,  861,  637 
of  words,  may  be  evidence  of  malice,  815 — 817 

especially  if  exaggerated,  821 
damage  caused  by,  877 

REPLICATION 

in  criminal  cases,  680,  706,  716 

REPLY 

as  to  pleading,  572 

of  pardon  to  a  plea  charging  felony,  65,  572 
to  plea  under  Lord  Campbell's  Act,  869,  573 
precedents  of,  679 

REPORTER, 

duty  of,  49,  285,  289,  835 

REPORTS 

differ  from  comments,  84,  289 

of  imaginary  facts,  38 

(i)  Reports  of  judicial  proceedings,  277,  278—294,  685 

of  ex  parte  proceedings,  278 
k  of  a  part  of  the  proceedings,  288,  365 

of  matters  coram  nmijudice^  279 

must  be  fair  and  accurate,  284 — 801 

in  newspapers,  not  specially  privileged,  285 

no  comments  should  be  interpolated,  289 
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KEPOBTS— «m<inM«£. 

when  not  privileged,  218,  288 

an  accurate  report  may  still  be  malicious,  291,  294,  729 
whole  should  be  considered,  24,  293 
(ii)  Reports  of  parliamentary  proceedings,  209,  295,  296 
(iii)  Reports  of  public  meetings,  297—805,  299,  719—732,  750 

REPUBLICATION 

of  libel  by  copying  from  another  newspaper,  no  defence,  184,  360 
when  admissible  in  mitigation  of  damages,  607 

REPUTATION 
defined,  170 
is  property,  3 

ii^ury  to,  gist  of  action,  3,  336,  365 
of  plaintiff  in  aggravation  of  damages,  356 

in  mitigation  of  damages,  366 
of  other  person  than  plaintiff,  impugning,  15,  16,  381 
to  merchant  by  placing  trade  mark  on  inferior  goods,  13 

RESTAURANT  KEEPER, 
words  concerning,  75,  350 

RETORTS, 

how  &r  privileged,  255—259,  863 

RETURN, 

under  Newspaper  Libel  and  Registration  Act,  1881... 745— 748 
penalty  for  omission  to  make  annual,  746 
penalty  for  false,  746 
any  party  may  make,  746 
registrar  to  enter,  747 

"  RETURNED  CONVICT,"  65 

REVIEWS  OF  BOOKS,   PICTURES,  &c., 
fair  comment,  34—38,  53—55 

REVISING  BARRISTER, 

power  o£^  to  remove  disorderly  person,  534 

REWARD 

offered  for  detection  of  crime,  253,  683 

"RIDDLE," 

defamatory  words  contained  in,  104 

RIDICULE, 

words  which  expose  a  person  to,  libellous,  2   18 — 22 
as  a  weapon  of  criticism,  35,  54 

"  RIDING  SKIMMINGTON,"  14 

RIGHT  OF  ACTION 

not  assignable  on  bankruptcy,  426 


826  GENERAL   INDEX. 

RIVAL  MANUFACTURERS, 

iiganctioiu  to  restrain  iaaue  of  ciicnkn,  394 — 398 
pleadings  in  actions  between,  007,  668 

R0BBER7, 

charge  o(  actionable,  01,  75,  112,  135 

*•  ROGUE,"  19,  67,  68,  76,  88,  88,  98,  115,  187,  850 

ROMAN  CATHOLICS, 

penal  statutes  against,  65 
libel  on  monks  and  Duns,  185 
attacks  upon,  5,  48,  284 

ROMAN  LAW 

as  to  acts  injurious  to  reputation  of  others,  14 
as  to  justification,  263 
as  to  malice,  205 

"ROUGH  MUSIC,"  14 

ROYAL  COMMISSION, 

evidence  given  before  may  be  criticised,  48 

RULE  NISI, 

in  criminal  information,  644 

RUMOUR, 

existence  of,  no  justification  for  a  repetition  of,  187,  188,  197,  256,  258, 

359,  607,  608 
except  bondjide  repetition  to  person  calumniated,  189,  255 — 259 
evidence  of,  not  admissible,  359,  861,  608 
false  rumours,  wilfully  circulated,  447 
exaggerated  version  of,  821 

"RUNAGATE,"  68 


S. 
SACRAMENT, 

words  despising  or  contemning,  469,  470 

SALFORD  HUNDRED  COURT, 

jurisdiction  of,  in  slander  and  libel,  620 
costs  in,  401,  620 

SATISFACTION,    ACCORD  AND,  567,  688 

SCANDALOUS  MATTER, 

in  pleadings,  affidavits,  &c.,  may  be  expunged.  216,  571,  578 
meaning  of  term,  571,  578 

8CANDALUM  MAONATUM, 

statutes  of,  abolished,  94,  447,  503 

SCHOOL  BOARD, 

report  of  proceedings  at  meeting  of,  privileged  297 
critidsm  on,  no  libel,  51 
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SCHOOLMASTER, 

wordB  conoeming,  74,  85,  194,  287,  250,  322 

"SCOUNDEEL,"  20,  67,  114 

SECONDARY  EVIDENCE, 

when  libel  lost  or  destroyed,  598,  594 

SECONDARY  MEANING, 

may  be  shewn,  106,  111,  556,  602 
words  capable  of,  112,  119—124 
innnendo  essential,  119,  556,  602,  608 
evidence  to  support,  596^598,  603 

SECRETARY  OF  STATE, 

letters  to,  priyileged,  220,  236,  250,  593 
orders  issued  by,  absolutely  privileged,  220 

SECT, 

Ubels  on,  445,  446,  451 

expulsion  from,  not  special  damage,  92 

SECURITY  FOR  COSTS, 

required  from  alien,  427,  549 

from  bankrupt  plaintiff,  426 
not  required  from  married  woman,  416 

or  infant,  424 
on  removal  of  indictment  by  certiorari,  644 

SEDITION, 

charge  of,  actionable,  77,  81,  129,  130 

SEDITIOUS   MEETINGS, 

reports  of,  not  privileged,  300,  301 
what  are,  300,  505 

SEDITIOUS  WORDS,  443,  497—527 
defined,  497 

I.  Treasonable  Words^  498,  499 

L  Words  merely  spoken,  498 

ii.  Words  written  or  printed  but  not  published,  498,  499 
iiL  Words  written  or  printed  and  published,  499 
compassing  the  king's  death,  499 

II.  SedUion,  499 

i.  Words  defamatory  of  the  sovereign  himself,  500,  501 

truth  no  defence,  501 
ii.  Words  defiEimatory  of  the  king's  ministers  and  government,  502 — 
505 
latitude  allowed  to  political  writers,  503,  507 
iii.  Words  defamatory  of  the  constitution,  505 — 508 
iv.  Words  defamatory  of  either  House  of  Parliament  or  of  the  mem- 
bers thereof,  508—511 
power  of  House  to  punish  for  contempt,  508 — 510 
powers  of  subordinate  legislative  bodies,  510,  511 
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SEDITIOUS   WORDS— om/tiitMd. 
IL  Sedition    eonHnusd, 

▼.  Words  defjunatoiy  of  CoutB  of  Justioe  and  of  iadiTidiial  judges* 
511—636 

(a)  Superior  Courts,  511—629 

words  defamatory  of,  511,  512 

fair  criticiim  o^  512 

contempts  of,  what  are,  518 — 529 

committal  and  attachment  by,  524—520 

what  are,  527—529 

(b)  Inferior  Conrts,  529—586 

words  de&matory  of,  529 — 584 
power  of,  to  commit  for  contempt,  529 

to  require  soretiee  for  good  behaWoiur,  538 
statutory  provisions,  534,  535 
what  are,  586 

SELF-DEFENCE, 

language  published  in,  is  privileged,  251—259,  363,  684 

SENTENCE,  642 

SEPARATE  ISSUES, 
costs  of,  407,  408 

SERMON, 

not  privileged,  6,  264 

delivery  of,  restrained,  if  it  relates  to  a  pending  action,  3S4,  516 

unpublished,  criticisms  on,  53 

seditious,  charge  of  preaching,  180 

SERVANT, 

words  concerning,  86 

when  liable  as  publisher,  179,  429 

employer,  when  liable  for  acts  of,  179,  430 — 184,  457,  636 

cha^e  agsinst,  when  privileged,  225—229,  326, 327 

communication  to  employer  concerning,  when  privileged,  235 

giving  character  to,  204,  205,  225—229,  241,  330,  652,  679 

delivery  of  libel  by,  not  knowing  contents,  179,  430,  636 

SERVICE  OF  THE  WRIT 

out  of  the  jurisdiction,  542,  543 

SET-OFF 

no  set-off  of  one  libel  against  another,  864,  409 

SETTING   ASIDE   INTERROGATORIES,  578 

"SHAMEFUL   CONDUCT," 
chai^ge  of,  27,  105 

SHAREHOLDERS, 

proceedings  at  meeting  of,  privileged,  261,  265 
reports  to,  privileged,  261,  265 
circulars  to,  privileged,  391 

•'SHAVING,"  118 
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SHIP, 

libel  OD,  32, 144, 146,  354 
slander  of;  15,  428 

SHIPOWNER, 

words  concerning,  32,  144 

SHOPKEEPER, 

words  concerning,  87 — 89,  122,  252,  825 

SHOPMAN, 

imputing  scarlet  fever  to,  16,  98,  429 

SHOPWOMAN, 

words  imputing  prostitution  to,  86 

SHORTHAND  CLERK, 

publication  of  libel  to,  174 

SICKNESS, 

in  not  special  damage,  343 — 846 

SISTER, 

brother  cannot  sue  for  slander  of,  15,  882 

SITUATION, 

loss  of,  special  damage,  344 

SLANDER, 

defined,  1,  7,  59 

distinguished  from  libel,  3,  7,  188 

on  a  private  individual,  not  a  crime,  7,  448,  446 

when  actionable  without  proof  of  special  damage,  342 

I.  Words  imputing  an  indictable  oflfence,  59,  652,  654 
early  cases  on  this  subject,  60 
the  charge  must  be  specific  and  precise,  67,  128 — 137 
the  crime  imputed  must  be  possible,  69 
II.  Words  imputing  a  contagious  disease,  59,  70,  71,  653 
III.  Words  spoken  of  the  plaintiff  in  the  way  of  his  o^Sce,  profession, 
or  trade,  71—^9,  659—663 
such  words  must  affect  him  in   such  office,  profession,   or 

trade,  73 
imputation   of  professional  ignorance  or    unskilfulness   76, 

659 
honoraiy  office,  25,  71,  77,  78 
plaintiff  must  be  carrying  on  such  trade,  &c.,  at  the  time  he 

is  defamed,  78 
words  imputing  want  of  .integrity  to  any  one  holding  an  office 

of  trust,  78  d 

words  concerning  clergymen,  80 — 82,  659 
words  conceminglbarristers,  solicitors,  &c.,  82,  83,  84,  660 
words  concerning  physiciansjand  surgeons,  84 — 85,  659 
words  affecting  traders  in  the  way  of  their  trade,  85,  86,  661 
imputations  of  insolvency,  73,  86,  87,  662 
imputations  of  dishonesty  and  {fraud  in  the  conduct  of  their 
trade,  88,  661 


\ 
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QLAKD'RK— continued, 

when  actionable  withoat  proof  of  special  damage — continueeL 

IV.  Words  imputing  nncfaastity  or  adultery  to  any  womAD,  90 — 92 
v.  Words  actionable  only  by  reason  of  special  damage,  92 — 99 
words  imputing  immorality,  92 
words  imputing  unchastity,  90 — 92 

unsatisfactory  state  of  the  law  on  this  point,  formerly,  90 — ^92 
all  words  causing  special  damage  are  actionable,    95 — 99,  168, 
189 
repetition  of,  184—191,  185,  376—879 
naming  informant,  185 

re-assertion  in  answer  to  plaintiff's  inquiry,  189,  255 — 259 
of  sister,  brother  caiinot  sue  for,  15,  382 
of  deceased  father,  son  cannot  sue  for,  382 
injunction  to  restrain,  888,  389,  660 
proof  of  the  speaking  of  the,  595 
PRJBCSDX2YT8  OF  rLEAPiirGS,  &c.  in  actiou  of,  652 — 699 

SLANDER  OF  TITLE,   OB    WORDS  CONCERNING  THINGS.  S8,  95, 
145—169 
definition,  145,  148 

does  not  affect  plaintiff's  reputation,  145 
may  be  by  words  spoken  or  written,  149 
may  concern  any  kind  of  property,  149 
threats  of  proceedings,  159 — 162 
injunctions  to  restrain,  161,  896 
threats  by  a  patentee,  162—168,  896—398 
plaintiff  must  prove  the  words  false,  148,  194 
special  damage  must  be  proved,  148,  850 
malice  must  be  proved,  147, 148,  151 — 155 
slander  of  goods  manufactured  or  sold  by  another,  156 — 159,  391 
other  words  producing  special  damage,  16,  95,  168,  169 
action  survives  to  executor,  147,  427 
P1UB0EDBNT8  OF  PUUDINOS  in  actions  of,  664 — 669,  688,  684 

SLANDER   OF  WOMEN   ACT,  1891,  79,  90,  380,  382 
necessity  for,  90 — 92 
costs  under,  400 
text  of,  758 

SLANG  TERMS, 

question  for  jury  as  to  meaning  of,  115,  116 
evidence  for  jury  as  to,  597 

SMALL-POX, 

charge  of  having,  not  actionable,  70,  71,  419 

"SMASHER,"  658—674 

SOCIETY, 

charge  that  plaintiff  is  not  fit  to  become  a  member  of  a,  22, 121 
loss  of,  words  tending  to  cause,  2,  18,  59 

of  neighbours,  345,  350 

of  husband,  345 
communications  in  pursuance  of  duty  to,  privileged,  225 — 251 
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SOLICITING   ANOTHER  TO  COMMIT  A  CRIME, 
chaise  oty  actionable,  62,  66 
by  words  or  writing,  indictable,  446 
a  girl's  chastity  in  writing,  a  libel,  455 

SOLICITOR, 

words  concerning,  75,  76,  88, 84,  275,  655,  660,  674 
libels  on,  27,  105,  112,  128,  124,  290,  454,  655 
acting  as  advocate,  privilege  of,  218 
proof  of  qualification,  588 

not  liable  for  asserting  his  client's  rights,  154,  155,  252 
acting  maliciously  when  engaged  in  client's  interests,  335 
may  give  information  unasked  to  client,  235 
publication  of  libel  to,  231,  275 

SOMERSET  HOUSE, 

register  of  newspaper  proprietors  at,  13,  691,  747 

SON, 

cannot  sue  for  slander  of  deceased  father,  882 
may  take  criminal  proceedings,  444,  712 
complaint  to  father  of  conduct  of  his,  240,  241,  829 

SORCERY, 

charge  of,  formerly  actionable,  66 

SOVEREIGN, 

words  defamatory  of,  500 
words  spoken  against,  498 
compassing  death  of,  499 

SPECIAL  CHARACTER, 

proof  of  plaintiflTs,  588 
mode  of  averring,  557 

SPECIAL  DAMAGE, 

when  essential  to  action,  2,  8,  92,  93,  95 

when  essential  to  obtain  an  ii\j unction,  157 

defined,  886 

words  causing,  95 — ^99,  166 

essential  in  slander  of  title,  95,  148 

what  constitutes,  886,  842,  848 

must  be  specially  pleaded,  388,  849 

arising  after  action,  851,  868 

where  the  words  are  actionable  per  se,  59,  852 

where  the  words  are  not  actionable  jt^tm,  59,  95,  342 

remoteness  of,  871 — 882 

particulars  of,  849,  662 

SPECIAL  JURY, 
costs  of,  611 

SPECIAL  MEANING, 

may  be  shewn,  106,  111,  656,  602 
words  capable  of,  112, 119—124 
innuendo  essential,  119,  566,  602,  608 
evidence  to  support,  696 — 598,  608 
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SPEECHES, 

in  Parliament,  reports  of,  33,  34, 47,  48,  208—210,  296 
of  connael,  212 

reports  of,  285,  287,  290 

SPIRITUAL  COUET, 

jurisdiction  of,  in  cases  of  defamation,  66,  90 

in  cases  of  blasphemy  and  heresy,  472 — 475 

STAB  CHAMBER, 

decrees  of,  ref^lating  press,  11,  12 

STATE  PAPERS, 

absolutely  privileged,  219 

priyilege  as  to  production  of,  684,  698 

STATEMENT  OF  CLAIM,  668—668 
joinder  of  causes  of  action,  647 
the  words  must  be  set  out  verbatim  in,  107,  116,  653 
averments,  what  necessary,  126 — 128,  666 
innuendo,  106—124,  666 
words  in  a  foreign  language,  664 
special  damage  must  be  specially  pleaded,  667 
venue,  658 

particulars  of,  659,  670 

PRECEDENTS  OF,  in  libel  and  slander,  662 — 671,  701—703 

in  slander  of  title,  664 

STATEMENT  OF  DEFENCE,  660—670,  671—694.    .S^  Drfkkci 

STATUE 

may  be  a  libel,  7 

STATUTE  OF  LIMITATIONS,  645,  666 
plea  of,  341,  566,  687 

STATUTES.    Su  Appendix  of  Statutes,  C,  783—754 
contents  of  such  Appendix,  733 

Su  also  Table  of  Statutes  cited,  Izzzi. 

Table  of  Rules  and  Orders  cited,  bcxxv. 

STAYMAKER, 

words  imputing  adultery  to,  74 

STAY  OF  EXECUTION,  612 

STEALING, 

imports  a  felony,  112,  181 

what  amounts  to  a  charge  of,  67—69,  131,  132,  137 

goods  of  married  woman,  69,  103 

STOCK-JOBBER, 

words  concerning,  89,  117 

STOLEN  GOODS, 

.charge  of  receiving,  61,  66,  132 
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STONEMASON, 

words  concerning,  75 

STORY  TOLD  BY  PLAINTIFF  AGAINST  HIMSELF,  6,  22 

STRIKING  OUT 

cause  of  action  improperly  joined,  547 
pleadings,  571 
interrogatories,  578,  579 

STRUCK  OFF  THE  ROLLS, 

charge  that  an  attorney  was,  or  ought  to  be,  6,  27,  72,  88,  275,  286 

•'STRUMPET,"  66,  90,  91 

SUBORNATION  OF  PERJURY, 
charge  of,  actionable,  62 

SUBSCRIBER  TO  A  CHARITY, 

statement  by,  respecting  the  officers  of  charity,  265 
to,  by  committee,  261 

SUBSIDIARY  PUBLICATIONS,  271 

if  reasonably  necessary  and  usual,  privileged,  272,  278 

SUBSTANTIAL  DAMAGES,  839 

SUITOR, 

communication  warning  lady  against,  235,  286,  261,  380,  682 

SUMMARY  JURISDICTION 

of  justices  to  require  sureties  for  good  behaviour,  583,  625 

to  issue  warrant  to  apprehend  a  libeller,  622 

to  commit  for  trial,  623,  625  ' 

to  take  bail  625 

public  benefit  or  truth  of  libel  may  be  inquired  into,  743 

in  cases  of  obscene  libels,  &c.,  492,  498 

seizure  of  other  libellous  papers,  illegal,  626 

over  trivial  libels  in  a  newspaper,  625,  724,  744 

SUMMARY  PROCEEDINGS 

before  magistrates,  reports  of,  279 

SUMMING  UP 

in  a  civil  case,  609 

in  a  criminal  case,  688 

report  of,  may  be  published  separately,  287  . 

SUMMONS 

for  particulars,  559,  571,  670 

to  amend  a  pleading,  559,  571 

for  leave  to  administer  interrogatories,  578 

for  inspection  of  documeuta,  582 

to  change  venue,  587 

before  a  magistrate,  622 

O.L.S.  3  H 


834  GENERAL   INDEX, 

SUPERIOR  COURTS, 
what  are,  527 

words  concerning^  511 — 529 
contempts  of,  513 — 527 

SUPEBIOB  OFFICER, 

reports  to,  privileged,  218—220 

SURETIES 

for  good  behayioor,  583,  625 

SURGEON, 

slander  of,  84,  85,  93,  243,  351,  659 

libels  on,  26 

proof  of  qualification  of,  588,  589 

SURPRISE 

as  ground  for  new  trial,  613,  616 

8UBVEY0R, 

words  spoken  of,  85 

SURROUNDING  CIRCUMSTANCES, 
defendant  may  give  evidence  of,  113 
may  assist  jary  in  arriving  at  true  meaning,  123 

SUSPICION, 

words  of  mere,  not  actionable,  63, 109,  129 
bond  fide  communication  of,  229,  240 — 247 


)> 


^*  SWEATING, 
chsxge  of,  29 

''SWINDLER,"  20,  68,  75,  93,  115,  121,  350 

SYPHILIS, 

charge  of  having,  70,  71 


T. 

TELEGRAM, 

publication  of  libel  by,  avoids  privilege,  173,  269,  824 
libellous,  liability  for  transmitting,  437 

THEATRICAL  PERFORMANCES, 
criticisms  on,  permitted,  55 

THEFT, 

imputations  of,  65,  67,  112,  135,  327 

-''THIEF,"  65,  67,  112,  114,  115,  131 

THING, 

slander  of,  15,  144,  145—169 
libel  on,  30—32,  443 
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THIRD  PARTY, 

liability  of  defendant  for  act  of,  874,  876 

liability  of,  for  same  or  similar  libel,  no  defence,  188,  859,  441,  607 
no  mitigation,  861,  607 

THREAT 

to  publish  a  libel  with  intent  to  extort  money,  &c.,  447,  448 

to  witness  or  suitor,  contempt  of  court,  615 

to  plaintiffs  workmen,  16 

to  ii^ure  plaintiff's  business,  818 

of  proceedings  for  infringement,  159 — 168 

interim  injunction  to  restrain,  161,  894,  896 — 898 

THREATENING  LETTERS, 
chaige  of  having  sent.  111 
sending,  to  extort  money,  447,  448 

THREATS  BY  A  PATENTEE,  162—169,  896—898 

meaning  of,  under  s.  82  of  the  Patent  Act,  1888.. .168,  164,  168 

hona  fides  of  defendant  immaterial,  164 

cannot  plead  privilege,  164 

defendant  must  either  have  commenced  action  for  infringement,  165 

or  justify  statements,  164 
plaintiff  may  obtain  both  damages  and  an  injunction,  166 
application  for  wUrim  iigunction  should  not  be  made  ex  parte,  166 

TITLE, 

slander  of,  15,  146—169.    See  Slander  of  Titlx. 
precedents  of  pleadings  in  actions  of,  664,  683 

"TOUT,"  119 

TOWN  CLERK, 

words  concerning,  27,  79,  816 

may  obtain  a  criminal  information,  458 

libel  on,  655 

TOWN  COUNCILLOR, 
words  concerning,  78 

TOWN  COUNCILS, 

management  of,  a  matter  of  public  interest,  51 
reports  of  meetings,  when  privileged,  297 

TOWN  CRIER, 

publication  of  libel  by,  825 

TRADE, 

libel  of  persons  in  the  way  of,  18,  28—32,  59,  71—89,  888—899 
humility  of,  no  obstacle  to  right  of  action,  S6 
must  be  a  lawful  one,  89,  606 

TRADE  LIBEL 

does  not  affect  plaintiff's  reputation,  145 

action  for,  does  not  abate  at  death  of  defendant,  147 

malice  must  be  proved,  147,  394 


• 
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TRADE  LIBEL— continued. 

may  be  by  words  spoken  or  written,  149 

slander  of  goods  manufactured  and  sold  by  another,  156 — 1 59 

threats  of  {uroceedings,  159 — 162 

injunctions  to  restrain,  161,  306 

threats  by  a  futtentee,  162  -168,  396—898 

other  trade  libehi,  168,  169 

precedents  of  pleading' in,  664—669,  683,  684 

TRADE  MARK, 

placing,  of  another  on  inferior  goods,  13,  147,  163 

TRADE  PROTECTION  SOCIETY, 
publications  of,  may  be  no  libel,  123 

may  be  true,  200 

may  be  accurate  reports  of  judicial  proceedings,  283 

may  be  otherwise  privileged,  273 
circulars  of,  not  privileged,  237 
communications  between  members  and  officers  of,  privileged,  267 

TRADERS, 

libels  on,  28—32 

slander  of,  85—89,  134,  661 

imputation  of  fraud  and  dishonesty  in  trade,  88,  89,  147,  661 

of  being  a  cheat  or  a  rogue,  88,  661 

words  affecting  the  credit  and  solvency  of,  8,  6,  28,  29,  73,  87,  99,  661 

imputations  on  the  goods  or  commodities  of,  30 — 32,  88,  146,  156—159 

caution  to,  not  to  trust  a  certain  customer,  238,  242 

words  affecting  partners  in  trade,  30,  89,  437,  438 

married  women  traders,  30,  89,  417 
a  trading  company,  29,  30,  434 — 437 

that  the  goods  sold  by  A.  are  inferior  to  those  sold  by  B.,  31,  156 — 159, 
667 

criticisms  on  advertisements  and  circulars  of,  32,  56,  57 

evidence  of  loss  of  profits  and  of  business,  338,  343,  347,  348,  351,  662 

TRAVERSES,  561,  671,  672 

TREASON,  498,  499 

charge  of,  actionable,  60,  61 
what  a  sufficient  charge  of,  129,  130,  136 
words  cannot  amount  to  overt  act  of,  498 
treasonable  words,  498,  499 

TRESPASS 

to  land  of  plaintiff,  94 

to  building,  14 

to  persons,  14 

imputation  of,  not  actionable,  62 

TRIAL    IN  CIVIL  CASES,  587 
with  a  jury,  587 
change  of  venue,  587 

libel  or  no  libel  is  a  question  for  the  jury,  24,  102 — 104,  614 
evidence  for  phuntiff,  589—601 
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TRUL  IN  CIVIL  CASES— <»n<wtt«i. 
nonsuit,  601 

evidence  for  defendiint,  601—608 
compromise,  608 
summing  up,  609 

the  libel  itself  must  be  produced  at,  592 
verdict,  610 

reports  of,  278—805  "    ' 

comments  on,.  49—51,  289,  515—518 
time  of  giving  evidence  to  rebut  justification,  600 
application  for  a  new,  612 — 617,  619 
proceedings  after,  612  . 

in  County  Court,  619 

TRIAL  IN   CRIMINAL  CASES, 
pleading  to  the  indictment,  629 
certiorari,  631 

evidence  for  the  prosecution,  688 
evidence  for  the  defence,  685 
summing-up  and  verdict,  638 
proceedings  after  verdict,  639 
sentence,  642 
costs,  643 
of  criminal  information,  648 

*'TRtJCKMASTER,**  21,  111,  117 

TRUSTEES, 

words  concerning,  26,  440 
have  a  common  interest,  260 
libel  on,  information  for,  446 
may  all  join  in  one  action,  26,  440 

TRUSTEES  OF  BRITISH  MUSEUM, 
liabUity  of,  180 

TRUTH, 

as  a  justification  in  civil  proceedings,  192 — 203 
.  why  a  defence,  202 
as  a  justification  in  criminal  proceedings,  202,  460 — 462,  736 
no  defence  unless  publication  was  for  public  benefit,  202,  461,  636,  786 
belief  in,  in  mitigation,  358 


U. 

» 

UNCHASTITY, 

unsatisfactory  state  of  law  as  to,  formerly,  90 — 92 
charge  of,  against  a  woman  or  girl,  actionable,  2,  90 — 92 
against  a  man,  still  not  actionable,  67 

UNCONSCIOUS  PUBUCATION  OF  A  LIBEL,  168,  179,  180,  456,  457, 
674—676,  689 

UNDERGRADUATE, 

must  be  sued  in  University  Court,  545  i 
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UNDER-SHERIFF, 

on  writ  of  inquiry,  power  over  costs,  411,  412,  551 

UNDUE  INFLUENCE, 
charge  of,  141 

UNFEELING  CONDUCT, 
charge  of,  UbellouB,  21 

"UNFIT  TO  BE  TRUSTED  WITH  MONEY,*' 
UbelloQB,  19 

UNFOUNDED   CLAIM 

of  debt  or  title  to  goods  may  be  actionable,  14,  153 

UNITARUNISM, 

not  illegal,  486—489 

legacies  and  trusts  in  fityour  o(  enforced,  488 

UNIVERSITY  COURT, 

resident  undergraduate  must  be  sued  in,  545 

UNLAWFUL  MEETING,  800,  608 

UNNATURAL  OFFENCES, 
charge  of,  actionable,  62 

UNREASONABLE  AND   VEXATIOUS  INTERROGATORIES, 
meaning  of,  578 

UNSOUNDNESS  OF  MIND, 
charge  of,  20,  94,  280 
no  defence,  6,  425,  676 


V. 

VARIANCE 

between  words  laid  and  those  proved,  554,  555.  595 
may  be  amended,  603,  634 

VENEREAL   DISEASE, 

charge  of  having,  actionable,  70,  71 

VENIRE  DE  NOVO,  641 

VENUE, 

plaintiff  to  select,  558 
application  to  change,  587 
grounds  for  changing,  587 
in  indictment,  683 
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VERDICT, 

in  civil  case,  610 

against  wdght  of  evidence,  612,  613 
in  criminal  case,  638 

proceedings  after,  in  a  civil  case,  612 — 617 

in  a  criminal  case,  639 
cures  certain  defects,  639 

YESTRY, 

proceedings  of,  may  be  criticised,  84,  51 

reports  of,  297,  749 
meeting,  imputations  on  parish  officers  at,  256 
management  of,  a  matter  of  public  interest,  51  < 

YESTRY  CLERK, 
libel  on,  26 

YEXATIOUS  INDICTMENTS  ACT, 
all  libels  now  within,  744 
binding  over  to  prosecute,  625 

YICE, 

words  imputing,  actionable  if  written,  18 
not  if  spokeu,  67,  92->95 

YICTUALLER, 

words  concerning,  29 

'*  YILLAIN,"  19,  68,  75,  93 

YINDICATION 

of  defendant's  character  from  attacks,  privileged,  258 — 255,  684 

YINDICTIVE  DAMAGES, 
when  allowed,  339,  340 

''  YISIBLE  "  MEANS, 

meaning  of,  under  s.  66  of  County  Courts  Act,  1888... 562 

YOCALISTS, 

libel  on,  32,  665 

VOLENTI  NON  FIT  INJURIA,  191,  256 

VOLUNTARY 

affidavit,  not  a  judicial  proceeding,  218 

characters  of  servants  given  when  not  asked  for,  226 — 228,  327 

VOLUNTEERING  INFORMATION 
in  discharge  of  duty,  234—238,  682 
Dot  evidence  of  malice  where  duty  clear,  310,  328,  329 
cautioD  given  to  a  tradesman,  238 

VULGAR  ABUSE, 

mere  words  of,  not  actionable,  67,  114,  115,  674 
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W. 
WALL, 

libel  by  writing  or  drawing  upon,  7,  694 

WAR  CORRESPONDENT, 
libel  on,  28 

WARRANT  OF:  ARREST,  622 

WATCHMAKER, 

words  defamatory  of,  78 

WATER, 

charge  of  supplying  bad,  80 

WAX  MODEL 

may  be  a  libel,  7,  128,  898 

WAY  WARDEN,  : 

conduct  of,  may  be  ciiticiaed,  52 

"WELCHER,"68,  117 

"  WHORE,"  66,  71,  90* 

WIFE,  414—424 

communication  to,  of  words  defamatory  of  husband,  172 
•  communications  between  husband  and,  "  held  sacred,"  286 

privileged,  261 
charge  against,  communication  of,  to  husband,  172 
and  husband,  communications  between,  172 
presence  of,  will  not  destroy  privilege,  271,  325 
words  defamatory  of,  claim  for,  144,  664 
.    of  defendant  may  give  evidence,  635,  751 

WILFUL  BLINDNESS, 
evidence  of  malice,  819 

•'WILFUL  IMPOSTURE," 

not  fair  criticisnA,  54 

WILL,  , 

charge  of  secreting,'  formerly  not  actionable,  67 

'•WITCH,"  66 

WITHDRAWING  A  JUROR,  608 

WITNESS, 

cannot  be  asked  how  he  understood  the.language  published,  116,  597 
privUege  ot;  204,  205,  214,  215,  219 
defendant  as  a,  592,.  624,  635,  751    ' 
proof  of  previous  conviction  of,  604 
threatening,  is  a  contempt,  518,  515 

WOMEN, 

traders,  imputations  on,  80,  89,  95 — 99,  417 

verbal  imputations  on  chastity  of,  59,  79,  86,  90 — 92,  8S0 

recent  Act  as  to  slander  of,  90 — 92,  753 
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WORDS, 

action  on  the  case  for,  16,  95,  99,  145 

actionable,  per  se,  59—92,  886,  842 

imputing  crime,  must  be  precise,  128 — 187 

imputing  offence  punishable  by  .penalty  or  fine  only,  not  actionable  j>«r  m, 

59,  60 
meaning  of,  how  affected  by  circumstances,  104,  112—115 

question  for  the  jury,  102,  105,  228,  298  ' 
general  terms  of  abuse,  not  actionable,  67,  80,  84,  90,  114   *  * 
must  be  set  out  verbatim  in  the  statement  of  claim  or  indictment,  107, 

553,  554 
obviously  defamatory,  110 — 112 
prirndfade  defamatory,  112 — 115 
incapable  of  a  defamatory  meaning,  124, 125 
adjective,  136 
ambiguous,  112 — 115 

disparaging  some  thing,  15,  80,  144,  145,  443 
impugning  plaintiff's  title,  145  148 
ironical,  7,  20,  124 
jesting,  6,  118, 115,  676 
neutral,  110,  115—119 
primd  facie  innocent,  110,  119—124 
clearly  innocent,  110,  124,  125 
not  in  their  nature  defamatory,  95 — 99,  124,  125 
of  a  cant  or  slang  character,  104, 116,  597 
indirect  imputations,  129,  184 
of  suspicion,  68,  109 
of  interrogation,  135,  554 
in  foreign  language,  104, 115,  116,  554,  596 
application  of,  to  the  plaintiff  must  be  shown,  187 — 148,  598 
must  be  taken  in  their  natural  sense,  108,  104 
affecting  a  class,  when  actionable  137 — 189,  444,  451 

WOEKMEN, 

action  for  threatening,  16,  429 

WORKS -OF  ART, 
criticisms  on,  58,  54 

WRIT.  • 

considerations  before,  587 

endorsement  on  is  privileged,  210,  216,  548,  544 

WRIT  OF  ERROR,  682,  640  . 

WRIT  OF  INQUIRY,  551 

under-sheriff  has  power  over  costs,  412,  551 


THE    END. 
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